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PREFACE 


Id  rixtti  y6kuBM  of  the  American  Deciaioiui  is  now  isBaed, 
vitliin  ayear  fiom  the  commeDoemdiit  of  the  series;  and  with* 
out  presumptum,  attention  may  be  drawn  to  the  progress  thus 
•fttaiiied  in  a  publication,  which,  on  account  of  its  magnitude 
and  importance,  has  ati>'acted  yery  general  interest.  It  may 
be  psidonable  to  refer  to  t&e*  aniienneement  made  when  the 
tttfliptise  was  started,  and  respec«fuUy  di^ip  .that  the  publish- 
as  and  the  editor  hsTC  folly  redeemed  their  ]promifie4  V*  the 
profeesiQn,  in  the  issue  of  the  Tolumes  already  published,  aa  in 
tbe  stfle  and  character  of  the  publication.  For  myself,  I  may 
be  permitted  to  say,  that  feeling  encouraged  by  the  laudable 
enterprise  of  the  publishers,  and  the  cordial  and  general  recog* 
oiiion  gi^en  to  the  work  by  the  profession,  I  haye  been  stimu- 
leied  and  encouraged  to  put  the  greatest  amount  of  labor  and 
leeeereh  in  the  work,  to  make  it  worthy  of  the  patronage  of  the 
psofeeBion,  and  to  justify  the  large  inyestment  of  the  publishers. 

The  past  year  has  enabled  us  to  perfect  our  arrangements, 
•ad  has  giyen  us  such  experience  and  facilities  that  we  are  now 
prepexed  to  issue  more  rapidly  the  sueceeding  Tolumes  of  this 
Nries,  without  reducing  the  standard  or  character  of  the  work. 
Indeed,  relying  on  a  competent  and  faithful  corps  of  aesistants, 
on  TaluaUe  experience  already  acquired,  and  the  generous  sap- 
port  and  aid  of  our  subscribeos,  we  can  giye  the  assurance  of 
pester  aoeoracj,  foller  annotations,  and  ahigher  standard  than 

evvbefote.  

J.  PBOFFATT. 
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In  the  aelection  of  oaaoB  for  this  Volume  the  fol- 
lowing reports  have  been  examined  and  oases  reported 

therefrom: 

HAaucmnm  Bsvoan.      -    -    -    -Vol8.9tolL  1812-1814. 

CoHSEonoDT  BnoBn. YoL  1.  1814-1815. 

JoBncn's  Nsw  You  Bdosis.  -    -    -YolB.9ioll.  1812-1814. 

Bbiei'b  PmreTLYAiiu  Bbpobsib.    -    -  Yols.  6,  6.  1812-1814. 

Hans  k  Johhboh'b  Mabtlahd  Bdosis.  YoL  8.  1818-1814. 

UomiD's  YiBomu  Rkpobtb.      -    -     YoL  4.  1814-1815. 

NoBiB  Cabouha  Law  Bbfos.  Bdobsb.  Yols.  1,  2.  1814-1815. 

Butaid's  Soutb  Oabouha  Rkpobtb.  -  YoL  3.  1816-1816. 

BniiMBB's  S.  0.  Egmrr  Bdobsb.  -   YoL  4.  1814-1815. 

Bob's  EnmonBDOBTB.     -    -    -      YoL  8.  1813-1814. 

Hinnr's  LoonuirA  Bbmbiib.  (O.  8.)  -  Yolt.  3,  4.  1816-1816. 

D.  CBnoH's  YiBMOBT  Bipobxb.    -    -  Yol.  1.  1814-1815. 
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Spring  v.  Tongui. 

.— WlMce  A  pew  in  a  meeting-hoiiM  noMiftlj  VkBI 
vilii  A  MTHMBt  that  it  wm  iree  firam  all  i»w«imi>»MMi—  |t 
W4  tiH*  tiMliaUityof  tbe  paw  to  an  aaHanMnI  todafaiyihe 
of  hrtkHngthaiiiaatii^^lfcoqaa  waa  not  an  inwimbrMMWi  wiftin  iSbm 
iacd 


AoBOH  for  bieaeh  of  ooTenant  in  defendant'e  deed.  It  was 
agreed  that  the  defendant  executed  to  the  plaintiff  a  deed  of  the 
moiety  of  »  ]>ew  in  a  certain  church,  ^rith  coTenants  of  seisin, 
■gainst  ineombrances,  right  to  conyey  and  warranty;  that,  after 
tiie  sale,  the  directors  levied  an  assessment  upon  tiie  pew  for  a 
deAdency  in  the  funds  for  building  the  meeting-house;  that 
defendant  paid  the  same,  and  that  no  part  of  the  sum  so  paid 
was  for  any  expense  arising  on  the  house  after  the  deed  declared 
on  was  made.  The  case  was  submitted  npon  thisagreed  state- 
ment. 

^y  Ooos.  We  cannot  oonsader  this  as  an  inoombranoe  for 
which  the  dsCsndant  is  liable  in  damages.  The  facts  must  have 
been  equally  known  to  each  of  thepartiea  The  damage  to  the 
plaiwtiff  aioee  from  the  diminished  value  of  the  pews  in  the 
general  estimation.  Had  the  proceeds  of  the  sale  of  the  pews 
exceeded  the  cost  of  the  house,  the  plaintiff  would  have  had  his 
proportion  of  the  benefit.    The  loss,  therefore,  is  properly  hit^ 

Plaintiff  nonsuited. 


22  PoBXEB  t;.  Hill.  pCaaa. 


Porter  v.  Hill. 


Cnmajonm  bt  Joiht  TKNA]rT.^One  joint-teiunt  oioiioi  taumf  a  ptit  ol 
tha  joint  cttete  by  metes  ftnd  boandi  to  a  etnager*  One  eoteriog  andei 
•ooh  a  oopyeyanoe  cannot  become  a  diaaeiaor  of  the  other  Joint-teDaats; 
for  one  joint^tenant  cannot  be  diaamiied  by  a  stranger  nnleas  all  aie  dii- 
seiaed.  The  grantor  coold  not  be  disseised,  aa  the  grantee  entarad  by  hii 
consent.  The  grantee  in  each  a  conveyance^  therefiose^  gaina  no  seisin, 
either  by  right  or  by  wrong. 

Etnor  OF  Rbootxbt  vob  Bbxach  of  Waxraxtt. — ^A  grantee  of  land  idis 
racorera  Judgment  and  satisfaction  against  the  grantor  for  a  breach  of 
the  coyenant  of  warranty,  cannot  afterwaida  recorar  the  land  giantsd 
on  the  grantor'a  aoqniring  a  more  perleot  title. 


Ehtbt  80B  DiBSKsaiN.  The  demandant  relied  upon  his  own 
seisin  within  thirty  years,  and  alleged  a  disseisin  by  John  Pitts, 
who  demised  to  the  tenant.  The  jury  found  a  special  yeidiot 
containing  the  following  facts:  John  Tjng  being  seised  of  a 
certain  tract  of  land,  including  the  premises  in  question,  sold 
the  same  to  Nason  and  Bradstreet,  in  joint-tenancy,  who  subse- 
quently mortgaged  the  same  to  Tyng  to  secure  the  payment  of 
a  certain  bond.  Prior  to  the  execution  of  the  mortgage  the 
grantees  made  a  partition  by  parol,  followed  by  a  seyeral  occu- 
pancy, and  on  the  same  day  Nason  conveyed  to  the  demandant 
in  fee-simple  with  the  usual  covenants,  a  portion  of  the  land  in 
his,  Nason's,  several  occupancy.  This  deed  to  the  demandant 
was  not  registered  until  after  the  registry  of  the  mortgage.  Sub- 
sequently Bradstreet  conveyed  to  the  demandant  the  other  par- 
cels of  land  demanded  in  fee;  and,  after  this  conveyance.  Brad- 
street  released  to  Nason  all  his  interest  in  the  lands  which  Tyng 
had  conveyed  to  them  in  joint-tenancy.  The  demandant  broog^ht 
an  action  against  Nason  on  a  breach  of  his  covenants,  and  re- 
covered judgment  for  the  amount  of  the  purchase-money  and 
damages.  After  the  recovery  of  this  judgment,  which  was  also 
posterior  to  Bradstreet's  release  to  Nason,  the  latter  conveyed 
all  his  interest  in  the  lands  conveyed  by  Tjng,  to  one  Sullivan, 
who  on  the  next  day  transferred  the  same  to  Pitts.  Having  re- 
covered judgment  on  the  bond,  for  which  the  mortgage  vraa 
given,  Pitts,  as  Tjik^s  executor,  discharged  the  judgment  upon 
tiie  conveyance  from  Sullivan,  and  demised  the  demanded  prem- 
ises to  the  tenant. 

The  points  raised  are  stated  in  the  opinion. 

King,  for  the  demandant. 
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JfeOen,  for  the  tenant. 

Bj  Court,  PAsaoim,  0.  J.:*  Two pri&oipal points  arise  out  of 
the  facta  found  by  tiie  jury  in  this  case;  one  as  to  the  parcels 
claimed  by  the  demancUmt  under  Bradatreet's  deed  to  him;  the 
other  aa  to  the  parcel  which  the  demandant  daims  under  Naaon's 
deed. 

As  to  the  first,  nothing  passed  by  Bradstreet'a  deed.  The 
partition  made  by  the  joini-tenants,  by  parol,  is  Toid,  as  within 
the  statute  of  frauds;  and,  notwithstanding  their  subsequent 
lereial  occupancy,  they  remained  jointly  seised  in  fee-simple,  as 
they  are  to  be  considered  as  haying  the  legal  estate  against  all 
perBons  but  the  mortgagee  [See,  in  jKiint,  Porter  ▼.  Perkins,  4 
Am.  Dec.  52].  And  one  joint-tenant  cannot  convey  a  part  of 
the  land,  by  metes  and  bounds,  to  a  stranger.  If  he  could,  his 
gzantee  woxdd  become  tenant  in  common  of  a  particular  part 
with  the  other  joint-tenant,  who,  in  making  a  l^gal  partition, 
might,  notwithstanding,  haye  the  whole  of  the  part  thus  con- 
▼eyed  assigned  as  his  property.  The  entry  of  the  demandant 
mider  Bradstreet's  deed  gave  him  no  seisin,  but  he  was  a  mere 
aereral  occupant.  Nor  can  he  be  considered  as  a  disseisor  of 
Bradstreet,  as  he  entered  by  his  consent;  and  he  could  not  be  a' 
disBeiaor  of  Nason,  for  one  joint-tenant  cannot  be  disseised  by  a 
stranger  of  any  particular  part,  unless  all  the  joinlrtenants  are 
disseised.  From  the  Terdict,  therefore,  it  does  not  appear  that 
the  demandant  was  ever  seised  of  the  parcels  described  in  Brad- 
street's  deed,  consequently  Pitts  did  not  disseise  him,  and  he 
can  not  recover  his  seisin  in  this  action.  His  remedy  must  be 
against  Bradstreet,  on  his  covenants. 

The  like  difficulty  meets  the  demandant  on  the  second  point. 
His  conveyance  from  Nason  is  of  a  particular  part  by  metes  and 
hounds,  before  partition  was  made  between  the  joint-tenants. 
Bat  it  is  said  for  the  demandant,  that  as  Nason  afterwards  re- 
deemed the  mortgage,  by  satisfying  the  judgment,  he  and  all 
those  claiming  under  him  are  estopped  from  denying  that  an 
estate  in  fee  passed  by  his  deed.  What  might  have  been  the 
force  of  this  observation,  if  the  demandant  had  not  recov- 
ered judgment  against  Nason  for  the  breach  of  his  warranty, 
and  obtained  satisfaction,  it  is  now  unnecessary  to  decide. 
When  a  warrantee  in  warrarUia  chartas  recovers,  and  his  seisin 
of  other  lands  of  the  warrantor  to  the  value,  he  can  not  after- 
wards recover  of  the  warrantor  the  lands  warranted.     For 

TiKcptBlaD  wMdiwm  gp  by  tl»  ahlif  Jgrtlot,  who  wm  umbto  lo  Iwpiiiwt,  dmiag 
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although  the  warrantor  can  not  ayer  against  his  own  deed,  jei 
the  warrantee  znaj  ayer  against  that  deed;  and  if  his  aTorments 
are  yeiified  by  matter  of  jrecord,  the  warrantor  may  afterwards 
avail  hiniflelf  of  that  record  against  the  warrantee,  the  record 
being  of  a  higher  nature  than  a  deed. 

If y  therefore,  the  demandant  had,  after  his  judgment  and  sat* 
istactiony  sued  Nason  for  the  land,  the  latter  might  have  defended 
himself  by  showing  that  judgment  which  had  falsified  his  deed. 
And  as  the  demandant  conld  not  recover  the  land  against  Nason^ 
after  he  had  redeemed  the  mortgage,  so  he  cannot  recover  against 
any  persons  who  claim  under  Nason,  and  are  thus  privies  in 
estate  to  that  judgment.  The  tenant  is  entitled  tb  judgment  on 
the  verdict. 

Oosts  for  the  tenant. 


The  doctrine  of  this  eaee  in  regard  to  the  inability  of  a  Joint-tenant  to  ooa« 
Tej  bis  interest  in  the  Joint  estate  by  metes  and  bounds,  Is  not  geneKslly 
adopted:  See  Freeman  on  Co-tenancy  sec.  199  at  eeg. 

In  Gates  v.  Salmon^  35  CaL  588,  it  ia  denied,  the  ooort  saying:  "An 
exception  to  this  is  found  in  Porter  v.  Hill,  9  Mass.  84,  in  which  it  is  held 
that  one  Joint-tenant  cannot  convey  a  portion  of  the  premises  to  a  strangery 
and  the  reason  given  is:  '  that  if  he  ooold  his  grantee  would  become  a  tenant 
in  common  of  a  particnlar  part  with  the  other  joint-tenant,  who  in  "*^^"g  a 
l^gal  partition,  might,  notwithstanding,  have  the  whole  of  the  part  thna  con- 
veyed assigned  as  his  property.'  This  doctrine  cannot  be  sostained.  The 
reason  given  is  the  very  contingency,  subject  to  which,  as  it  is  said  in  Stark  v. 
Barret^  15  CaL  868^  the  grantee  takes  hia  conveyance  of  the  specified  paxoeL 
In  BariUU  v.  Harkno^  12  Mass.  347,  the  court  in  citing  the  decision  in  Porter 
V.  Hillf  that  one  joint-tenant  cannot  convey  any  spedfio  part  of  the  land  to 
a  stranger,  adds,  'at  least  not  so  as  to  prejudice  his  co-tenant.*  The  doctrine 
that  one  tenant  in  common  may  convey  a  specific  part  of  the  general  tract, 
aubjeet  to  the  contingency  mentioned  is  a£Szmed  in  Vamum  v.  Abbots  12  Mass. 
474,  and  many  other  cases  in  that  state." 

The  doctrine  of  the  principal  case  is  noticed  in  Bloeecm  v.  Brightman^  21 
Pick.  283,  where  premises  were  claimed  under  the  levy  of  an  exeontioi^ 
against  tenants  in  common,  ^a  execution  was  levied  upon  the  undivided 
interest  of  the  debtors  in  two  parcels  of  land  described  by  metes  and  boands. 
and  constituting  a  part  only  of  the  estate  deviwd  to  them  as  tenants  in  com- 
mon. The  court  say:  ''To  allow  and  give  l^gal  efiEect  to  such  alienation  of 
the  interest  of  a  tenant  in  common  in  a  part  of  the  tenement  thus  held,  either  by 
deed  or  levy  of  execution,  without  the  consent  of  the  other  co-tenants,  would 
be  to  create  new  tenancies  in  common,  in  tracts  and  parcels  of  the  estate  held 
in  common,  to  their  injury,  and  is  contrary  to  the  rules  of  law,"  citing  prind* 
pal  case  and  Bartlett  v.  Harlow^  supra.  The  same  doctrine  is  affirmed  in 
Brown  v.  Bailey/,  1  Met.  257,  on  the  authority  of  the  principal  case. 

In  De  WUt  v.  Harvey,  4  Gray,  486,  following  Vamum  v.  Abbot  and  Bios* 
eom  V.  Brigktiman,  it  is  held  that  a  conveyance  by  a  tenant  in  common  of  a 
portion  of  the  estate  in  severalty  is  invalid  as  ag^unst  his  co-tenants  and  can 
be  avoided  by  them,  but  it  is  nevertheless  good  by  way  of  esto|q^l  against 
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Qm  gantor  and  his  hmtu^  and  k  valid  aganrt  all  pacw  nnlnw  »mded  by 
tbt  co-tanaBia. 

The  gromid  of  the  dedaiooa  ia  thna  atated  by  Shaw,  C.  J.  in  Ada$iu  t. 
Briggi  from  Cx,  7  Cnah.  369:  '*The  gKrand  upon  which  the  doctrine  ia 
•taMMiwt  i^  that  »  tenant  in  oommon  of  an  entiie  eatate  ia  entitled,  on 
piltitidB,  to  hftTo  hia  pfopcrfy  aaaignad  in  one  entiie  paicel  aeooiding  to  hia 
aliquot  pari  The  raapective  eo-tenanta  may  oonvey  their  aharea  to  one  or 
maoy  oanteea,  aa  they  pleaae^  bo  it  be  of  the  ^tire  eatate;  beeaaae  whether 
tkert  M  one  or  many  eo-tenanta,  each  may  atill  have  partition,  which  ia  in- 
■epaiaUy  ineident  to  an  eatate  in  common,  and  hare  it  in  one  parcel  and  of 
ttw  like  kind  and  qnaUty  with  the  eatate  which  he  holda  in  conunaa." 

The  doctrine  on  tlua  aabject  cannot  be  better  aommariaed  than  we  find  it  in 
1  Waahbom  on  Real  Prop.  417.  It  is  there  aaid:  "  Although  each  tenant  in 
oonuDon  haa  ao  general  a  power  of  alienation  of  hia  ahare,  and  may  convey 
any  ahqoot  portion  ci  hie  ahare,  yet  aa  a  general  propoaition,  he  may  not 
eoBvey  hia  dyue  in  any  paitienlar  part  of  the  eatate  ao  held  by  metea  and 
boaDd%  if  objected  to  by  hia  co-tenant,  though  it  would  be  valid  and  effectnal 
u  againat  himaelf  and  all  persona  claiming  under  him.  And  the  roaaon  jm, 
that  anch  a  conveyance  unpaira  the  righta  of  hia  co-tenant  in  reepect  to  parti- 
tion. Tnataaii  of  giving  him  hia  ahare  together  in  one  pucel,  by  n  aingle 
partition,  it  would  require  him  to  have  aeveral,  and  to  take  hia  ahare  in  aa 
■nay  diatinct  peroela.  And,  by  analogy,  the  aame  role  appliea  when  the 
ikaaeel  a  tenant  in  oommon  ia  aet  off  to  aatiafy  an  ezeention  againat  him. 
The  grantee  of  a  apedfic  portion  of  a  larger  joint  estate  or  the  levy  of  aa 
sxBcation  on  anch  portion  conveya  no  interest  in  ccHnmon  to  the  grantee  or 
aeditoria  the  general  eatate*  Thna,  iHiare  one  tenant  in  common  of  a  larger 
lot  conveyed  aixty-foor  roda  thereof,  it  waa  held  to  paaa  nothing  it  behig 
vithont  honnda,  and  not  to  be  held  in. oommon  with  the  lot  generally." 

In  (Hiio  and  Maryland,  a  tenant  in  common  may  convey  hia  share  in  a 
psrtioalarpartof  the  estate,  and  a  levy  may  be  made  in  the  aame  way:  Treom 

JBanOoH  V.  <7<Mq)6ea;  60  Ma  C97. 


Beabcs  V.  Babstow. 

plCaaktfw] 

Ivnwr  ID  eomgraurm  Usobt.—A  penon  being  indebted  to  another  in  a 
aam  npon  which  nauioaa  intareat  waa  paid,  it  waa  agreed  that  a  debtor 
of  the  fonner  ahoold  assume  this  obligation.  Accordingly,  thia  party 
g^ve  hia  promiaaory  note  to  the  creditor  of  the  former  for  the  debt,  in- 
cluding the  uaniiona  interest,  the  amount  of  which  note  waa,  however, 
less  than  hia  own  indebtedness,  he  paying  the  balance  to  hia  creditor, 
and  being  thna  reieaacd.  In  an  action  upon  thia  aote^  it  waa  held  that 
the  tranaaction  waa  not  uanrioua^  the  jury  finding  no  intent  or  contov* 
aaoe  to  evade  the  atatotei 

AmntPsxTby  the  pAjeeof  apromiasoiy  note  against  the  maker. 
It  appeared  that  one  Bynun  waa  indebted  to  the  plaintiff  in  cer- 
tain notes  for  money  loaned,  on  which  illegal  interest  was  paid 
b  the  plaiBtiff,  bat  not  indnded  in  the  notes.    The  defendant 
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being  indebted  to  Byram  in  a  sum  greater  than  the  latter's  in- 
debtedness to  the  plaintiff,  it  was  agreed  bj  the  parties  that  the 
defendant  should  execute  to  plaintiff  a  note  for  tiie  amount  due 
plaintiff  from  Bjram,  and  account  to  the  latter  for  the  balance 
due  him.  The  note  in  question  was  accordingly  executed  for 
an  amount  which  included  interest  at  the  rate  of  twenty-four 
per  cent,  per  annum,  and: the  balance  due  Byram  paid  by  de* 
fendant.    Lawful  interest  was  reserved  upon  this  note. 

The  jury  were  instructed  that,  unless  they  were  satisfied  that 
the  arrangement  was  made  with  a  view  to.  evade  the  statute 
against  usury,  and  that  the  arrangement  was  in  contemplation 
and  intended,  at  the  time  the  original  notes  were  given  by 
Byram  for  the  money  loaned  him,  to  elude  the  statute,  the  ver- 
dict ought  to  be  for  the  plaintiff.  The  verdict  being  for  the 
plaintiff,  defendant  excepted. 

Mellen,  for  the  defendant,  cited  the  statutes  of  1788,  o.  65; 
Cuihbert  v.  EcUey,  8  T.  B.  390;  ToUe  v.  WeUinga,  8  T.  B.  681; 
fl^iiman  and  Cuiler,  contra,  relied  upon  Ikmer  v.  Eutme,  4 
Esp.  11. 

Sewall,  J.  The  only  question  necessaxy  to  be  decided  in 
this  case  is,  whether  the  clause  cited  from  the  statute  against 
usury,  relied  on  for  the  defendant,  is  at  all  applicable  to  this 
case,  as  we  must  understand  it,  upon  the  facts  stated,  and  the 
verdict  found  under  the  direction  given  by  the  justice  who  pre- 
sided at  the  trial. 

The  English  statutes  against  usury  contain  a  similar  clause 
for  the  avoidance  of  usurious  contracts,  expressed  nearly  in  the 
same  terms,  and  entirely  of  the  same  import,  as  the  dause  in 
our  own  statute,  relied  on  for  the  defendant.  The  construction 
there  is,  as  appears  by  numerous  decisions,  that  the  objection 
of  usury,  to  avoid  a  contract,  must  be  made  to  the  security  or 
promise,  whereupon  or  whereby  illegal  interest  has  been  iaketk 
or  reserved,  and  by  a  party  otherwise  liable  therein:  Whelpdale's 
cane,  5  Bep.  117;  Bull.  N.  P.  224.  It  is  a  remedy  provided  for 
his  defense,  to  which  he  may  resort  if  he  pleases;  and  when  he 
insists  upon  the  objection,  to  avoid  the  usurious  contract  itself, 
and  maintains  by  proper  evidence,  the  law  will  not  suffer  the 
contract  to  be  enforced  against  him,  for  the  benefit  of  the  orig- 
inal creditor  or  any  other  person.  A  renewal  of  the  contract 
between  the  same  parties,  and  every  species  of  contrivance 
in  the  modification  of  any  loan  or  contract,  for  the  purpose  of 
evading  the  statute,  being  cases  within  the  mischief,  are  also 
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within  the  remedy.  But  where  the  party  liable  upon  a  usurioofl 
contract  will  not  avail  himself  of  the  remedy  provided  by  the 
Btatnte,  for  the  purpose  of  avoiding  it — where  he  voluntarily 
diBchaiges  it,  or  suffers  a  judgment  to  be  recovered  upon  it, 
or  makes  it  the  consideration  of  a  contract  entirely  new,  as 
being  with  a  third  person  not  a  party  to  the  original  contract, 
or  to  the  usury  paid  or  reserved  upon  it,  or  as  combining  other 
parties  and  considerations,  and  not  being  a  contrivance  to  evade 
the  statute— there  the  provision  no  longer  applies.  Money 
paid  upon  a  usurious  contract  is  not  to  be  recovered  back — a 
judgment  upon  a  usurious  contract  is  not,  for  that  objection,  to 
be  avoided — and  when  made  the  consideration  for  another  con- 
tnct,  it  is  neither  an  illegal  nor  a  void  consideration. 

In  the  case  at  bar  the  plaintiff,  as  the  creditor  of  Byram,  was 
a  party  to  a  usurious  contract,  which  has  been  paid  or  satisfied 
in  part  by  the  defendant's  note.  This  payment,  therefore.  By- 
run  cannot  recall;  and  much  less  shall  the  defendant  be  allowed 
to  avail  himself  of  a  transaction  so  remote,  where  he  has  suf- 
fered no  loss  or  injury,  to  defeat  his  voluntary  contract,  given 
for  a  jast  and  valuable  consideration,  and  in  discharge  of  his 
debt  to  Byram.  It  is  nothing  to  the  defendant  to  what  use  or 
purpose  his  creditor  has  disposed  of  the  demand  against  him, 
which  is  liable  to  no  objection  of  usury,  and  which,  being  due 
bom  him,  has  been  legally  transferred  and  made  the  considera- 
tion of  the  note  in  suit.  Every  supposition  of  contrivance  to 
erade  the  statute  against  usury  is  negatived  by  the  finding  of 
the  jmy,  under  the  particular  direction  upon  the  point  by  the 
justice  who  presided  at  the  trial. 

By  GouBS.    Judgment  on  the  verdict. 

In  Ortem  v.  Kemp^  13  MaoL  515,  this  ease  is  cited  to  show  that  the  atatate 
ol  imiy  IB  lor  the  protectioa  of  debtoza,  and  moat  have  a  oonatmction  oon- 
fonnaUe  to  thii  object.  The  doctrine  of  the  principal  eaae  is  relied  npon 
a]K»  IB  Cook  ▼.  Dyer,  3  Ala.  646;  and  in  Beading  ▼.  WeeCon^  7  Conn.  413,  the 
eve  is  dtad  aa  eatahlishing  that  one,  not  a  party  to  a  nsoxioos  contract,  may 
noi,  tat  this  oaaae,  invalidate  it.  To  the  same  pointy  also  in  Lowell  v.  John- 
ioa,  14  Me.  242;  JStamleyy.  KempUm,  30  Me.  120;  AlUeon^.  Barrett,  16  Iowa, 
280l  As  to  the  principle  laid  down,  that  the  plea  of  osoiy  is  not  a  good  de- 
fease, where  the  defendant  has  waived  the  remedy  provided  by  law,  and  suf- 
fered judgment  to  paaa  by  default^  or  haa  sabstitated  a  new  security  therefor, 
thasesse  is  letersd  to  at  leogth  in  IfcilitAiir  v.  Schenck,  SI  Wia.  680;  also 
ia  ToUy.  ffanmrnm,  2  Yecg.  355;  State  BankqfElmabeth  v.  Ayen,  7  N.  J.  L. 
134;  JUehardeim  v.  Field,  6  Me.  39;  Waleev.  Webb,  5Conn.  161;  Bottfcrd  v. 
SoMford,  2  Conn.  28a 

The  principal  case  is  further  cited  in  CamjpbeUY.  Sloan,  62  Pa.  8t  486; 
IVoK&v.  Bowe,  15  Iowa,  572;  jMs  v.  Van  Wyek,  2  mil,  524;  lAttU  v.  WhiU, 
•H.H.279;  Assti  v.  iVtMJfctt^  5  Id.  877;  (Tibioii  v.  iSteiriu,  3  Id.  18a 
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Smith  v.  Mayo. 

[0  ICam.  63.J 

Lusnirr  of  IirvAirr. — ^An  infant  gave  his  promiaaory  note  for  a  TalnaUe  ooo* 
gideration,  bat  not  for  neceBsariee,  and  paid  a  part  before  bia  ooaung  of 
age.  After  ooming  of  age,  be  made  »  will  and  therain  direoted  bia  jmt 
debta  to  be  paid.  In  a  aoit  against  tbe  ezeoaton,  tbey  irare  held  not  li^ 
ble  to  paj  the  balance  doe. 

Assumpsit  on  a  promissory  note  made  by  the  defendants'  tes- 
tator. At  the  time  of  making  the  note  the  testator  was  a  minor, 
but  it  did  not  appear  that  it  was  given  for  necessaries.  The 
plaintiff,  the  payee,  relied  upon  a  clause  in  the  testator's  will, 
which  was  made  shortly  after  he  arrived  at  full  age,  providing 
for  certain  dispositions  of  his  property,  ''after  mj  just  debts 
shall  be  paid,  which  I  direct  first  to  be  done."  Forty  dollars 
had  been  paid  by  the  testator  before  he  came  of  age,  and  was 
indorsed  on  the  note. 

Ibdd,  for  the  plaintiff,  contended  that,  as  the  testator  had  re* 
tained  that  for  which  the  note  was  given,  after  arriving  at  full 
age,  the  note  was  binding:  3  Bac.  Ab.  611,  612;  8  Burr.  1719, 
1794;  1  T.  B.  648;  2  Id.  159,  766;  2  H.  Bl.  511. 

EopkinSf  contra. 

"Bj  Oourt,  Pabkxb,  J. :  In  this  case,  the  note  declared  on  was 
made  during  the  minoriiy  of  the  testator,  and  it  is  not  stated 
that  the  consideration  for  the  promise  was  necessaries  for  his 
maintenance  and  support. 

The  action  is  attempted  to  be  supported  solely  on  the  ground 
that  the  wUl,  which  was  made  after  the  testator  attained  to  fall 
age,  contains  a  direction  to  pay  his  just  debts;  and  it  may  be 
presumed,  although  it  is  not  so  stated,  that  the  note  declared 
on  was  given  for  a  just  debt.  The  only  case  analogous  to  this 
is  in  chancery,  where,  it  appearing  by  the  will  that  the  infant 
devised  his  personal  estate  for  the  payment  of  his  debts,  partic- 
ularly those  he  had  set  his  hand  to,  it  was  decreed  that  a  bond 
debt,  contracted  while  he  was  an  infant,  should  be  paid:  Ab. 
Eq.  Ca.  282.  But  at  common  law,  it  has  been  settled,  in  a  great 
variety  of  cases,  that  a  direct  promise,  when  of  age,  is  necessary 
to  establish  a  contract  made  during  minority,  and  that  a  mere 
acknowledgment,  as  in  cases  under  the  statute  of  limitations, 
will  not  have  that  effect:  2  Esp.  628;  and  it  has  further  been 
decided  that  such  promise  must  be  made  deliberately,  and  with 
a  knowledge  that  the  party  is  not  liable  by  law:  5  Esp.  102; 
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Cro.  EIiz.  126,  700;  3  Esp.  159;  1  T.  B.  6i8.  We  curnot  oon- 
Oder  the  expreeaion  in  this  will  aa  amounting  to  anch  a  promise. 
It^ntf  made  some  time  after  the  testator  came  of  age,  and  it 
maj  have  had  reference  to  debts  contracted  after  that  period. 
At  any  rate,  it  contains  a  direction  to  pay  only  just  debts;  and 
there  is  nothing  in  the  case,  from  which  we  can  infer  that  what 
niB  not  in  law  a  debt,  conld  be  considered  by  the  testator  as  a 
JQst  debt.  There  are,  andoabtedly ,  cases  in  which  persons  ap- 
parently of  man's  estate,  and  engaging  in  business  nsnally  trans- 
acted  by  pexsons  of  ability  to  contract,  lead  unsuspecting 
creditors  into  difficulty,  and  oftentimes  into  distress;  and  these 
caaea,  indindnally  considered,  wear  the  appearance  of  hardship. 
But  the  general  policy  of  the  principle  of  law,  which  authorizes 
an  infant  to  sroid  a  contract,  caimot  be  disputed.  The  experi- 
ence of  ages  bas  pioTed  its  utility.  The  readiness  of  young 
perMus  to  engage  ihemselTes  in  iMudensome  contracts  without 
nffident  consideration,  and  of  older  ones  to  take  advantage  of 
their  inexperience,  would  produce  general  mischief  in  the  com- 
mnnity,  did  not  this  whidesome  principle  interpose  to  produce 
a  degree  of  eaution  in  looking  to  the  character  of  those  with 
whom  thej  deal;  and  although  particular  instances  of  hardship 
may  be  lamented,  the  general  policy  of  the  law  must  be  enforced. 
Judgment,  in  the  case  before  the  court,  must  be  entered  for  the 
dfllendants. 

8m  JKflftfi  ▼•  MfljfOf  jxmC 
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[9XAM.6S.] 

TO  SxaPTAOB  nr  TBAmmr.— A  finn  in  Portland  ■hipped 
goodi  in  their  tbwoI  to  a  Liverpool  finn  on  cnnent  aoooont.  The  latter, 
on  xeoe^  d  the  caigo^  on  which  they  made  adyances  pnrsiiant  to  agree- 
wmA,  wrote  to  the  Bortlaad  flxm  that  they  would  find  freight  or  ship  a 
letomcaKgOk  They  aooordingly  pat  on  board  e  cargo  ehipped  on  aoooont 
and  riak  of  the  Portland  firm,  hiUa  of  Udiog  being  aigned  by  the  maater, 
dalirerable  to  the  aaid  firm,  and  the  gooda  were  charged  to  their  aoooont. 
Pfeevioaaly  to  the  ahipping  of  the  retom  cargo,  the  Portland  firm  had 
eteeutad  a  bill  of  aale  to  the  pLaintifiB,  purporting  to  convey  all  the 
eaigD  then  ocwaigned  aaaioraanid.  The  veaael  being  detained  by  contrary 
wmda  alter  the  ahipment»  the  liverpool  firm  heard  of  the  iailnre  of  the 
Boffiland  firm,  and  thereapoD,  by  certain  thieata,  indaced  the  maater  to 
gfre  np  the  biDa  of  lading  (excepting  one  which  he  delivered  at  Portland, 
whieb  WM  indoreed  to  tiie  platntifb)  and  to  eign  other  biUa  deliverable 
t»  the  ^•*—^— «*  or  aerifpBi,  their  agent  It  waa  held  in  replevin,  thai 
ikm  ilrfcident  moat  reeover,  aa  the  livwpool  firm  had  ao  far  »  control 
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orer  the  goods  after  they  had  been  placed  on  board,  and  the  first  set  cl 
bills  of  lading  had  been  signedf  as  to  give  them  a  right  to  change  their 
destination,  or  they  might  mt  least  stop  them  in  their  transit;  and  ti&at 
if  the  bill  of  sale  to  the  plaintiffs  could,  in  any  event,  operate  to  p^aa  the 
property  in  the  retom  cargo,  it  most  be  subject  to  the  claims  of  the 
LiTerpool  firm. 

BEFunriN  for  a  qaantitj  of  salt  and  coals.  It  appeared  that 
Weeks  &  Son,  of  Portland,  shipped  merchandise  in  their  Teasel, 
the  Henry,  to  Logan,  Lenox  &  Co.,  of  Liverpool;  that  there 
was  an  agreement  between  the  two  firms,  dated  November 
4tb,  1807,  stating  the  terms  on  which  the  latter  would  receive 
consignments  and  make  insurance,  and  limiting  the  former's 
drafts  to  the  amount  of  the  consignment;  that  the  consignment 
was  received  by  the  Liverpool  firm,  who  put  on  board  the 
Henry  a  cargo  of  salt  and  coals,  shipped  on  the  account  of 
Weeks  &  Bon,  and  bills  of  lading  were  signed  by  the  master, 
agreeing  to  deliver  the  cargo  to  Weeks  &  Bon;  that  after  the 
shipment  the  vessel  was  detained  by  contrary  winds,  and  Logan, 
Lenox  &  Co.,  having  heard  of  the  failure  of  Weeks  &  Son,  com- 
pelled the  master,  by  threatening  to  stop  the  vessel  if  he  refused, 
to  sign  other  bills  of  lading,  deliverable  to  the  defendant,  the 
agent  of  Logan,  Lenox  &  Co. ;  that  the  master  signed  such  bills 
of  lading  and  delivered  the  first  bills,  except  one,  to  Logan, 
Lenox  &  Co.;  that  this  reserved  bill  was  delivered  to  Weeks  & 
Son,  and  by  them  indorsed  to  the  plaintiffs,  to  whom  Weeks  & 
Son  had  previously,  and  a  few  days  prior  to  the  shipment  of 
the  return  cargo,  executed  for  a  valuable  consideration  a  bill  of 
sale,  purporting  to  convey  "  all  and  singular  the  contents  of  the 
cargo  now  on  board  of  the  ship  Henry,  of  Portland,  Joseph 
Weeks,  master,  now  on  a  voyage  to  Liverpool  and  back  to  the 
United  States." 

Upon  these  facts  a  verdict  was  taken  by  consent  for  the  de* 
fendant,  subject  to  the  opinion  of  this  court. 

Whitman,  for  the  plaintiffs. 

MeUen  and  Emery ,  for  the  defendant. 

Skwall,  J. :  The  general  question  to  be  decided  in  this  case  is, 
does  the  evidence  establish  the  property  of  this  cargo  in  the  plaint- 
iffs, claiming  it  under  the  bill  of  sale  executed  at  Portland,  on 
the  eighth  of  January,  1808  ?  As  to  the  effect  of  the  bill  of 
sale,  restricting  its  operation  to  the  words  of  it,  there  would  be 
no  question;  for,  literally  taken,  the  cargo  claimed  under  it 
had  no  existence  at  the  time  of  the  bargain  and  transfer,  under 
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which  the  piftintiffa  claim.  But  this  is  not  the  oonatraction  to 
be  pat  apon  a  contract  of  this  kind.  As  l>etween  Weeks  &  Son 
and  the  plaintifb,  the  bill  of  sale  undoubtedly  gave  the  latter  a 
right  to  take  to  their  own  use  whatever  articles  did  or  should 
oonstitate  the  homeward  cargo  of  the  ship  Henry,  when  she 
ahould  return  from  the  voyage  in  which  she  was  then  engaged; 
thai  is,  such  lading  as  she  should  have,  which,  independently  of 
the  bill  of  sale,  would  have  been  the  property  of  the  owners  of 
the  vessel,  a  sense  latterly,  and  not  incorrectly,  given  to  the 
term  cargo,  as  exclusive  of  any  other  lading,  or  goods  taken  on 
frei^k  The  bill  of  sale  may  be  considered  as  establishing  an 
imquestionable  claim  and  right  against  them,  or  any  interest  they 
might  have  in  a  cargo  afterwards  arriving  in  the  ship  Henry  from 
Liverpool.  When,  however,  the  question  of  property  is  with 
third  peraons,  it  may  be  necessary  to  examine  the  case  with 
more  strictness.  And  in  deciding  between  parties,  whose  inter- 
ests are  not  distinguishable  in  equity,  the  question  may  ulti- 
mately turn  upon  the  nicest  formalitiee  of  legal  title.  Strictly 
tpealdngy  then,  the  contract  between  Weeks  A  Son  and  the 
plAin^ffa  gave  them  but  a  chose  in  action,  and  was  rather  a  cov- 
enant than  a  sale.  As  transferring  an  expectation  or  demand 
•gainst  the  correspondents  of  Weeks  &  Son,  their  factors  at 
Liverpool,  the  vendors  of  the  cargo  to  be  shipped  there,  the  bill 
of  sale  must  be  considered  subject  to  all  the  rights  and  duties 
of  the  original  parties  to  the  shipment,  when  it  should  be  made; 
the  shippers  and  master  acting  without  notice  of  the  transfer  at 
Portland.  The  rights  of  the  shippers  or  vendors  of  the  cargo 
are  not  to  be  affected  by  the  bill  of  sale,  and  the  property  ao- 
qnired  by  it  is  not  to  be  carried  beyond  the  legal  demands  of 
Weeks  &  Son,  or  their  rights  in  the  property  in  question,  against 
the  firm  of  Logan,  Lenox  &  Co.  The  defendant  in  this  action 
represents  them,  and  all  their  rights,  opposed  to  the  claim  of 
the  plaintiffs,  are  to  be  allowed  to  him. 

In  this  view  of  the  case,  the  other  circumstances  and  facts  in 
eridence  became  material  to  the  decision. 

The  agreement  made  for  Logan,  Lenox  &  Oo.  with  Weeks  & 
Son,  dated  November  4, 1807,  which  may  be  considered  as  re- 
sulting in  the  consignment  of  the  ship  Henry  to  them,  if  relied 
on  for  the  plaintiffs  as  evidence  of  any  contract  to  send  them 
retom  cargoes  for  vessels  consigned  to  the  house  of  Logan, 
Lenox  A  Co.,  is  very  deficient  in  that  respect,  and  not  at  all 
suitable  to  Uie  purpose.  It  not  only  expressly  negatives  any 
intention  of  advancing  for  consignments,  but  it  contains  no 
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stiptilation,  engaging  them  absolutely  to  the  porbhaae  of  zetam 
cargoes,  even,  when  supplied  with  funds.  But  what  is  more 
material,  the  ship  Heniy  was  not  consigned  to  them  for  the 
purpose  of  obtaining  a  return  cargo.  To  the  extent  of  her 
outward  caigo,  or,  as  it  proTed,  much  exceeding  the  pro- 
ceeds of  it  had  been  drawn  and  accepted,  and  the  Tessel 
was  placed  entirely  in  the  control  of  Logan,  Lenox  &  Co., 
to  be  employed  by  them  on  a  freight  or  charter  pariy,  if  to 
be  obtained;  and  a  cargo  of  salt  was  only  to  be  resorted  to  if 
nothing  better  could  be  done.  The  testimony  of  the  master 
was,  that  he  had  no  power  to  dispose  of  either  ship  or  cargo,  but 
was  to  follow  the  orders  of  Logan,  Lenox  &  Co.  in  all  things 
concerning  the  voyage;  and  in  their  letter,  under  date  of 
December  28,  1807,  after  the  arxiyal  of  the  Henzy  at  Liverpool, 
they  undertake  to  get  a  charter  for  the  vessel,  if  possible,  and 
only  to  send  a  cargo  of  salt  if  nothing  better  could  be  done. 

Until  .^the  departure  of  the  vessel,  therefore,  she  continued 
under  their  control,  and  the  cargo  was  subject  to  their  orders. 
And  their  power  was  not  determined  by  a  shipment  intended 
for  Weeks  A  Son,  if  afterwards  a  shipment  for  some  other  ac- 
count, or  upon  a  charter  or  freight,  appeared  to  them  advisable. 
The  first  bills  of  lading  were  evidence  of  an  intention,  which, 
until  the  departure  of  the  vessel,  Logan,  Lenox  A  Co.  had 
authority  to  reconsider  and  reverse;  and  this  authority  they 
exercised  in  canceling  them,  and  substituting  other  bills  of 
lading,  which  placed  the  articles  of  the  cargo  on  freight,  instead 
of  being  on  account  of  the  owners  of  the  ship.  Their  authority 
in  this  respect  was  not  impaired,  nor  was  the  determination  on 
their  part  unjust  or  improper,  because  it  became  necessary  as 
a  measure  for  their  own  security,  upon  an  intended  advancement, 
after  the  credit  of  Weeks  &  Son  had  become  doubtfuL  Besides, 
the  first  bills  were  canceled  with  the  consent  of  the  master — a 
consent  in  which  he  was  entirely  justified,  being  conformable 
to  the  duties  of  his  owners  and  employers.  This  was  a  restora- 
tion of  property,  which  they  could  not,  with  any  sense  of  jus- 
tice, insist  upon  retaining,  at  the  certain  expense  and  loss  of 
their  correspondents.  If  under  similar  circumstances,  and  at 
the  instance  of  Logan,  Lenox  &  Co.,  and  their  threatening  to 
stop  the  vessel  by  virtue  of  their  control  and  authority  over  the 
voyage,  the  master  had  relanded  his  cargo,  and  returned  empty, 
is  it  possible  to  conceive  that  the  bill  of  sale  at  Portland  would 
have  a  given  right  of  action  to  the  plaintiffs  against  Logan, 
Lenox  &  Co.  for  the  value  of  the  caxigo  shipped,  or  intended  to 
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be  shipped,  bat  finally  reeioredy  for  the  best  of  all  reasons,  ^tiz*, 
that  the  pnrcdiasers,  those  to  whom  it  was  going  <m  endit,  bad 
DO  ahOify  of  paying  for  it,  if  they  shoold  take  it?  AmA 
how  does  the  revexBal  of  the  bills  of  lading  diffor  mate 
Tialljfrom  the  case  supposed?  If  this  reasoning  is  oorreot, 
there  is  no  oooasion  of  resorting  in  this  ease  to  the  doctrine  of 
stoppage  in  irangiiu.  For  Weeks  &  Son,  as  consignees,  or  for 
tfadr  sBsignB  nnder  the  bill  of  lading,  there  neyer  was  a  cargo 
in  the  ship  Henry  in  tranmiu;  the  anthority  of  Logan,  Lenoxft 
€o.  to  rererae  their  intention,  and  their  doixig  this,  and  sabsti- 
tatii^  the  second  bills  of  lading,  was  tantamount  to  a  restora- 
tioQ  of  tiie  property  intended  to  be  shipped  for  Weeks  A  Son; 
and  it  mat  be  consideoied  as  shipped  from  the  beginning  for 
another  account.  Their  authority  to  demand  a  resttmition,  and 
that  of  the  master  to  consult  to  it,  were  not  vsstancted  by  the 
contnu^  with  the  plaantifiEs,  unknown  to  those  who  were  acting 
at  Liverpool  under  an- apprehension  of  an  important  change  in 
the  cireumstanoes  of  Weeks  &  Scm,  which  proved  to  be  well 
foimded.  This  becoming  known  to  their  correspondents,  aea* 
ecnably  to  enable  them  to  proride  for  their  own  security,  the 
pnmaiosi  was  made,  and  was  justifiable  upon  the  principles  of 
^ood  faith  and  mensantile  honor,  and  was,  I  think,  legally  effect* 
oal  against  the  daim  of  the  plaintifb. 

Aa  a  question  of  fact  upon  the  whole  evidence,  whether  the 
ahipment  for  the  account  of  Weeks  &  Son  had  been  finally  can- 
oeDed,  or  was  only  colorably  changed,  some  doubt  might  be 
exdted  fnxn  the  dxoumstance  of  the  account  produced  by  one 
of  the  firm  of  Logan,  Lenox  &  Co.,  at  the  reference  between 
them  and  a  third  party,  containing  the  chaiges  of  the  salt  and 
coals  to  Weeks  &  Son.  But  this  doubt  is  removed  by  the  testi- 
mony of  the  same  witness,  of  the  manner  in  which  that  account 
vaa  obtained,  and  the  actual  state  of  it  as  a  memorandum  only; 
and  that  it  had  never  constituted  an  account  rendered  and  had 
neTer  been  offered  as  an  existing  demand.  And  although  this 
might  be  a  question  rather  for  the  jury  than  the  court,  yet,  in 
the  actual  state  of  the  evidence,  a  conclusion  upon  it  for  the 
defendant  must  be  the  only  correct  result,  so  far  as  the  case  is 
affected  by  that  circumstance.  With  the  aid,  however,  of  the 
doctrine  of  stoppage  in  tranmhi^  the  question  in  this  case  may 
be  more  conclusively,  and  with  some  more  satisfactorily,  decided. 
According  to  this  rule  of  the  law  merchant,  which  has  become 
engrafted  with  the  common  law,  the  shipper  or  consignor  of 
goods,  sent  upon  a  general  or  particular  credit,  as  upon  an  order 
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for  a  return  cargo,  when  there  is  no  specification,  or  a  specifio 
order  and  purchase  of  the  articles  shipped,  has  a  right,  in  the 
event  of  an  actual  failure  of  the  consignee  or  purchaser,  to  couo- 
termand  the  delivery  and  cause  them  to  be  delivered  to  himself 
or  to  some  other  for  his  use;  and  this  right  ceases  only  with  the 
trangUua  or  passage  of  the  goods,  upon  an  actual  or  constructive 
delivery  thereof  to  the  consignee  himself.  A  foreign  merchant, 
who,  for  a  commission  only  to  himself,  purchases  upon  his  own 
credit,  and  ships  upon  the  credit  which  he  gives  to  his  em- 
ployer, is  a  consignor  or  vendor  entitled  to  the  benefit  of  this 
rule.  Nor  is  the  application  of  the  rule  to  be  restricted  to  those 
cases  where  the  contract  of  sale,  as  between  the  consignor  and 
consignee,  is  to  be  considered  executory;  as  where  the  consignee 
or  vendee  has  not  obtained  upon  the  credit  afforded  him,  what 
is,  by  the  principles  of  the  common  law,  a  vested  property.  On 
the  contrary,  this  is  supposed;  and  the  restrictions  upon  the 
exercise  of  this  right,  established  by  English  decisions,  have 
been  derived  from  mercantile  usages,  sanctioned  by  their  expe- 
diency and  by  principles  of  public  policy,  or  by  the  precautions 
suggested  by  the  system  of  the  bankrupt  laws.  In  itself,  and 
as  determining  a  question  of  right  between  the  parties  to  the 
contract  of  sale,  the  rule  is  perfectly  equitable  and  just  in  every 
case  of  the  actual  insolvency  of  the  consignee;  and  it  has  been 
allowed  to  be  exercised  even  where  a  part  of  the  price  had  been 
paid,  or  a  bill  of  exchange  for  it  accepted  and  indorsed  over  to 
a  third  person:  Abbott  on  Shipping,  c.  9,  p.  357,  Amer.  ed.;  3 
East,  93;  1  H.  Bl.  865,  note  a;  6  East,  27,  28;  7  T.  B.  440. 

When  it  is  that  the  tramniua  is  at  an  end,  and  a  delivezy  has 
taken  place,  has  been  a  question  of  some  difficulty  in  particular 
cases.  By  one  decision,  goods  have  been  considered  in  iran^u 
notwithstanding  a  delivery  to  the  master  of  a  ship  chartered 
solely  by  the  consignee.  In  another  case,  where  the  goods  at- 
tempted to  be  reclaimed  had  been  delivered  to  the  master  of  a 
ship,  chartered  solely  by  the  vendee  for  a  term  of  years,  and 
were  put  on  board  thereof,  destined  by  him  on  a  particular  ad- 
venture, for  which  they  had  been  purchased,  it  was  holden  that 
the  vendor  could  not  stop  thenu  The  distinction  in  these  two 
cases,  upon  which  these  different  decisions  rest  is,  as  I  appre- 
hend, the  circumstance  of  the  ultimate  destination  of  the  con* 
signment;  for,  in  both  cases,  the  consignee  was  the  owner  of 
the  vessel;  in  one  case,  for  the  term  of  years;  in  the  other  case, 
for  the  voyage;  so  that  this  was  not  the  ground  of  decision,  as 
Abbott,  in  citing  the  cases,  seems  to  suppose;  but,  in  the  one  j 


May,  1812.]  Ilslet  v.  Stubbs.  35 

ease,  the  goods  had  reached  the  oonstmctiTe  poasefision  of  the 
owner,  the  transitu^  was  at  an  end,  and  the  further  direction  of 
the  goods  had  been  determined  by  the  yendee;  wheroas,  in  the 
other  case,  the  tnmgiJtus  continued,  ihe  goods  had  not  aniTed  to 
the  poaaeasion  of  the  owner,  actual  or  constmctiye,  considered 
as  a  tennination  of  their  passage  from  the  vendor  to  the  yendee: 
6faiUsy.  Xttnd,  7  Mass.  453  [5  Am.  Dec.  63]. 

In  the  case  at  bar,  the  assignee  was  the  owner  of  ihe  yessel, 
oi  board  of  which  the  articles,  the  property  whereof  is  in  ques- 
tion, were  laden.  And  it  is  to  be  supposed,  in  malring  this 
question,  that  they  had  been  delivered  to  the  agent  of  the  con- 
signee for  his  account  and  risk;  but  the  deliyery  was  for  the 
purpose  of  carriage  to  him,  and  the  yessel  itself,  and  the  master, 
at  the  time  the  deliyery  was  countermanded,  were  still  under 
the  direction  of  the  consignor.  The  goods  constituted  a  caigo 
on  its  passage  to  the  yendee,  to  give  the  fullest  effect  to  the  first 
bills  of  lading  that  can  be  contended  for.  The  right  to  stop 
them,  therefore,  proving  the  actual  failore  of  the  consignee, 
aeems  to  result  from  a  reasonable  construction  and  application 
of  the  rule  on  this  sabject;  and  both  the  right  and  the  exercise 
of  it  are,  in  our  opinion,  established  by  the  whole  evidence,  not 
only  against  any  claim  of  the  consignee,  but  also  against  the 
claim  of  his  assigns,  under  the  deed  to  them,  made  prospectively, 
and,  in  fact,  before  the  shipment;  for  which  the  consignor  was 
not  engaged  by  any  previous  promise  or  consideration.  The 
assignment  relied  on  for  the  plaintiffs  is  not  a  bill  of  lading  in 
the  possession  of  the  consignee;  and  the  case  is  not,  therefore, 
to  be  decided  by  the  usage  found  by  the  jury  in  the  ultimate 
decision  of  the  case  of  lAckbarrow  v.  Maaon,  5  T.  B.  686;  1  Bos. 
k  P.  663,  if  indeed  a  similar  usage  within  this  state  is  provable 
in  any  case. 

Upon  the  whole,  the  opinion  of  the  court  is  in  favor  of  the 
defendant,  and  judgment  is  to  be  entered  upon  the  verdict 
taken  for  him,  for  the  return  of  the  articles  replevied^  with  his 
damages  and  costs. 


8m  AtaM«  V.  Xwd;  ft  Am.  I>M^  6a. 
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Johnson  v.  Reed. 

(9  Mam.  78.] 

MunrAL  FBOMnn— Condition  PBxosDsirT.— In  nmtiud  promuMp  wfaera 
money  ia  to  be  paid  on  a  day  certain,  and  the  performance  by  the  other 
party  is  to  take  place  on  the  bappenmg  of  a  oeHain  event  oontempUtedto 
take  place  before  the  day  fixed  lor  the  pteym&at  of  the  money,  and  the 
event  happena  •coordingly,  the  party  failing  to  peif oim  haa  no  ag^t  of 
action  lor  the  money. 

AonoN  on  the  case,  in  which  the  plaintiff  declared  upon  the 
following  written  agreement: 

*'  Memdrandnm  of  an  agreement  made  between  Jacob  John- 
son, on  the  one  part,  Abraham  Beed  and  Daniel  Ctimmings,  on 
the  other,  witnesseth,  that  the  said  Beed  and  Oummings  do  en- 
gage to  pay  the  said  Johnson,  on  or  before  the  first  day  of  Sep- 
tember next,  all  and  the  full  sums  he,  the  said  Johnson,  shall 
recoTer  of  Thomas  Millett;  and  the  interest  is  to  begin  at  this 
date.  And  the  said  Johnson  engages  to  let  them  haye  all  the 
advantage  of  the  demands  he  is  entitled  to.  September  13, 
1808.    Jacob  Johnson,  Abraham  Beed,  Daniel  Cummings." 

It  appeared  that  the  plaintiff  obtained  judgment  in  the  action 
4kgainst  Millett  and  sued  out  execution  thereon  on  the  fifth  of 
December,  1808,  but  held  the  same  in  his  hands  until  the  attach- 
ment which  had  been  levied  on  IGllett's  property,  by  virtue  of 
the  original  writ,  was  lost,  hoping  to  set  off  the  execution  against 
one  which  Millett  held  against  him.  In  January  following,  the 
plaintiff  offered  the  execution  to  the  defendant  Oummings,  de- 
manding a  promissory  note  for  the  amount  of  the  judgment, 
which  defendants  would  not  give.  In  March  ensuing,  the 
plaintiff  again  offered  the  execution  to  tiie  defendants,  without 
requiring  a  note;  but  they  refused  to  accept  it,  as  the  attach- 
ment on  the  original  writ  was  lost.  A  verdict  was  found  for  the 
defendants,  whereupon  the  plaintiff  excepted. 


Whitman,  for  the  plaintiff,  contended  that  the  promise  of  the 
defendants  was  absolute,  without  condition  precedent  or  subse- 
quent: Campbell  v.  Jones,  6  T.  B.  570;  Martindaie  v.  IH^ier,  1 
Wils.  88;  Nicholaa  v.  Bainbred,  Hob.  88;  Beany  v.  Turner,  1 
Lev.  293. 

Longfellow  and  CuUer,  contra,  contended  that  defendants' 
promise  was  conditional,  and  that  the  plaintiff  had  not  per- 
formed the  condition  upon  which  the  promise  depended:  Woi^ 
dey  V.  Wood,  6  T.  B.  720;  Thorpe  v.  Thorpe,  1  Salk.  171. 
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Bj  Goorty  Pabkbb,  J. :  Wbather  the  verdict  in  this  oaee  is 
light,  depends  upon  ibe  conetmcfcion  al  the  writihg  upon  w faiok 
the  aeiion  is  brought,  whieh,  bj  the  plaintiff,  is  considered  to 
he  endenoe  of  mutirnl  and  independent  promises,  and  hj  the 
dekadanis,  to  contain  evidence  of  a  promise  on  their  part,  de- 
pendent onl7  xxpon  a  dne  performance  of  the  promise  of  the 
pUatiff  to  them.  The  facta  in  evidence  so  clearly  show  &  want 
of  jnstiee  in  the  plaintiff's  demand,  that  his  counsel  has  been 
noeeeoirily  diiren  to  some  technical  rules  for  the  support  of  the 
action.  Johnem  refused  to  let  the  defendants  have  what  they 
had  pcomised  to  pay  him  for,  and  yet  insists  upon  the  pxice^ 
Bok  it  is  contended,  and  it  is  expected  to  support  the  action 
upon  Una  grDimd»  that  where  th«re  are  two  promises,  one  ap- 
pearing to  be  in  coosidenition  of  the  other,  each  party  may  en- 
f<H«e  lua  promise  against  the  other,  whether  his  own  promise 
hes  been  perfouned  or  not;  and  authorities  have  been  cited  in 
mpport  of  this  jxmtion,  which  go  far  to  maintain  it.  The 
position,  aa  laid  down  in  the  authorities,  occurs  padnoipally  on 
queetiona  relating  to  covenants;  bat  doubtless  the  same  prin- 
ciples will  api^y  to  the  construction  of  promises.  It  is,  that  in 
covenants  which  are  independent,  either  party  may  enf  orae  his 
lemedy  for  a  breach,  whether  his  own  covenant  be  performed 
or  not;  bat  that,  in  covenants  which  are  depend^it,  an  aver- 
laent  of  perlormance,  on  the  part  of  the  plaintiff,  is  necessary 
in  a  declaration  for  a  breach  by  his  covenantor.  This  principle 
is  diluted  nowhere;  but,  in  the  construction  of  covenants^ 
there  has  been  considerable  difficulty  heretofore  in  ascertaining- 
whether  thej  were  dependent  or  independent.  In  the  case  of 
Thorpe  V.  Thorpe,  cited  at  the  bar,  from  Salheld,  it  is  declared 
bj  Lord  Holt,  that  ''  where  a  certain  day  of  payment  is  ap- 
pointed, and  is  to  happen  subsequent  to  the  performance  of 
the  thing  to  be  done  by  the  contract,  performance  is  a  condition 
ptecedent,  and  must  be  averred  in  an  action  for  the  money." 
This  doctrine  is  reasonable;  for  it  seems  to  be  unjust  that  a 
man,  who  has  bargained  for  a  thing,  shall  be  obliged  to  pay  for 
it,  vdien  he  may  never  get  the  thing  he  pays  for.  "  Every  man's 
haigaiQ/'  says  Lord  Holt,  '*  ought  to  be  performed  as  he  in^ 
tended  it^  When  he  relies  upon  his  remedy,  it  is  but  just  he 
ehoold  be  left  to  it  according  to  lus  agreement;  but.  on  the  con- 
tiary,  thero  is  no  reason  a  man  should  be  forced  to  trust,  where 
he  never  meant  it;  and  therefore,  if  two  men  should  agree, 
one  that  the  other  should  have  his  horse,  the  other  that  be  will 
pay  ten  pounds  for  ^^^^  no  action  lies  for  the  inoney  till  the 
hoite  be  delivered." 
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Upon  the  principles  of  this  case,  there  is  no  diffioultj  in  de- 
ciding the  nature  of  the  promises  now  in  question.  The  monej 
stipulated  by  the  defendants  was  to  be  paid  on  a  day  certain, 
and  the  thing  to  be  done  by  the  plaintiff  was  intended  to  hayo 
been  done  before  that  day  arrived.  The  substance  and  effect 
of  the  plaintiff's  engagement  is,  that  he  will  assign  over  his  de- 
mand, whether  existing  inaction,  judgment  or  execution,  to  the 
defendants.  The  action  was  pending  at  the  time  of  the  promise, 
and  the  judgment  and  execution  were  obtained  several  months 
before  the  day  of  payment  stipulated  by  the  defendants.  Now, 
it  could  surely  neyer  have  been  contemplated  by  the  parties  to 
this  contract,  that,  if  it  was  in  the  power  of  the  plaintiff  to  per- 
form his  promise  before  the  day  arrived  for  the  payment  of  the 
sum  for  which  the  promise  was  the  consideration,  he  might  neg- 
lect to  do  what  he  had  engaged,  and  yet  exact  a  performance 
of  the  other  party;  and  this  after  a  refusal  of  performance  on 
his  part,  and  after  he  had,  by  his>  own  negligence,  rendered 
himself  unable,  at  any  future  time,  to  perform  his  promise. 
There  have  been,  however,  many  cases  decided,  which  establish 
Tery  strict  principles  in  the  construction  of  covenants,  and, 
perhaps,  may  be  considered  as  applying  to  promises.  In  one 
case,  of  modem  date,  it  was  decided  that,  if  a  man  covenants 
to  work  upon  a  house,  and  the  owner  covenants  to  pay  him  by 
installments,  and  that  the  last  installment  shall  be  paid  when 
the  house  is  finished,  the  workman  may  recover  the  last  install- 
ment, whether  the  house  shall  be  finished  or  not:  Tsrry  v. 
Duntze,  2  H.  Bl.  889.  This  seems  to  be  turning  a  man's  contract 
into  something  totally  different  from  his  words  and  intentions 
in  the  contract;  and  yet,  in  the  same  book,  it  is  said  that  the 
intent  of  the  parties  is  to  govern  in  the  construction  of  the  cove- 
nants. The  principal  reason  given  for  this  decision  is,  that 
some  of  the  installments  were  to  be  paid  before  the  house  was 
finished.  But,  because  a  man  had  engaged  to  pay  one  a  certain 
sum  of  money  before  his  house  was  finished,  therefore  he  should 
be  held  to  pay  another  sum,  which  he  had  not  engaged  to  pay 
until  bis  house  should  be  finished,  seems  to  be  very  question* 
able  as  a  logical,  whatever  it  may  be  as  a  legal,  conclusion. 

The  cases  of  Ooodisson  v.  Nunn,  4  T.  R.  761;  Campbell  v.  Jones, 
cited  in  the  argument,  Olazebrook  v.  Woodrow,  8  T.  B.  866;  and 
Heard  v.  Wadham,  1  East,  619,  all  show  a  disposition  on  the 
part  of  the  judges,  to  break  through  the  bonds  which  some  old 
cases  had  imposed  upon  them,  and  to  adopt  what  Lord  Kenyon, 
in  one  of  the  cases,  calls  the  common  sense  doctrine, — ^that  the 


May,  1313. 1  Johnson  v.  Beed.  39 

trae  intezit  ci  iLe  parties,  as  apparent  in  the  instrument,  should 
letermine  whether  coyenants  or  promises  are  independent  or 
tooditional,  instead  of  any  technical  rules,  of  which  the  parties 
jrere  totally  ignorant,  and  the  application  of  which  would,  in 
ttOBt  cases,  utterly  defeat  their  intention.  Now,  in  the  case  at 
bar,  the  defendants  promise  the  plaintiff  that  they  will  pay  the 
sounmty  which  he  shall  recover  of  Uillet,  by  a  certain  day,  put- 
ting the  day  off  so  far  as  to  leave  no  doubt  that  judgment  would 
be  preTiously  recovered;  and,  in  the  same  instrument,  the 
plaintiff  promises  the  defendants  to  let  them  have  all  the  ad- 
vantage of  the  demands  that  he  is  by  law  entitled  to.  What  is 
the  meaning  of  this,  but  that  the  defendants  are  to  have  an  as- 
ognmentof  the  judgment  and  execution,  if  necessary,  as  soon 
as  obtained?  Suppose  the  question  had  been  put,  at  the  time, 
bj  the  defendants  to  the  plaintiff:  What  if  you,  when  you  ob- 
tain jour  judgment,  refuse  to  let  us  have  the  execution,  until 
the  benefit  of  the  attachment  shall  be  lost?  Would  not  the 
plaintiff's  answer  have  been.  Why,  then,  you  will  not  be  obliged 
to  pay  the  consideration?  This  contract,  then,  if  it  is  construed 
according  to  the  true  intent  and  meaning  of  it,  as  entertained 
bj  the  parties,  must  be  considered  as  containing  promises  by 
both  parties,  dependent  upon  each  other;  and  it  would  be  idle 
to  pennit  the  plaintiff  to  recover  in  this  action,  when,  at  the 
time  of  the  commencement  of  his  suit,  he  had  not  only  refused 
to  perf onn  his  part  of  the  engagement,  but  had  disabled  himself 
from  performing  it,  by  holding  his  execution  against  MiUett 
until  the  attachment  was  lost,  and  so  the  judgment  had  prob- 
ably become  of  no  value.  This  decision  is  not  opposed  to  the 
moBt  approved  of  the  old  cases,  and  is  conformable  to  the  more 
Kberal  doctrine,  maintained  of  late,  relative  to  the  construction 
of  oontiactB.  In  the  case  of  Thorpe  v.  Thorpe,  it  is  stated  that, 
"in  executory  contracts,  if  the  agreement  be  that  one  shall  do 
«n  act,  and  for  the  doing  thereof  the  other  shall  pay,  the  doiug 
of  the  act  is  a  condition  precedent  to  the  payment,  and  the  party 
who  is  to  pay  shall  not  be  compelled  to  part  with  his  money 
until  the  thing  be  performed  for  which  he  is  to  pay."  It  is  true 
that,  in  the  promise  declared  on  in  the  case  under  consideration, 
&  certain  day  is  appointed  for  the  payment;  and  that  the  thing 
to  be  done  by  the  plaintiff  might,  by  possibility,  not  have  been 
in  his  power  to  perform  before  the  day  of  payment;  it  might 
have  happened  that  the  plaintiff's  judgment  would  not  have  been 
neovered  until  after  the  day  of  payment  had  arrived.  But  it 
did,  in  fact,  take  place  before,  and  it  was  contemplated  by  the 
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purties  that  it  would,  and  that  seemed  to  be  the  basis  of  the  de* 
fendant's  promise;  and  the  plaintijBF  might,  and  ought  to,  have 
delivered  the  execution,  or  tendered  it  without  conditions,  to 
entitle  himself  to  this  action. 

There  is  a  further  ground  upon  which  we  axe  clear  that  th^ 
plaintifiGs  ought  not  to  have  a  verdict  in  the  present  action.  All 
executory  contracts  may  be  rescinded  by  the  parties  to  them, 
they  continuing  interested  until  the  agreement  to  rescind  be 
made.  Now,  this  case  shows  acts  and  declarations  by  both  par- 
ties, from  which  it  was  competent  for  the  jury  to  decide  that 
there  was  a  mutual  agreement  to  put  an  end  to  the  contract; 
and  those  facts  were  submitted  to  the  jury  upon  this  very  point 

The  plaintiff,  having  obtained  an  execution  against  Millett, 
instead  of  passing  it  over  to  the  defendants,  according  to  hi» 
agreement,  kept  it  in  his  own  hands,  endeavoring  to  use  it  for 
his  own  purposes  by  ofiisetting  it  against  an  execution  which 
Millett  had  against  him.  tn  so  doing,  he  had  voluntarily  broken 
his  contract;  and  this  being  assented  to  by  the  defendants,  in 
resisting  the  payment  of  the  money  when  it  became  due  accord- 
ing to  the  terms  of  the  contract,  and  on  the  very  ground  thai 
the  consideration  had  failed,  it  would  be  idle  to  suffer  the  plaint- 
iff now  to  recover,  when  the  very  recovery  would  give  the  de- 
fendants a  right  of  action  against  the  plaintiff  for  the  same  sum 
which  should  be  recovered  against  them.  In  every  view,  there- 
fore, we  think  the  verdict  right,  and  that  a  new  trial  ought  not 
to  be  granted. 

Judgment  according  to  the  verdict. 


Manlt  V.  United  Marine  and  Fieb  Ins.  Go. 

[9MAML85.] 

rifBTffCKiffaifT  or  Bnoc— An  insazanca  was  made  on  a  yenel  for  one  year^ 
''oommencing  the  riak  at  R,  on  a  day  certain  at  noon,"  and  it  happened 
the  venel  had  left  the  port  of  B.  on  the  day  preceding,  but  was  in  good 
■afety  at  sea  on  the  day  fuced,  and  was  afterwards  lost  within  the  year. 
The  nnderwritera  were  held,  nevertheleas,  liable. 


AonoH  upon  a  policy  of  insurance  dated  January  24»  1811,  on 
the  schooner  Jason,  "  to,  at  aod  from  one  or  more  ports  on  the 
globe  for  one  year,  commencing  the  risk  at  Barbadoes  on  th^ 
seventh  day  of  December,  1810,  at  twelve  o'clock  at  noon  of 
said  day,"  etc.    The  facts  appear  from  the  opinion. 
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Mdlen  and  Ibdd,  for  the  plaintiff. 

WhilmMi,  for  the  defendants. 

Bj  Court,  Skwaix,  J. :  In  thie  action  a  losa  is  ayexTad  and 
prored,  for  wiiich  the  defendants  are  liable,  it,  under  the  cir- 
cnmstanoea  of  the  case,  the  policy  had  attached.  The  insurance 
irae,  by  the  terms  of  the  policy,  to  commence  at  Barbadoes  on 
theaoventh  day  of  December,  at  noon.  According  to  the  statement 
of  facts  agreed  by  the  parties,  the  vessel  had  sailed  from  Bar- 
badoes on  the  sixth,  and  on  the  aeyenth  was  in  good  safety  near 
the  Island  of  St.  Vincent,  on  her  voyage  to  Carthagena,  and  on 
tbe  deventh  suffesed  shipwreck  on  the  Island  of  Ayes,  and  was 
lost 

The  defendants  resist  the  demand  for  this  loss,  upon  the 
gxoond  that  the  policy  neyer  attached,  the  yessel  having  left  Bar« 
badoes  before  the  seventh,  and  not  being,  at  the  hour  appointed 
for  the  commencement  of  the  insurance,  at  the  place  where  the 
risk  is  by  the  policy  said  to  haye  commenced.  At  the  time  the 
policy  bears  date,  neither  party  knew  on  what  day  the  yessel 
bad  sailed  from  Barbadoes,  But  a  newspaper,  produced  by  the 
preBident  of  the  insurance  company,  contained  intelligence  of  her 
baving  sailed  on  the  eighth  of  December,  and  the  plaintiff  had 
aktter  from  his  master  dated  the  fifth,  informing  him  that  she 
tbea  lay  ai  Barbadoes,  bound  to  Garthagena;  and  by  this  intel- 
ligence the  time  and  place  of  commencing  the  risk,  as  stated  in 
the  policy,  were  determined;  not,  howeyer,  with  any  distinct 
new  to  the  place,  but  merely  regarding  the  time;  the  insured 
qpHwning  an  unwillingness  to  include  in  the  policy  any  time, 
doing  which  the  safely  of  his  vessel  was  ascertained. 

The  doctrine  that  the  risk  undertaken  in  a  policy  of  insurance 
is  to  be  described  with  suitable  and  conyenient  certainty,  and 
that  the  insurers  are  not  liable  for  a  loss  incurred  in  any  voyage 
or  risk^  materiaUy  different  from  the  risk  described,  will  not 
be  disputed.  Where  the  insurance  is  upon  a  particular  yoyage 
or  voyiiges,  there  is,  generally  speaking,  no  reference  to  any 
time  when  the  risk  is  to  commence,  or  is  expected  to  terminate. 
The  iarmini  at  the  risk  are  the  place  from  and  the  place  or  places 
to  which  the  yessel  is  bound.  These  are  to  be  expressed  in  the 
policy;  and  if  left  in  uncertainty  by  any  omission  or  blank,  and 
vhen  either  pvoves  to  hove  been  mistakenly,  or  untruly,  or  deceit- 
fully staled,  the  insorance  fails,  the  policy  is  void.  When  ths 
insurance  is  for  a  term  of  time,  the  termini  of  tbe  risk  are  the 
day  and  hour  when  the  insurance  commences,  and  when  it  ter* 


42  Manlt  v.  United  Ins.  Co.  [Mass. 

minates,  which  last  may  be  expressed  bj  the  term  of  its  continu- 
ance; and  to  state  the  place  where  the  risk  shall  be  understood 
to  have  commenced,  or  where  the  vessel  shall  be  when  it  ter- 
minates, is  unusual,  and,  considering  the  uncertainty  incident 
to  the  subject,  would  be  inconvenient,  and  render  the  existence 
of  the  contract  uncertain,  if  the  parties  were  thereby  authorized 
to  insist  upon  an  exact  coincidence  of  time  and  place.  In  the 
most  common  cases,  such  a  coincidence,  in  either  form  of  insur- 
ance, is  immaterial,  and  of  no  importance  in  estimating  the  rifk 
insured,  especially  where  the  provision  includes  a  period  of 
time,  and  every  place,  without  exception. 

There  are  cases  of  insurance,  where  partial  stipulations,  to 
exclude  from  the  risk  certain  times  and  places,  have  been  found 
necessary;  as,  in  assurances  of  vessels  at  and  from  the  West 
Indies,  a  warranty  or  condition  is  inserted,  that  the  vessel  shall 
sail  from  the  port  or  island  where  the  risk  commences,  by  a 
certain  day,  which  is  expressed  for  the  purpose  of  excluding  the 
hurricane  months,  a  season  of  extraordinary  hazard  in  the  West 
Indies.  And  there  is  no  doubt  but  a  failure  in  a  stipulation  of 
that  kind  puts  an  end  to  the  contract,  however  immaterial  to 
the  risk  the  circumstance  provided  against  may  prove  to  have 
been,  or  however  accidental  or  unavoidable  the  failure.  The 
question,  therefore,  in  the  case  at  bar,  is  whether  the  provision 
in  this  policy,  for  commencing  the  risk  at  Barbadoes  on  the 
seventh  of  December,  is  to  be  understood  as  a  warranty  or  con- 
dition that  the  risk  shall  commence  there,  to  the  efifect  of  ex- 
cluding every  other  place  where  the  vessel  might  happen  to  be 
on  that  day.  If  that  is  the  construction  which  must  be  given  to 
this  contract,  then  the  insurance  never  commenced.  The  in- 
surance in  the  case  at  bar  being  for  a  term  of  time,  the  risk  is 
described  with  sufficient  certainty.  The  moment  of  time  when, 
to  the  amount  insured,  the  risk  belonged  to  the  insurers,  and 
the  term  for  the  continuance  or  duration  of  their  undertakings, 
are  precisely  stated.  As  the  insurance  has  effect,  without  any 
regard  to  place,  in  every  part  of  the  globe,  for  that  term  of  time, 
there  is  no  statement  of  any  particular  voyage  or  voyages,  and 
the  parties  had  no  regard  to  any.  What  is  said  of  the  continu- 
ance during  the  voyage,  and  of  the  termination  of  the  risk  by 
an  arrival  and  mooring  twenty-four  hours  in  safety,  is  plainly 
inconsistent  with  the  general  intent  of  the  parties  to  this  con- 
tract. If  a  question  had  arisen  on  this  policy  respecting  the 
termination  of  the  risk,  it  would  have  been  impracticable,  I 
think,  to  give  any  meaning  or  effect  to  those  words;  for  their 
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operation  must  be^  either  to  curtail  the  year  to  the  last  arriTal 
of  the  vessel  at  some  port  where  she  had  moored  twenty-four 
boon  in  safety  within  the  year,  or  to  extend  the  term  of  the  in- 
sonnce  to  the  next  subsequent  arrival  after  the  year  had  ex- 
pired. Either  construction  would  be  contradictory  to  the  other 
pioTisions  of  this  contract;  and  to  give  effect  to  the  general  in- 
tent of  the  parties,  this  inconsistent  particular  intent,  if  the 
words  had  any  meaning,  must  be  rejected.  The  introduction 
of  this  absurdity  probably  arose  from  an  unskillful  use  of  a 
printed  blank  policy,  adopted  to  an  insurance  for  a  particular 
Tojage,  and  unsuitable  to  the  mode  of  insurance  intended  and 
expressed  by  these  parties.  The  same  unskillfulness  led  to  the 
insertion  of  the  words  upon  which  this  controversy  has  arisen. 
When  a  particular  voyage  is  insured  upon  a  vessel,  the  place 
from  and  the  place  to  which  the  vessel  is  bound,  are  the  termini 
of  the  risk  insured;  but  sometimes  the  insurance  is  made  to  com- 
mence at  the  place  of  lading,  and  usually  the  continuance  is 
restricted  to  a  certain  time  after  the  arrival  of  the  vessel  at  the 
place  of  discharge.  Where  a  circumstance  in  the  description  of 
the  property  or  risk  insured  is  in  its  nature  wholly  immaterial, 
the  failure  of  it  never  operates  to  defeat  the  contract:  Park,  c. 
2;  Skin.  243.  Its  operation  may  be  extended  or  defined  by 
pUces  and  circumstances  not  otherwise  essential. 

The  case  may  be  supposed  of  an  insurance  from  the  port 
▼here  the  voyage  commenced,  and  at  and  from  an  intermediate 
port,  where  the  vessel  is  at  liberty  to  touch,  stay,  and  trade,  and 
thence  to  her  port  of  discharge.  If,  under  such  an  insurance, 
the  intermediate  port  should  be  omitted  in  the  course  of  that 
Tojage,  and  the  vessel  should  sail  by  it  to  her  ultimate  port  of 
destination  vdthout  stopping,  it  never  would  be  insisted  on  that 
the  voyage  insured  had  not  been  piursued,  and  because  the  ves- 
sel had  never  been,  in  fact,  insured  at  the  intermediate  port, 
that  therefore  there  was  no  insurance  after  the  arrival  and  pass- 
ing by  it.  Or,  to  suppose  another  case,  nearer  in  one  respect  to 
the  present,  that  an  insurance  commences,  or  the  risk  undertaken 
hj  the  inaorers  begins,  at  and  from  an  intermediate  port,  in  a 
voyage  understood  to  have  commenced  at  some  other  port;  and 
in  the  course  of  it  the  vessel  should  arrive  off  or  at  the  port 
vhere  the  risk  is  described  to  commence,  but  proceeds  without 
stopping;  would  the  policy  be  defeated,  because  a  part  of  the 
risk  and  undertaking  by  the  insurers  had  never  been  incurred  f 
So,  I  apprehend,  in  the  case  at  bar,  the  particular  intent  of  in- 
nring  at  Barbadoes,  or  of  commencing  this  insurance  there,  is 
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not  exdasiye  of  any  other  place;  and  the  commencement  of  the 
riak  is  determined  by  the  day  and  hour  expressed  in  conformity  \ 
to  the  general  interest  of  the  parties,  which  has  no  reference 
to  the  place  where  the  vessel  was  when  the  riak  commenced; 
nor  in  the  nature  of  the  contract  was  that  droumstance  at  all 
materiaL  When  descriptive  words  include  an  immaterial  cir- 
cumstance, this  is  not  to  be  understood,  or  construed,  as  a  stip* 
ulation,  or  warranty,  or  condition,  rendering  the  whole  contraok 
dependent  on  thart  circumstance.  Where  such  stipulation  is 
expressed,  it  must  have  its  effect;  but  it  is  not  to  be  taken  bj 
implication  or  construction  against  the  general  import  of  the 
contract  to  be  enforced.  I  have  found  no  judicial  decision  of 
any  common  law  court  which  I  can  cite  as  an  authority  for  the 
decision  of  this  cause,  otherwise  than  in  support  of  the  general 
principles  of  construction,  to  which  I  have  endeavored  to  ad* 
here.  I  find  in  the  works  of  a  foreign  jurist,  the  learned  Byn- 
kershoek,  one  case  stated,  and  a  decision  upon  it,  with  his  opin* 
ion  on  the  question,  which  has  some  analogy  with  the  case  at 
bar:  Bynk.  427;  Quaeat.  jur.  priv.,  Ub.  4,  c.  1. 

In  illustrating  the  rule  everywhere  applied  to  contracts  of  in* 
surance — that  the  policy  is  void  if  there  be  not  inserted  in  it 
the  names  of  the  places,  from  and  to  which  the  vessel  is  bound, 
as  descriptive  of  the  voyage  insured,  to  the  end  that  the  com* 
mencement  and  duration  of  the  risk  may  be  precisely  known- 
he  states  this  case  to  have  been  decided  by  the  Belgio  council. 
The  assured,  in  a  policy  made  at  Amsterdam,  upon  a  vessel 
bound  from  Bilboa  to  Hamburg,  had  it  inserted  in  the  policy, 
"  the  insurance  to  commence  from  the  island  of  St.  Martin's, 
the  assured  having  information  that  the  vessel  stopped  there." 
The  vessel,  having  a  favorable  wind,  sailed  by  the  island,  and 
made  no  stop  there,  but  afterwards  was  lost  at  Dunkirk.  The 
insurers  in  this  case  were  adjudged  liable  for  the  riak  and  loss, 
and  Bynkershoek  approves  the  decision.  But  he  also  mentioni 
that  the  same  court  made  a  contrary  decision  in  a  similar  case, 
soon  afterwards  brought  before  them;  requiring  then  a  strict 
adherence  to  the  words  of  the  policy,  and  the  stopping  of  the 
vessel  at  the  place  where  the  insurance  was  to  commence,  as  a 
condition,  the  failure  of  which  prevented  the  commencement  of 
the  insurance. 

This  last  decision,  Bynkershoek  reprobates  in  very  strong 
terms.  The  addition  of  the  assured's  having  intelligence  that 
the  vessel  stopped  at  St.  Martin's  was  inserted,  he  says,  for  no 
other  cause  than  as  it  respected  the  termini  of  the  risk,  from 
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what  place  it  belonged  to  the  inenrer;  for,  as  to  the  vessel'B 
stopping  there  or  not,  of  what  importance  was  it?  And  tiiere- 
fore  he  adds,  he  ehoold  be  of  a  different  opinion,  if  the  loss 
might  be  attributed  to  the  f  ailore  of  that  droumstanoe ;  as  in  the 
ease  of  a  local  restriction,  and  a  duty  to  be  paid  at  the  place 
where  the  Teasel  was  to  have  stopped,  and  a  forfeiture  in  con- 
sequence of  her  sailing  bj  without  stopping. 

In  the  case  at  bar,  judgment  is  to  be  rendered  for  the  plainly 
iff,  and  therefore,  in  pursuance  of  tiie  agreement  of  the  parties, 
the  defendants  must  be  called. 

Defendants  defaulted. 


LUDDEN   V.  LbAVITT. 

Bkht  to  Haibtaih  TEorrsL — ^A  sheriff  fasTiag  attftohed  penontl  ohattdi, 
a  penoQ  to  wjiom  he  deliven  them  for  safe  keeping,  it  merely  hui  servant, 
having  no  legal  interest  in  the  chattels,  and  cannot  therefore  maintain 
trorer  for  them. 

TioTiB  for  a  yoke  of  oxen  and  a  horse.  The  property  in  ques- 
tion was  originally  the  property  of  the  defendant  and  had  been 
attached  by  a  sheriff  at  the  suit  of  one  Blossom,  and  delivered 
by  the  sheriff  to  the  plaintiff  for  safe  keeping.  The  transaction 
occurred  in  the  highway,  near  defendant's  house,  where  the 
plaintiff  left  the  cattle,  and  they  continued  in  the  defendant's 
possession,  with  the  plaintiff's  knowledge,  for  several  months, 
vhen  defendant  sold  them.  Upon  the  issuance  of  an  execution 
on  the  judgment  recovered  by  Blossom,  the  sheriff  demanded 
the  catUe  of  Ludden,  who,  not  being  able  to  deliver  them,  paid 
the  amount  of  the  judgment,  and  then  brought  this  action. 

Oreerdeqf,  for  the  plaintiff. 
/Xzfia,  conirti. 

By  Court:  It  is  unnecessary  to  go  into  an  inquiry  whether 
the  juggling  between  the  plaintiff  and  defendant  in  the  present 
setion  gave  any  equitable  claims  to  one  against  the  other;  sinoe 
there  is  a  general  principle,  which  will  decide  this  action  and 
all  others  similar  to  it,  of  which  there  are  many  in  various  parts 
of  the  commonwealth. 

it  appears,  from  the  agreement  of  the  parties,  that  the  only 
tight  acquired  by  the  plaintiff  over  the  property  in  contest  was 
hj  deliveiy  of  it  by  the  deputy  sheriff  to  him  for  safe  keeping. 
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This  did  not  constitute  him  a  bailiff  of  the  properly,  bat  a  mere 
servant  of  the  sheriff,  without  any  legal  interest  in  the  cattle. 
The  sheriff  should  have  brought  the  action,  as  the  special  prop- 
erty unquestionably  remained  in  him,  notwithstanding  the  de- 
livery to  the  plaintiff.  The  general  property  was  in  the  defend- 
ant. The  plaintiff,  therefore,  having  neither  the  general  nor 
special  property,  cannot  maintain  trover.  Whether  the  circom- 
stances  and  facts  agreed  do  not  give  him  a  right  to  satisfactiaa 
in  some  other  form  of  action,  needs  not  now  be  determined. 
Plaintiff  nonsuited. 


The  doctrine  of  this  caae  it  denied  in  Poole  t.  SymamU,  1 N.  H.  289;  TkaifBt 
V,  Hutehinaon^  13  Vt  606.  The  general  snbjeot  of  a  ri^t  to  mMntain  tnyvw, 
and  the  doctrine  of  theae  caaea  ia  oonaidered  in  a  note  to  Hot/Oer  v.  SkmB^  I 
Am.  Deo.  683. 


Allen  v.  Holdbn. 

(9  Mam.  188.] 

AaaiomiiHT  ov  Judombnt  to  Shxrifp. — It  ia  not »  good  defenae  to  aa  aetios 
on  a  judgment  by  the  aheriff  in  the  name  of  the  original  pUunti£^  that  the 
aheriff  had  been  aned  for  neglecting  to  aenre  an  execution  iiaaed  thereon 
and  had  paid  the  amonnt  of  the  judgment;  auch  payment  being  by  way 
of  damagea  for  the  neglect,  and  not  in  diachaige  of  the  judgment. 

AonoN  of  debt  in  which  the  plaintiff  declared  upon  a  judgmetnt 
recovered  against  the  defendant.  Plea,  nil  debet,  with  leave  to 
give  special  matter  in  eyidence.  The  defendant  gave  in  eii* 
dence  a  return  by  one  Wyman,  a  deputy  sheriff,  of  no  goods^ 
upon  an  execution  issued  upon  the  judgment,  and  also  read  an 
attested  copy  of  a  writ  sued  by  Allen  against  Bridge,  the  sheriff, 
for  the  failure  of  his  deputy  to  make  proper  levy  of  the  execu* 
tion.  It  was  also  admitted  that  during  the  pendency  of  the 
action  against  Bridge,  Wyman  made  an  adjustment  with  Allen, 
giving  him  a  note  for  the  amount  of  the  judgment,  in  consider- 
ation of  which  Allen  dismissed  his  action  against  the  sheriff  and 
assigned  to  Wyman  all  his  interest  in  the  judgment  against 
Holden,  together  with  authority  to  Wyman  to  prosecute  an 
tion  thereon  in  his,  Allen's,  name;  whereupon  this  suit 
brought.  It  further  appeared  in  evidence,  that  while  the  execa* 
tion  was  in  force  Holden  had  given  one  hundred  dollars  to  one 
Thompson,  who  was  also  indebted  to  Holden  in  that  sum,  which 
with  the  hundred  dollars  was  equal  to  the  amount  of  the  ]udg>- 
ment;  and  that  Wyman,  at  Thompson's  promising  to  dischargva 
the  judgment,  neglected  to  serve  the  execution. 
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A  Tordict  was  taken  for  the  defendant  subject  to  the  opinion  of 
the  court  whether  the  action  could  be  maintained. 

MeUen^  for  the  plaintiff,  contended  that  the  action  being  for 
the  benefit  of  Wyman,  hia  interest  was  one  which  courts  of  law 
would  notice  and  protect:  Wynoh  t.  Keely^  1  T.  B.  619;  Masier 
y.  Miner,  4  T.  B.  341. 

WUde  and  Orr,  conira.  Wyman  bj  his  negligence  became 
liaUe  to  pay  the  amount  of  the  judgment,  and  by  reason  of  such 
liability  he  did  pay  the  judgment,  which  then  became  vacated. 
He  had  become  the  principal  debtor  to  the  judgment-creditor, 
and  was  in  no  better  position  than  a  surety,  who  can  not,  in  that 
character,  maintain  an  action  upon  a  bond  which  he  has  dis*- 
charged:  Com.  Dig.  Chancery  4,  D.  6.  Allen  having  received 
satisfaction  for  his  debt,  had  no  further  demand;  he  could  not 
then  assign  to  another  what  he  did  not  .himself  possess:  Bex  v. 
Sheriff  of  MiddJLe9ex,  1  H.  BL  543. 

By  Ck>art,  Pabxsb,  J. :  The  question  in  this  case  is  whether 
the  fiacts  reported  by  the  judge  who  sat  in  the  trial  of  the  action^ 
were  legal  and  sufiBcient  evidence  to  maintain  the  issue  on  the 
part  of  the  defendant,  viz.,  that  he  owes  nothing,  or,  in  othei 
words,  whether  they  prove  payment  and  satisfaction  of  the  judg- 
ment As  it  respects  the  defendant,  he  has  paid  nothing,  and 
although  the  plaintiff  has  received  a  sum  equal  to  the  amount 
of  his  judgment,  we  do  not  see  how  the  defendant  can  avail 
himself  of  that  sum  to  discharge  him  from  his  liability  on  the 
judgment.  The  suit  against  the  sheriff  was  not  for  the  debt, 
hut  for  damages  for  his  non-performance  of  his  duty;  and  only 
nominal  damages  might  have  been  recovered,  had  it  appeared 
that  nothing  had  been  lost  by  the  negligence  of  the  ofiScer.  Had 
that  soit,  therefore,  proceeded  to  judgment  and  execution,  it 
would  have  been  no  legal  discharge  of  the  original  debtor  from 
the  judgment  recovered  against  him.  It  is  true  that  the  plaint- 
iff may  receive  his  debt  twice,  if  he  should  recover  against  the 
sheriff  the  full  amount  of  his  judgment;  but  the  debtor  pays 
but  once,  so  that  he  is  not  injured.  Whether  an  officer,  having 
been  sued  for  his  negligent  doings  on  an  execution,  and  having 
paid  the  amount  of  the  debt  in  damages,  may  not  maintain  an 
equitable  action  against  the  creditor,  provided  he  afterwards 
obtains  his  money  from  the  debtor,  is  a  question  between  the 
creditor  and  the  officer,  not  necessary  to  be  settled  here.  No 
authority  has  been  cited,  and  I  believe  none  can  be  found,  to 
show  tiiat  the  recovery  of  damages  against  a  delinquent  officer. 
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bj  the  creditor,  operates  a  discharge  of  a  judgment  against  the 
debtor.  It  is  very  dear,  however,  that  an  officer,  under  such 
circumstances,  could  not  maintain  an  action  against  the  debtor, 
for  he  would  be  obliged  to  found  his  claim  upon  his  own  failure 
of  duty. 

It  is  stated,  in  this  case,  that  this  suit  is  brought  for  the  ben- 
efit of  the  officer,  the  debt  having  been  assigned  to  him  on  his 
compromise  of  the  suit  brought  against  his  principal  bj  the 
creditor.  Such  an  assignment  may  be  perfectly  equitable  be- 
tween the  officer  and  the  creditor.  Many  cases  exist  where  a 
eheriff  or  his  deputy  becomes  liable  through  misfortune  or  aeei- 
dent,  rather  than  from  willful  neglect  of  duty;  and  in  such  eases 
there  seems  to  be  no  good  reason  why  the  creditor,  who  receives 
prompt  satisfaction  from  the  officer,  should  not  aid  him  in  ob- 
taining an  indemnity  from  the  debtor,  who  can  have  no  cause 
of  complaint,  since  he  can  in  no  event  be  made  to  pay  more 
than  his  debt.  Indeed,  the  knowledge  that  the  suit  is  brought 
for  the  purpose  of  restoring  to  the  officer  what  he  may  have  lost 
through  carelessness,  or,  as  it  often  happens,  from  hia  humaaify 
towards  the  debtor,  ought  not  to  prejudice  the  suit.  It  may  be 
the  means  of  restoring  all  the  parties  to  their  rights  without 
injustice  to  any  one  of  them.  Such  an  assignment  being  volun- 
tary, there  is  no  danger  of  protecting  fraudulent  or  criminal 
officers  from  the  just  effects  of  their  own  misconduct. 

There  are  some  facts  which  render  the  case  less  favorable  to 
the  officer,  if  he  were  the  party  whose  rights  we  could  reapeot 
in  law,  than  in  other  cases  which  may  exist.  It  is  stated  that 
the  debtor  paid  a  hundred  dollars  to  Thompson,  who  owed  him 
enough,  with  that  sum,  to  discharge  this  execution;  and  that  the 
officer  agreed  to  look  to  Thompson,  and  afterwards,  at  his  re- 
quest, omitted  to  serve  the  execution.  This,  however,  cannot 
come  into  consideration,  in  the  present  case,  between  tlie  judg- 
ment-creditor and  debtor.  It  is  a  matter  to  be  settled  between 
the  officer  and  the  debtor.  It  does  not,  however,  appear  that 
the  officer  had  acquired  any  legal  claim  upon  Thompson,  or  that 
he  could  ever,  in  any  way,  compel  Thompson  to  pay.  If  he 
could,  perhaps  the  payment  to  Thompson  might  be  considered 
as  made  to  the  use  of  the  officer,  and  so  ought  to  be  considered 
as  going  in  satisfaction  of  the  judgment.  The  defendant  has, 
however,  a  just  and  legal  claim  against  Thompson,  which  he 
might  at  any  time  have  enforced;  and  he  may  still  esdotoe  it»  if 
he  has  not  lost  his  remedy  by  negligenoe. 

The  effeet  of  Una  action,  therefore,  is  to  restore  all  thiags  to 
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their  proper  place.  The  debtor,  who  has  paid  nothing,  is  com- 
pelled to  satisfy  a  jndgment  long  since  obtained  against  him; 
the  officer  will  be  restored  to  the  money  he  has  paid  for  the 
debtor;  and  the  latter  may  recover  of  Thompson  the  money  paid 
to  him,  and  the  debt  he  owes  him.  There  is  no  legal  defense  to 
the  actbn,  and  no  eqaitable  principles  to  excite  a  regret  that 
the  plaintiff's  present  claim  can  be  enforced.  The  verdict  must 
therefore  be  set  aside,  and  a  new  trial  be  granted. 


Th«  jtkjmeat  by  the  sheriff  in  this  oase  was  in  the  nature  of  damages  for 
hi  negtect  and  not  in  discharge  of  the  judgment.  In  Norton  v.  Soule,  2  Me. 
348;  Mdlen,  G.  J.,  delivering  the  opinion  of  the  court,  says,  in  regard  to  the 
piindpsl  case:  '*The  court,  by  considering  the  sum  paid  as  damages,  and 
lookbg  to  the  object  of  Wyman  and  Allen  in  that  transaction,  decided  that 
for  the  purpose  of  maintaining  the  action  for  the  benefit  of  Wyman,  the  judg- 
mcDt  mig^t  be  thus  viewed  as  unsatisfied.  This  seems  to  be  a  fair  inference 
{rom  the  facts  in  that  case."  To  show  that  the  judgment  is  assignable  to  the 
tiieriC  this  case  is  cited  inCTteeverr,  Merrick,  2N.  H.  878;  StaU  Treasurer 
r.  Crott,  9  Vt^  294;  and  the  sheriff  may  use  the  name  of  the  original  plaintiff 
to  reoorer  the  amount  of  the  judgment:  Sobimon  t.  Sekljf,  6  Ga.  623.  To 
tha  point  that  the  debtor,  who  had  paid  nothing  on  the  judgment^  oould  not 
•Tail  hhnaslf  of  the  payment  by  the  sheriff^  this  case  is  referred  to  in  Oheeter 
T.  Fltrimm,  an.  H.  54K. 


Stinson  V.  Sumner. 

[eitAM.i4s.] 

&)*a  or  BowxB. — Where  a  wife  releases  her  claim  of  dower  by  Joining  her 
hnhmd  in  a  conveyance  and  the  purchaser  reoovers  bad:  the  pnr- 
rhtm  monoy  on  account  of  tiie  grantor's  defect  of  tiUe  to  the  land,  the 
wleese  of  the  wife  thereby  becomes  inoperatiTe,  and  does  not  bar  her 
ti^t  of  dower  after  her  husband's  decease. 

Acnoa  for  the  breach  of  coveAanta  in  a  deed.  The  oaee  is 
•Uted  in  the  opinion. 

UeUen  and  Coffin^  for  the  plaintiff. 

Lee  and  WUde,  for  the  defendant. 

By  Court,  Pabkeb,  J.  This  is  an  action  of  covenant 
broken,  npon  covenants  contained  in  a  deed  from  the  defendant 
to  John  Anderson,  dated  in  the  year  1801,  conveying  certain 
tenements  in  Wiscasset  to  the  said  Anderson,  his  heirs  and  as- 
ogns.  In  July,  1802,  John  Anderson  conveyed  the  same  teno- 
laents  to  Francis  Anderson,  his  heirs  and  assigns;  and,  in  1808, 
the  said  Fnmds  Anderson,  by  his  deed  of  bargain  and  sale, 
duly  executed,  acknowledged,  and  recorded,  conveyed  the  same 
tenements  to  Stinson,  the  present  plaintiff,  who  is,  therefore, 
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the  assignee  of  John  Anderson,  the  first  grantee,  and  is  entitled 
to  maintain  his  action  upon  the  covenants,  if  any  of  them  should 
be  broken.  The  breach  alleged  is,  that  the  tenements  conveyed 
were  not,  at  the  time  of  the  execution  of  Sumner's  deed  to  John 
Anderson,  free  of  all  incumbrances,  according  to  one  of  the 
covenants  in  said  deed;  inasmuch  as  Elizabeth  Parsons,  widow 
of  Timothy  Parsons,  of  said  Wiscasset,  had,  at  that  time,  a  right 
of  dower  in  the  tenements,  and  afterwards,  viz.,  in  1807,  which 
was  before  the  commencement  of  this  suit,  she  had  sued  out  her 
writ  of  dower,  and  by  judgment  of  court  had  had  her  dower 
assigned  and  set  off  to  her  in  the  premises.  There  are  several 
pleas  by  the  defendant,  and  issues  thereon,  the  substance  and 
amount  of  all  of  them  being,  that  the  said  Elizabeth  had  no 
lawful  right  of  dower  in  the  premises;  and  whether  the  evidence 
offered  and  admitted  at  the  trial  justified  the  verdict  in  favor  of 
the  plaintiff,  is  the  principal  question  referred  to  the  court. 

There  is  a  subsidiary  question  upon  one  of  the  issues,  in  which 
the  inquiry  was,  whether  the  present  defendant  had  due  notice 
of  Elizabeth  Parson's  action  of  dower,  so  that  he  was  bound  bj 
the  judgment  recovered  in  that  action.  But  as  this  question 
would  be  material  only  in  case  the  defendant  had  now  shown 
that  the  recovery  of  dower  was  wrong,  and  as  the  court  are  of 
opinion  that  he  has  not  shown  this  by  the  evidence  in  the  case, 
it  is  not  necessary  to  consider  whether  the  notice  to  him  pre- 
cluded him  from  showing  that  dower  ought  not  to  have  been 
recovered.  The  title  of  Sumner  to  the  tenements  described  in 
his  deed  is  under  the  levy  of  an  exdcution,  to  satisfy  a  judgment 
which  he  had  recovered  against  Timothy  Parsons  in  July,  1799; 
the  same  tenements  having  been  attached  on  the  original  writ 
in  that  suit  in  1796.  This  levy  did  not  operate  to  deprive  the 
wife  of  Parsons  of  her  right  of  dower;  and  it  would  be  proper 
for  appraisers,  in  such  cases,  in  their  estimates  of  the  value  of 
land,  etc.,  which  they  are  about  to  set  off  to  satisfy  executions, 
to  deduct  the  value  of  the  dower;  so  that,  if  the  land  should  not 
be  redeemed,  the  creditor  may  not  suffer  by  the  death  of  the 
debtor,  and  a  consequent  claim  of  dower  by  his  widow. 

The  defendant,  however,  has  attempted  to  prove  that  the  right 
of  Mrs.  Parsons  was  extinguished  before  her  action  for  dower, 
by  introducing  into  the  case  the  deed  of  Timothy  Parsons  to 
David  Hinkley,  made  in  1797,  of  several  parcels  of  land,  in- 
cluding that  which  is  the  subject  of  the  present  action,  in  which 
deed  Mrs.  Parsons  had  joined  in  the  usual  form,  for  the  purpose 
of  relinquishing  her  right  of  dower  in  all  the  premises  conveyed 
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bj  the  deed;  and  has  also  produced  a  deed  from  the  said  Hink- 
]ej  to  himself,  dated  in  September,  1807,  while  the  action  for 
dower  was  pending,  in  which  last  deed  the  said  Hinkley,  for 
4ie  consideration  of  ten  dollars,  grants,  conyeys,  releases,  and 
futdaims,  all  liis  right  in  the  tenements  to  the  said  Sumner, 
his  heirs  and  assigns,  forever.  If  the  title  to  the  land  described 
ia  this  deed  was,  at  the  time  of  its  execution,  in  Hinkley,  ac- 
ootding  to  the  terms  of  the  deed,  this  would  be  a  sufficient  de- 
fense to  the  present  action,  unless  the  defendant  was  bound  by 
the  notice  before  mentioned;  because  it  would  show  that  Mrs. 
Parsons  had  parted  with  her  right  of  dower,  in  a  manner  be- 
come legal  by  the  long-established  usage  of  this  commonwealth; 
and  the  right  acquired  by  Sumner,  under  this  deed,  would  have 
inored  to  Stinson,  the  present  plaintiff,  to  whom  Sumner  had 
passed  all  his  right  in  the  premises.  The  defense  is,  however, 
answered  by  the  plaintiff,  by  showing  that,  at  the  time  of  the 
execntion  of  the  deed  from  Parsons  and  his  wife  to  Hinkley, 
there  were  subsisting  attachments  upon  it,  in  the  suit  of  Sum- 
ner, and  in  another  of  Godman  against  Parsons;  that,  in  1798, 
Hinkley  had  instituted  his  action  of  covenant  broken  against 
Panons,  upon  the  deed  aforesaid,  alleging  those  attachments  as 
a  breach  of  the  covenants;  and  that  afterwards  Hinkley  had  re- 
eoTered  his  damages  on  account  of  this  circumstance;  and  it 
appears  that  the  land  now  in  question  was,  in  fact,  taken  by 
Smnner  to  satisfy  the  judgment  recovered  by  him,  for  the  se- 
coii^  of  which  the  attachment  was  made.  Now,  the  principle 
npon  which  Hinkley 's  action  against  Parsons  was  sustained, 
and  his  damages  given,  must  have  been,  that  Parsons  had  no 
right  to  sell  and  convey  the  land  described  in  the  deed,  and  it 
was  upon  a  covenant  to  that  effect  that  his  action  was  brought. 
It  would  certainly  be  manifestly  against  the  principles  of  jus- 
tice, that  a  grantee  should  recover  either  his  purchase-money  or 
the  value  of  the  land,  against  the  grantor,  upon  an  alleged 
hieach  of  covenant  that  nothing  passed  by  the  deed;  and  that 
he  should  yet  be  considered  the  owner  of  the  land,  under  the 
▼ery  deed  which  he  had  alleged  to  be  inox>erative. 

It  has  lately  been  decided  in  York,  vide  Porter  v.  Hill^  9 
Kasa  34,  [ante,  22]  that  one  who  has  recovered  judgment  for 
damages,  for  a  breach  of  the  covenants  in  his  deed,  upon  an  al- 
legation that  the  grantor  was  not  seised,  and  had  no  right  to 
s^,  shall  not  set  up  his  deed  against  the  grantor,  or  any  one 
daiming  under  him,  in  an  action  for  the  land;  but  that  a  judg- 
ment for  the  recovery  of  damages,  for  the  breach  of  such  cov« 
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*eiiaiita,  shall  avail  against  mich  deed,  when  pleaded  by  a  party 
Iiaring  a  right  to  plead  sudh  j  udgment.  This  case  depends  upon 
the  same  principle.  The  estate  did  not  pass  from  Paxsons  io 
Sinkley,  as  ftppears  by  his  own  allegations  and  proceedings; 
«nd  the  relinqoidiment  of  dower  by  the  wife  cannot  now  avail, 
mnce  there  is  no  estate  in  Hinkley  for  it  to  operate  upon.  This, 
jnobably,  was  the  view  of  Hinkley  himself;  otherwise  he  woald 
not  have  parted  with  his  supposed  right  to  Sumner  for  the  small 
^x>nsideration  of  ten  dollars.  Some  objections  to  the  mode  of 
ansigning  the  dower  were  suggested  in  the  argument;  but  they 
•cannot  avail  in  the  present  defense,  as  the  judgment  which  de- 
prived the  plaintiff  of  so  much  of  his  land  is  now  in  force;  and 
although  it  may  have  been  irregular,  we  are  not  satisfied  that  it 
is  erroneous,  so  that  it  can  be  vacated. 
Jjet  judgment  be  entered  on  the  verdict. 

The  dootrine  of  this  OMe  \m  affinned  in  Hobiiucm  v.  Baie$^  8  Met  43;  and 
WaOser  v.  Walker,  101  Mank  172.    See  2  Soribner  on  Bower.  29B. 


Lincoln  and  Kennebeok  Bank  v.  Pagx. 

[9  Ham.  165.] 

UsaoB  OF  Bank. — The  well  eatabliahed  naagee  and  by^lawa  of  a  bank  m- 
ap&eiting  demand  and  notioe»  aze  to  be  nndjatatoodaa  foming  a  part  of  tin 
cotttEact  with  partiea  who  have  dealingi  with  the  bank* 

Action  against  the  defendant  as  indorser  of  a  prpfflisaory  note, 
payable  at  the  Lincobi  and  Kennebeck  Bank,  The  only  ques- 
tion was  as  to  the  demand  upon  the  makers  and  notice  to  the 
defendant.  It  was  in  evidence  that  by  the  by-laws  of  the  bank, 
the  cashier  waa  required  to  notify  all  promisors  on  notes,  one 
day  at  least  before  they  became  due,  of  the  time  of  their  beoom- 
ing  due.  The  cashier  testified  that  he  had  no  doubt  of  lus 
making  out  the  usual  notice  to  the  promisors  on  this  note,  and 
that  he  delivered  the  same  to  one  Tallman,  a  resident  of  the 
saame  town  with  the  promisors,  although  he  had  no  positive 
(recollection  of  that  fact.  He  further  testified  that  the  custom 
of  the  bank  was  to  notify  indorsers  on  the  day  notes  became 
due  in  case  they  were  not  paid  or  renewed,  and  that  he  had  no 
doubt  he  made  out  such  notices  and  put  that  directed  to  the 
defendant  in  the  post-office;  although  of  this  last  fact  he  had  no 
distinct  recollection.  Tallman  testified  that  he  was  at  the  bank 
4»n  tlie  day  referred  to;  that  he  had  frequently  delivered  notices 
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of  the  mahnitj  of  notes,  and  that  if  said  notice  was  delireved^. 
to  him  in  this  instance  be  had  no  doubt  but  that  he  delivered  ii 
to  the  promiaozs  or  left  it  at  their  store,  but  of  this  he  had  no^^ 
distinet  reoolleotion. 

The  joxy  were  charged  that  if  the  cashier  was  present  at  the^ 
bank  at  the  usual  bank  hours  on  the  day  the  note  became  dne^ 
and  there  was  no  money  paid  or  deposited  in  the  bank  by  the 
promisors,  a  demand  upon  them,  or  any  preyious  notice  to  ihem^ 
according  to  the  custom,  was  not  necessary.  A  yerdict  beiii|» 
found  for  the  plamtiflB,  the  defendant  excepted. 

Lee,  for  the  plaintifis. 

WUde^  for  the  defendant. 

By  Court,  Sewall,  J.     The  usages  adopted  by  individuala 
concerned  in  any  course  of  business — ^for  instance,  in  the  neg«>- 
tiation  of  promissory  notes,  by  which  loans  are  obtained  and  re-  - 
newed  at  banks — ^become,  as  to  those  parties,  rules  by  which  - 
their  contracts  are  to  be  construed;  and  in  any  circumstance  not 
Moertained  by  express  stipulation,  and  especially  as  to  priTi* 
leges  depending  on  legal  implication  and  construction,  and  t 
nndoslood  to  be  reserved  for  the  particular  benefit  of  the  infi— 
fidoal,  what  is  known  among  the  parties  to  be  usual  in  th^ 
domse  of  business,  is  to  be  taken  as  consented  to,  and  to  have 
the  same  efTectas  if  inserted  in  their  contracts.    It  is  incumbent, 
upon  the  holder  of  a  negotiable  note  for  money  to  prove,  hki 
'"^Mftining  an  action  against  an  indorser,  a  demand  u]>on  tha- 
pramiaor  as  soon  as  the  note  became  due,  and  a  notice  to  the^ 
indoiser,  if  it  then  remained  unpaid.    The  inderser  is  liable* 
after  due  diligence  employed  to  obtain  payment  of  the  maker^ 
and  upon  notice  that  payment  has  not  been  made;  and  this 
being  understood  as  the  condition  of  the  contract  implied  in  hia^ 
indoisement,  he  is  not  liable  until  these  circumstances  are  sab- 
stantially  proved.    But,  as  privileges  reserved  and  implied  for 
his  special  benefit,  he  may  waive  or  modify  them.    When  this  ia 
done  by  an  express  stipulation,  there  can  be  no  doubt;  and  whei^ 
he  contuines  to  indorse  notes,  and  to  deal  with  a  bank,  wbexe^ 
bj  known  usage  or  the  by-laws  of  the  bank,  these  privil«ge» 
hsTO  been  taken  to  be  waived  or  modified,  his  dealings  and  con«> 
tracts  are  to  be  understood  and  enforced  with  the  constructive 
effect  of  such  usage  or  by-laws. 

In  the  case  at  bar,  there  is  not  only  evidence  of  a  known 
luage,  from  which  a  consent  may  be  implied,  but  also  of  an 
•xpress  agreement,  on  the  part  of  the  customers  of  the  bank — 
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those  who  dealt  with  the  plaintiffs  in  this  action,  as  the  defend- 
ant did— in  drawing,  indorsing  and  negotiating  notes  for  dis- 
count, and  in  the  renewal  of  notes  discounted,  as  to  the  notice 
to  drawers  and  indorsers,  the  mode  of  giving  it  and  the  effect. 
And,  according  to  this  consent,  when  the  defendant  is  chained 
as  an  indorser  of  a  negotiable  note,  a  demand  upon  the  promis- 
or, the  day  before  the  note  became  due,  is  to  be  considered  as 
the  diligence  required  of  the  bank;  and  notice  to  the  indorser, 
on  the  day  when  the  note  was  payable,  is  seasonable;  and  letters 
from  the  bank,  containing  a  demand  or  notice  of  this  kind,  left 
at  the  post-office  in  Wiscasset,  are  equivalent  to  an  actual  de- 
mand and  notice.  We  do  not  perceive  that  the  title  of  the 
plaintiffs  to  recover  depends  on  the  facts  that  the  cashier  had 
been  present  at  tl^e  bank  during  the  usual  bank  hours  on  the 
day  when  the  note  in  question  became  due,  and  that  no  money 
had  been  then  paid  or  deposited  by  the  promisors  in  the  note. 

The  general  rule  of  law  requires  a  demand  and  notice  to  chaige 
an  indorser.  This  had  not  been  altogether  dispensed  with  by 
any  usage  or  stipulation,  but  modified  as  to  the  time  and  man- 
ner; and  whether  a  demand  and  notice  were  proved  or  are 
provable,  according  to  the  fair  expectations  of  the  parties  con- 
cerned and  considering  the  confidence  specially  reposed  in  the 
directors  of  the  bank,  belonging  to  the  same  town,  are  questions 
for  the  jury  to  determine.  Their  verdict  may  be  and  probably 
will  be  the  same,  upon  the  evidence  stated,  as  it  now  is;  but 
the  verdict  found  was  not  directed  by  those  principles  which 
are  to  be  observed  in  cases  of  this  iind.  It  is  therefore  to  be 
set  aside,  and  a  new  trial  granted. 


In  1  Daniel  on  NegotiAble  Instnunenta,  sea  658^  it  is  stated,  noticing  thii 
case,  that  "  in  some  of  the  states  it  has  become  customary  for  banks  of  a 
particular  place,  which  are  the  holders  of  negotiable  paper,  to  issue  a  notice 
to  the  promisor  a  few  days  before  maturity  informing  him  that  the  paper  ii 
in  the  bank,  setting  forth  the  date  when  it  will  become  payable,  and  request- 
ing him  to  come  there  and  pay  it;  such  notice  constituting  a  canventioDsl 
demand,  and  a  n^lect  to  comply  with  it  is  such  a  refusal  as  amounts  to  dii- 
bonor  of  the  paper.  The  custom  prevails  where  the  paper  ii  payable  at  the 
bank  giving  the  notice:"  See  Froffibtt  on  Notaries,  sec  102. 
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Crossen  V.  Hutchinson. 

[9  Ham,  20S.] 

biOLTncT  Awwaci'iso  DEKAinx — ^A  demand  by  the  holder  npon  the  mAker 
of  a  promkKny  note,  and  notice  to  the  indoner,  are  not  ezomed  in  a  case 
vhcn  the  pronuBor  beoomea  inaolTent  after  the  aangnment^  and  oontinnea 
■0  vntQ  and  at  the  time  the  note  faJla  due. 

Writ  of  error  to  reverse  a  jadgment,  in  an  action  of  assump- 
Bt  brought  by  Hutchinson,  as  indorsee,  against  Crossen,  the 
indoTser  of  a  promissory  note.  The  first  count  alleged  a  de- 
mand upon  the  maker,  non-payment  and  notice.  The  second 
toont  aTerred  that  at  the  time  of  the  indorsement  and  ever 
after,  the  promisor  was  insolvent  and  unable  to  pay  the  amount 
of  the  note,  of  all  which  the  indorser  was  aware.  It  appeared 
on  the  trial  that  Buggies,  the  promisor,  was  insolvent  at  the 
time  of  making  the  note,  and  was  generally  reputed  to  be  with- 
oat  property;  that  he  left  the  commonwealth  five  days  after  the 
cote  fell  due;  and  that  on  the  following  day  notice  of  non- 
payment was  given  to  the  defendant.  On  the  part  of  the  de- 
fendant it  was  proved  that  the  maker,  indorser  and  indorsee,  all 
lived  in  the  same  town;  that  the  maker  was  not  concealed,  but 
vaa  residing  openly  therein  until  the  day  of  his  departure  after 
the  maturity  of  the  note;  and  that,  on  that  day,  he  caused  sev- 
€nl  demands  against  him,  including  the  note  in  question,  to  be 
aeeored  by  notes  of  his  brother. 

A  verdict  was  found  for  the  plaintiff,  pursuant  to  instructions 
of  the  court,  which  appear  from  the  opinion;  whereupon  this 
^t  was  taken. 

Dewey f  for  the  plaintiff  in  error,  cited  NichoUon  v.  OotUhU^  2 
H.  Bl.  609;  2  Will.  Ab.  429;  Chitty  on  Bills,  88;  May  v.  Coffin, 
4  Mass.  341. 

Sedgwick,  contra,  cited  De  Berdt  v.  Atkinson,  2  H.  Bl.  886; 
Pntnam,  v.  SuUwan,  4  Mass.  46  [8  Am.  Dec.  206];  Bond  v.  Fam* 
ham,  5  Mass.  170  [4  Am.  Dec.  47]. 

By  Court,  Skdowick,  J. :  By  the  bill  of  exceptions  in  this  case, 
it  appears  that  the  plaintiff  below,  to  rebut  the  charge  of  laches^ 
insisted  that  it  was  not  incumbent  on  him,  either  to  demand 
ptyment  of  the  maker  of  the  note,  or  to  give  notice  of  non- 
payment to  the  indorser,  if  the  jury  should  be  satisfied  that  the 
maker  of  the  note  was  notoriously  insolvent,  as  well  at  the  time 
of  the  assignment  of  the  note,  as  at  the  time  it  fell  due.  This 
^ntt  the  question  raised  by  the  counsel,  and  which  should  have 


^ 
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been  resolved  bj^e  court.  But  instead  of  instructing  the  jtuy 
upon  that  question,  the  direction  of  the  court  was,  "  that  if  the 
juxy  should  be  fully  satisfied  by  the  evidence  that  Buggies/'  the 
malcer  of  the  note,  "  at  the  time  when  the  note  fell  due,  was 
inaolvent,  and  that  no  estate  of  his  oould  then  be  found  to  be 
attached,  in  such  case  it  was  not  necessary  for  the  plaintiff  to 
prove  a  demand  on  the  promisor,  nor  notice  to  the  defendant, 
the  indorser,  before  the  commencement  of  the  suit;  and  that  if 
the  evidence  satisfied  the  jury  of  the  insolvency  of  Buggies, 
when  the  note  became  due,  they  would  find  a  verdict  for  the 
plaintiff." 

Now,  we  are  all  clearly  of  opinion  that  this  direction  of  the 
court  below  was  incorrect;  for,  however  reasonable  it  may  be 
thought,  that  if  one  assigns  a  note  of  a  man  living  in  his  neigh- 
borhood, notoriously  insolvent  at  the  time,  and  who  continues 
so  until  and  at  the  time  it  falls  due,  that  he  should  not  throw 
the  loss  of  it  on  the  assignee,  because  he  fails  to  make  a  de- 
mand of  payment  of  the  promisor,  which  would  probably  be 
wholly  imavailing;  or  because  he  fails  to  give  notice  to  the 
assignor,  which,  if  given,  could  be  of  no  benefit  to  him;  yet  it 
cannot  be  reasonable  to  dispense  with  such  demand  and  notice, 
in  a  case  where  the  promisor  becomes  inaolvent  after  the  assign- 
ment, and  continues  so  until  and  at  the  time  it  falls  due;  and 
more  especiaUy  where,  as  in  the  case  before  us,  if  notice  were 
seasonably  given,  the  assignor  might  have  arrested  the  body  of 
the  promisor;  the  opportunity  for  doing  which  was  lost  by  the 
neglect  of  giving  notice;  and  where,  not  long  before,  he  had 
satisfied  demands  against  him  to  a  much  larger  amount  than 
that  in  question. 

We  are  all  of  opinion  that  the  direction  of  the  court  below 
was  erroneous.  It  follows  that  there  must  be  a  new  trial;  and 
let  it  be  had  at  the  bar  of  this  court. 


See  Bond  v.  Famham^  4  Am.  Deo.  47,  and  note  thereto^  when  this  mbjeel 


Catlin  v.  Ware. 

[9  1CAM.318.] 

DxBD  Bmhtiji^  to  BB0OBi>.^Where  a  deed  is  ezeonted  by  a  hiubaod  and 
wife,  an  acknowledgment  by  the  husband  ia  sufficient  to  entitle  it  to  be 
recorded. 

Bzactmoir  by  Wins. — ^Where,  in  a  conveyance  by  a  hnsband,  the  signatore 
and  seal  of  the  wife  aro  affixed,  but  her  name  not  being  otherwise  meB- 
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tioned  m  the  deed,  it  was  held  thftt  she  did  not  thereby  bar  her  right  of 
dower. 
IXywiE  JM  IifPBOTSKXiiT&— A  widow  ehoald  recover  her  dofwer  in  the  tene* 
meota  ae  they  were  at  the  time  of  alienatiQii  by  the  hnaband.  But  as 
i^ainat  the  heir  she  ahoald  have  dower  in  improvements  made  by  him 
after  deBosDt  oaaL 

Wkit  of  dower.  Defendant  pleaded,  1.  That  the  demandant 
husband,  Joseph  Catlin,  was  never  eeieed;  and,  2.  That  being 
seised  he  oonyeyed  the  same  for  a  valuable  consideration  to  one 
Horton,  and  that  the  demandant  for  the  consideration  expressed 
in  the  deed  and  one  dollar  additional,  agreed  to  the  deed  and 
affixed  her  signatnre  and  seal  thereto,  thereby  barring  her  right 
to  dowier.  TTpon  the  trial  the  deed  was  produced,  but  the  de- 
mandant's name  appeared  only  after  the  signature  of  her  hus- 
band, and  nowhere  in  the  deed  were  there  any  words  purporting 
or  implying  a  release  of  her  dower.  The  deed  was  acknowl- 
edged by  the  husband  and  recorded,  but  there  was  no  ac- 
knowledgment by  the  wife.  The  jury  were  directed  to  find  for 
the  defendant  subject  to  the  opinion  of  this  court  upon  the  effect 
of  the  deed  and  upon  the  question  respecting  dower  in  the  im- 
porements  on  the  land. 

BUss,  for  the  defendant,  cited  Fowler  y.  Shearer,  7  Mass.  20; 
sad  Pidge  y.  Tyler,  4  Id.  541. 

AAmun,  contra* 

By  CoDBT.  Two  objections,  made  to  the  deed  read  in  eyidence 
at  the  trial  of  this  cause,  have  been  replied  to  by  the  counsel 
for  the  toiant. 

As  to  the  second — the  want  of  an  acknowledgment  by  the 
wife— we  think  an  acknowledgment  unnecessaiy  in  the  case. 
One  party  to  a  deed  acknowledging  it  gives  notoriety  to  it,  and 
that  is  the  whole  that  is  necessary.  Though  a  deed  be  ac- 
knowledged and  recovered,  yet,  on  the  issue  of  non  est  factum, 
tbe  execution  of  the  deed  is  still  to  be  proved,  as  if  it  had  not 
been  acknowledged.  Neither  was  an  acknowledgment  by  the 
wife  neceeeaiy  in  order  to  make  the  deed  binding  on  her.  She 
most  know  her  own  acts,  and  is  bound  by  such,  as  the  law  au- 
tborizes  her  to  execute. 

The  other  objection  to  this  deed  has  much  more  weight  in  it, 
and  is  indeed  tkiel  to  the  defense  of  the  action.  A  deed  cannot 
bind  a  party  sealing  it,  unless  it  contains  words  expressive  of 
an  intention  to  be  bound.  In  this  case,  whatever  may  be  con- 
orii«d  of  the  intention  of  the  demandant  in  signing  and  sealing 
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the  deed,  there  are  no  words  implying  her  intention  to  release 
her  claim  of  dower  in  the  lands  conyeyed,  which  must  have 
been,  to  give  it  that  operation.  It  was  merely  the  deed  of  the 
husband,  and  the  wife  is  not  by  it  barred  of  her  right  to  dower. 

As  to  the  question  referred  to  us  respecting  the  increased 
value  of  the  lands,  in  which  the  demandant  claims  her  dower, 
as  theyhaye  arisen  from  the  labors 'and  expense  of  the  pur- 
chaser, it  is  our  opinion  that  she  is  entitled  to  her  third  part  of 
the  land,  in  the  condition  it  was  in  at  the  time  of  the  alienation 
by  her  husband.  Had  the  heir  of  the  husband  been  the  tenant, 
and  the  improvements  been  made  by  him  after  the  land  de- 
scended, it  would  have  been  otherwise;  for  it  was  his  folly  not 
to  assign  the  dower  to  the  widow,  before  he  made  the  improve- 
ments. 

Judgment  on  the  verdict. 

As  to  the  effect  of  the  mere  signature  of  the  wife,  this  esse  is  fraqnently 
cited  in  Massachusetts.  In  Oreenough  y.  Turner^  11  Gray,  834»  referring  to 
the  principal  case,  the  court  say:  '*  That  to  bar  her  dower,  she  must  not  only 
join  with  her  husband  in  a  deed  of  conveyance,  by  executing  the  deed,  but 
the  deed  so  executed  must  contain  apt  words  of  grant  or  release  by  hv,  * 
*  *  the  court  could  not  inquire  into  her  intention  in  joining  in  the  deed  with 
her  husband,  if  that  intention  was  not  manifested  by  the  deed  itself."  So,  in 
Wildes  V.  Van  VoorhU,  15  Gray,  144;  Hubbard  v.  Knoua,  3  Id.  568;  Harper 
V.  Gilbert,  5  Cush.  418;  LeaviU  t.  Lamprey,  13  Pick.  383.  As  to  dower  in 
improvements  made  by  the  heir,  the  case  is  cited  in  Parker  y.  Parker,  17 
Pick.  240;  and  as  to  Uie  sufficiency  of  the  acknowledgment  by  one  of  the 
grantors,  in  Perkins  y.  Hiehardson,  11  Allen,  540.  The  case  is  further  cited 
in  WTute  y.  Cfraves,  107  Mass.  328,  upon  the  wife's  power  to  bar  her  right  to 
dower  by  deed.  As  to  dower  in  improvements,  see  Van  Daren  y.  Van  Dorwn^ 
4  Am.  Deo.  408. 


Dickinson  v.  Babbsr. 

[9  Mjuw.  235.] 

iByiDSNca  oi  iKSANrrr  in  Slander. — Where  a  defense  of  insanity  is  Mt  up 
in  slander,  evidence  is  admissible,  showing  insanity  at  the  time  of  speak- 
ing, and  for  several  months  before  and  after,  but  no  farther. 

OnNiONS  07  PHTBIGIAN& — ^The  opinions  of  physicians  canoeming  snch  in- 
sanity, but  stating  no  facts  on  which  such  opinions  are  baaed,  are  not 
admissible  in  evidence. 

Slandeb.  Defendant  had  said,  at  diyers  times,  that  the  plaintiff 
had  been  criminally  intimate  with  defendant's  wife.  The  defense 
was  the  insanity  of  the  defendant,  and  evidence  having  been 
given  by  the  latter's  guardian  tending  to  show  such  insanity  be- 
fore and  at  the  yarious  times  of  speaking  the  words,  eyidence 
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was  offered  that  ever  since  those  times  the  defendant  had-  been 
and  still  was  delirious  and  insane.  The  judge  refused  to  admit 
testimonj  to  show  insanify  since  the  Summer  succeeding  the 
slanderous  utterances,  which  were  made  in  March,  and  also  re- 
jected the  depositions  of  two  physicians  which  set  out  that,  in 
their  opinion,  the  defendant  had  been  insane  since  the  time  of 
fpeaking  the  words.  Upon  the  verdict  being  for  the  plaintiff 
the  defendant  excepted. 

Newcomb,  for  the  plaintiff. 

BIm  and  Ashmiai,  contra. 

The  CouBT  observed  that  the  exceptions  were  to  two  decisions 
of  the  judge  who  presided  in  the  trial  of  this  cause.  The  first 
was,  that  he  rejected  evidence  which  would  have  gone  to  show 
symptoms  of  insanity  after  the  summer  which  succeeded  the 
speaking  the  words  charged.  In  this  they  held  the  conduct  of 
the  jodge  to  be  correct.  Facts  arising  so  long  after  could  have 
little  or  no  tendency  to  show  the  actual  state  of  the  defendant's 
mind  at  the  time  he  spoke  the  words;  while  they  might,  never- 
ihelesB,  produce  an  improper  effect  on  the  minds  of  jurors. 

The  rejection  of  the  depositions  was  also  confirmed  by  the 
court.  The  deponents  state  no  facts  on  which  they  ground 
their  opinion.  This  is  to  be  required  from  physicians  as  well 
as  others.  Juries  are  to  judge  of  facts;  and  although  the  opin- 
ions of  professional  gentlemen  on  facts  submitted  to  them  have 
jiistlj  great  weight  attached  to  them,  yet  they  are  not  to  be  re- 
ceired  as  evidence,  unless  predicated  upon  facts  testified  either 
hj  them  or  by  others. 

The  court  observed  that  they  gave  no  opinion  in  this  case 
iKyw  far,  or  to  what  degree,  insanity  was  to  be  received  as  an 
excuse  in  an  action  for  defamatory  words.  Where  the  derange- 
ment was  great  and  notorious,  so  that  the  speaking  the  words 
could  produce  no  effect  on  the  hearers,  it  was  manifest  no  dam- 
age would  be  incurred.  But  where  the  degree  of  insanity  was 
slight  or  not  uniform,  the  slander  might  have  its  effect;  and  it 
would  be  for  the  jury  to  judge  upon  the  evidence  before  them» 
vid  measure  the  damages  accordingly. 

Judgment  on  the  verdict. 


Tlie  doctrine  eatabUahed  in  this  ease,  and  in  JToiAontv.  King,  6AnL  Dee. 
1(X^  regarding  the  opiniona  of  ezperta,  is  not  in  hannony  vith  the  general 
^mai  of  Mithorifeiea  at  the  preaent  time.  The  doctrine  ia  very  thoroughly 
cxuiiaed  in  late  caaea  in  New  Hampahire  with  remarkable  reaearch  and 
«Uity,  apedally  in  a  diaaenting  opinion  of  Doe,  J. ,  in  StaU  ▼.  Pike,  49  N.  H 
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421,  and  by  Fotter,  J.,  giving  the  Ofnnion  of  the  court  in  ffardyr,  MerriU,  56 
N.  H.  227:  See  note  to  State  v.  Pike,  11  Am.  L.  Reg.  259. 

The  case  of  Hardy  y.  MerriU  will  nndonbtedly  be  one  of  onr  leading  caset 
on  thia  subject,  aa  here  the  principles  governing  the  cases  were  ably  ftTsmiiwd, 
and  previous  cases  carefully  considered.  It  was  now  determined  that  non- 
professional witnesses,  who  are  not  subscribing  witnesses  to  a  will,  may  testify 
to  their  opinions  in  regard  to  the  sanity  of  the  testator  when  founded  upon 
their  knowledge  and  observation  of  the  testator's  appearance  and  conduct 
And  in  this  respect  the  cases  of  Boardman  v.  Boardman,  47  N.  H.  12;  State 
v.  Pike,  49  Id.  468,  were  overruled.  The  opinion  in  this  case  notices  ai 
peculiar  the  doctrine  prevailing,  or  rather  which  has  prevailed  in  Massacha- 
setts.  Foster,  J.,  says:  "It  is  proper  for  me  to  invite  attention  to  the  his- 
tory of  what  I  have  called  the  Massachusetts  exception.  Beginning  widi 
Poole  v.  Piehardeon,  3  Mass.  (a.  d.  1807),  we  find  no  very  wide  departnrs 
from  the  general  rule  of  admissibility.  The  case  holds  that  non-professiozuJ 
witnesses  may  'not  testify  merely  their  opinion  or  judgment.'  Judge  Do0 
{State  v.  Pike,  410),  suspects  that  '  the  only  point  ruled  in  this  case  was,  that 
the  witnesses  were  allowed  to  give  their  opinions  when  they  stated  particalar 
facts  from  which  the  state  of  the  testator's  mind  was  inferred  by  them.*  Bot 
the  exception  grew  and  dilated,  finding  laiger  and  stronger  expression  along 
through  the  years,  and  the  course  of  the  cases  of  Hatkorn  v.  King,  8  Mass. 
371;  Dickinson  v.  Barber,  9  Id.  225;  Needham  v.  Ide,  5  Pick.  510;  Common' 
wealth  v.  Wilson,  I  Gray,  337,  down  to  CommonweaJih  v.  Fairbanke,  2  Allen, 
611  (a.  d.  1861),  when  it  was  held  per  curiam  'that  the  incompetency  of  the 
opinions  of  non-experts  was  not  an  open  question  in  Massachusetts;'  thou^ 
Judge  Thomas  had  recently  said,  in  Bcucter  v.  Abbott,  7  Gray,  79,  that  'if  it 
were  a  new  question,  he  should  be  disposed  to  allow  every  witness  to  give  hii 
opinion,  subject  to  cross-examination  upon  the  reasons  upon  which  it  is  based, 
bis  degree  of  intelligence  and  his  means  of  observation.' 

"  In  very  recent  times,  however,  we  observe  a  more  liberal  dispositioQ  oo 
the  part  of  the  Massachusetts  courts:  See  Barker  v.  Conmu,  110  Mass.  477 
(A.  D.  1872),  and  Nash  v.  Hunt,  116  Mass.  237  (a.  d.  1874.)  In  the  former  of 
these  cases  it  was  held  that  persons  acquainted  with  the  testator,  although 
neither  witnesses  to  the  will,  nor  medical  experts,  may  testify  whether  they 
noticed  any  change  in  his  intelligence,  and  any  want  of  coherence  in  his  re- 
marks. Gray,  J.,  said:  'The  question  did  not  call  for  the  expression  of  aa 
opinion  upon  the  question  whether  the  testator  was  of  sound  or  unsound 
mind,  which  the  witnesses,  not  being  either  physicians  or  attesting  witnesses, 
would  not  be  competent  to  give.  The  question  whether  there  was  an  appar- 
ent change  in  a  man's  intelligence  or  understanding,  or  a  want  of  coherence 
in  his  remarks,  is  a  matter  not  of  opinion  but  of  fact,  as  to  which  any  witness 
may  testify,  in  order  to  put  before  the  court  or  jury  the  acts  and  conduct 
from  which  the  degree  of  his  mental  capacity  may  be  inferred.'  In  Nash  v. 
Hunt,  a  witness  was  allowed  to  say  he  observed  no  incoherence  of  thought  in 
the  testator,  nor  anything  unusual  or  singular  in  respect  to  his  mental  con- 
dition, Judge  Wells  saying:  '  We  do  not  understsnd  this  to  be  giving  aa 
opinion  as  to  the  condition  of  the  mind  itself,  but  only  of  its  manifestation  in 
conversation  with  the  witness. '  The  witness  could  state,  '  as  matter  of  obser- 
vation, whether  his  conversation  and  demeanor  wore  in  the  usual  and  natural 
manner  of  the  testator  or  otherwise;'  and  in  Commonwealth  v.  Pomeroy,  117 
Mass.  149,  non-professional  witnesses  were  allowed  to  state  without  objection 
that  the  prisoner,  in  conversation  and  manner,  evinced  no  remorse  or  sense  of 
guilt  With  deference  and  great  respect  I  may  be  allowed  to  say,  that  I  re- 
joice much  more  in  the  results  attained  in  these  latter  cases  than  in  thefnoc^M 
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op^raadi  of  jndiciil  reaaanmg  by  which  the  conclnaionB  were  reached.  Thej 
indicate  decided  and  aoceknting  progress  of  the  Massachusetts  oourts  in  the 
right  direction.  The  fall  establishment  of  the  true  doctrine  there,  is  a  qnee- 
tkm  of  time  only." 

An  dabonte  ezaminatioa  of  the  sothorities  is  made  by  Doe,  J.,  in  his  dia* 
tenting  opinion  in  State  t.  Pike^  and  he  shows  that  inth^coontiy  the  anthor- 
fties  are  almost  vnammoas  in  ls¥or  of  the  competency  of  the  eridenoe;  and 
only  ra  Maine,  Massaohnaetts  and  Texas  are  there  anthorities  against  it^ 
Speaking  of  the  decisions  in  Maine,  he  says:  "The  oonnties  of  Massachusetts 
vhich  became  the  state  of  Maine  thirteen  years  after  the  exception  was  intro* 
dnced  in  Poole  t.  Miehardeon^  did  not  abandon  their  practice  on  that  point, 
m  they  did  not  abandon  the  general  system  of  practice  which  had  grown  np 
with  them  while  they  were  a  part  of  Maasachnsetta.  For  thirteen  yean  the 
exception  had  the  same  aathority,  and  was  administered  by  the  aame  court  in 
Ernes,  and  in  York.  As  it  was  never  exsmined  in  Maasachnsetts  on  the  south, 
to  it  has  nerer  been  examined  in  Massachoaetts  on  the  east:  Ware  v.  Ware, 
S  GreenlL  42;  WynuM  ▼.  Oould,  47  Me.  159.  It  is  equally  regarded  in  both 
u  m  inherited  peculiarity  for  which  no  one  is  responsible*  Its  position  as  an 
•athcttity  was  not  materially  strengthened  by  the  division  of  the  state.  In 
Gtkrie  v.  StcU,  13  Tex.  568,  it  was  summarily  held,  without  any  citation  of 
asthocity  or  considemtion  of  principle,  that  it  would  have  been  improper  to 
leotive  as  evidence  the  vague,  indefinite  expression  of  a  witness  that  the 
nriioner  looked  like  or  acted  as  sn  insane  person." 

In  the  late  edition  of  Bedfield  on  WiUa,  referring  to  Hardy  v.  Merrill,  the 
tathor  says:  "There  will  now  remain  scarcely  any  diasentients  among  the 
«Ucr  states;  snd  tboseof  recent  origto,  whose  decisions  have  been  based  upon 
the  authority  of  the  earlier  deciaiona  of  aome  of  the  older  states,  which  have 
■see  abandoned  the  ground,  may  also  be  expected  to  change.** 

The  position  of  the  Kew  York  oourts  on  this  head  is  well  stated  in  HewUU 
▼.  Wood,  55  N.  Y.  634.  The  general  rule,  it  is  there  stated,  is  that  witnesses 
Bisst  speak  of  facts  alone^  and  may  not  utter  opinions,  conclusions  or  infer- 
eoees.  To  this  rule  there  are  these  exceptions:  The  subscribing  witness  to  a 
viU  may  speak  as  to  the  sanity  of  the  testator  at  the  time  of  executing  a  will: 
Powell  on  Bev.  69;  CUipp  v.  FtUlerton,  34  N.  Y.  190.  Experts  may  give  their 
spiaiaBs  npon  questions  of  trade,  skill  or  science  from  the  facts  proven,  or  the 
crcumstaaces  noted  by  themselves.  Persons  not  experts  may  testify  to  facts 
and  incidents^  known  or  observed  by  them,  in  relation  to  a  testator,  which 
tend  to  show  soundness  of  mind  or  the  contrary,  and  may  testify  to  the  im- 
pnasion  produced  upon  them  by  what  they  beheld  or  heard  or  whether  the 
acts  and  dedarationa  thus  testified  to  seemed  to  them  rational  or  irrational: 
Ciapp  T.  FuUerton;  but  they  may  not  express  an  opinion  aa  to  the  general 
•oQZfcdness  or  unsoundness  of  mind  of  the  testator:  People  v.  O'Brien,  36  N.  Y. 
^6;  People  v.  Reel,  42  Id.  270;  nor  as  to  the  competency  of  the  testator  to  ex- 
ecute a  will:  36  K.  Y.  276;  £>eWiU  v.  Barlet/,  17  Id.  340. 

In  Pideoek  t.  PoUer,  68  Pa.  St.  342,  the  doctrine  now  adopted  in  Pennsyl- 
vinia  is  stated.  There  it  is  held  that  medical  men,  as  experts,  may  give  their 
epiajoa  upon  hypothetical  oases  or  upon  facta  proved.  Subscribing  witnesses 
Biay  testify  aa  to  the  state  of  the  decedent's  mind,  and  in  addition  to  facts 
Biay  give  their  opinion.  After  a  non-professional  witness  has  stated  the  facta 
CO  which  hia  opinion  is  founded,  ha  may  state  his  opinion  as  to  the  sanity  of 
ths  teststor.  This  is  substantially  the  doctdne  adopted  in  New  Hsmpshirs 
as  laid  down  in  Hardy  t.  MerilL    See  Wharton  co  Evidence,  see.  512. 
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Fowler  v.  Bebeeu 

[9  Mam.  381.] 

OffioiBS  DB  VAOXO  EioooKiZED. — ^In  an  action  between  other  pvtie%  tlM 
ooort  will  not  decide  whether  a  person  claiming  to  be  aheriff  of  a  county, 
and  actually  diachaxging  the  duties  of  the  office,  be  sheriff  dejure. 

Demubbeb  to  plea  in  abatement.  The  original  writ  was  serred 
by  one  Bodnej  Day,  as  a  depnty  under  Smith,  sheriff  of  Hamp- 
den county.  After  oyer  of  the  writ  and  return,  the  defendants 
pleaded  in  abatement  that  Smith  was  not  the  lawful  sheriff  of 
that  county,  although  exercising  the  office  thereof;  and  set  out 
certain  facts  tending  to  show  the  usurpation  by  him. 

Demurrer  and  joinder. 

Laihrop,  in  support  of  the  demurrer. 
Bliss,  contra. 

By  Court,  Fabsons,  0.  J. :  The  question  which,  by  the  plea 
before  us,  we  are  called  on  to  decide  in  this  actioii,  is,  whether 
the  service  of  the  original  writ  by  Rodney  Day  was  legal. 

That  Jonathan  Smith,  jun.,  is  sheriff  of  the  couniy  of  Hamp- 
den de facto,  is  very  certain;  but  whether  he  is  sheriff  de  jure, 
is  the  question  made  by  the  defendants. 

Mr.  Smith  is  no  parfy  to  this  record,  nor  can  he  be  legally 
heard  in  the  discussion  of  this  plea;  although  our  decision 
would  as  effectually  decide  on  his  title  to  the  office  as  if  he  were 
a  party.  This  would  be  judging  a  man  unheard,  contraxy  to 
natural  equity  and  the  policy  of  the  law.  From  considerations 
like  these  has  arisen  the  distinction  between  the  holding  of  an 
office  de  facto  and  de  jure. 

We  do  not  decide  whether  he  is  sheriff  de  jure  of  the  county 
of  Hampden,  or  has  intruded  himself  into  the  office.  But  as 
we  are  of  opinion  that  he  is  sheriff  in  fact  of  that  county,  the 
plea  in  abatement  must  be  adjudged  bad,  and  the  defendants 
ordered  to  answer  further. 

If  an  action  should  be  commenced  against  one  claiming  to 
be  sheriff,  for  an  act  which  he  does  not  justify,  but  as  sheriff; 
or  if  an  information  should  be  filed,  calling  on  such  a  one  to 
show  cause  why  he  claimed  to  hold  that  office;  in  either  case 
he  would  be  a  party;  and  the  legality  of  his  commission  might 
come  in  question,  and  meet  a  regular  decision. 

Respondeas  ouster  awarded. 


This  case  is  cited  and  approved  in  OommonweaUk  ▼•  HtMnekea^  12S  Mshl 
129,  and  SheekaH*§  cote,  122  Id.  446. 
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Mower  v.  Inhabitants  of  Leicesteb. 

[9  Xam.  9A7.] 

IiAHUiT  or  Town.— -No  aotion  lies  at  oommoii  Uw  aguott  a  town  for  dam- 
ifBi  oooaaiamed  by  daleotiTe  highwayi. 

AcnoH  on  tbe  case  for  the  loss  of  plaintiff's  horse  caused  by 
defendant's  neglect  to  keep  in  repair  a  certain  bridge.  Upon  a 
terdict  for  the  plaintiff  for  the  yalue  of  the  horse,  the  defend- 
tnto  moved  in  arrest  of  judgment. 

Bigdow,  for  the  defendants,  contended  that  the  action  would 
not  he  at  common  law,  and  cited  BuaseU  v.  Hen  of  Devon,  2  T.  B. 
667;  Riddle  ▼.  The  Fropridors,  etc.,  7  Mass.  169  [5  Am.  Dec.  35.] 

Blake  and  Lmccln,  contra^  urged  that  towns  are,  by  statute, 
bound  to  maintain  in  good  repair  all  highways:  1786,  c.  81,  sec. 
1;  that  for  a  special  injuiy  to  an  individual' for  a  neglect  of  this 
duty  the  town  is  liable  in  double  the  damages  sustained:  Id.  7; 
and  that  an  action  for  the  recovery  of  single  damages  only 
would  lie  at  common  law:  Lobdeli  ▼.  Hew  Bedford,  1  Mass.  154. 

By  CouBT.  The  plaintiff  has  brought  his  action  against  the 
inhabitants  of  the  town  of  Leicester,  for  the  loss  of  his  horse, 
ooeaaioned  by  the  neglect  of  that  town  to  keep  a  certain  bridge 
in  repair.  The  action  is  at  common  law,  without  alleging  any 
notice  to  the  inhabitants  of  the  defect  in  the  bridge,  previously 
to  the  incurring  of  the  damage  by  the  plaintiff.  But  it  is  well 
settled  that  the  conmion  law  gives  no  such  action.  Corporations 
created  for  their  own  benefit  stand  on  the  same  ground,  in  this 
respect,  as  individuals.  But  quasi  corporations,  created  by  the 
legifllatore  for  purposes  of  public  policy,  are  subject,  by  the  com- 
mcn  law,  to  an  indictment  for  the  neglect  of  duties  enjoined  on 
them;  but  are  not  liable  to  an  action  for  such  neglect,  unless 
the  action  be  given  by  some  statute.  The  only  action  furnished 
by  statute,  in  this  case,  is  for  double  damages  after  notice,  etc. 
This  question  is  fully  discussed  in  the  case  of  Susaell  y.  The  Men 
of  Devon,  cited  at  the  bar,  and  the  reasoning  there  is  conclusive 
■gainst  the  action. 

Judgment  arrested. 


The  q[iMgtion  of  a  ocarponfete'a  lialnlity  is  otmndand  in 
Fnpridon,  6  Am.  Dbo.  2^ 


64  Snap  v.  Spbague.  [MaaB. 

Knap  v.  Spragub. 

[9  Ham.  258.1 

▲riohmbst.  Warn  Biiriaira— The  retom  of  a  aeoond  fttteoIiiiMnt  by  a 
■heriff  npon  property  wiiioh  he  had  previoiuly  attached,  in  an  aotfon  be- 
tween the  aame  partiea,  is  not  binding,  unlees  the  property  is  in  the  ao- 
tnal  or  constmotive  poeseinon  of  the  Bheri£ 

AssuHPSTT  to  recorer  the  value  of  a  pair  of  oxen  and  a  wagon. 
It  appeared  that  the  plaintiff  had  attached  the  property  in  qa«h 
tion  by  virtue  of  a  writ  placed  in  his  hands  as  sfaiariff,  and  had 
delivered  them  to  the  defendant,  who  gave  her  receipt  therefor, 
promising  to  deliver  them  when  the  plaintiff  called  for  them. 
Judgment  was  recovered  in  the  action  in  which  the  goods  were 
attached,  but  no  demand  upon  defendant  within  thirty  days 
after  the  rendition  pf  the  judgment,  was  proved.  It  also  ap- 
peared that  in  another  action  between  the  same  parties  to  the 
last  action,  the  plaintiff  levied  an  attachment  upon  the  oxen 
and  wagon,  merely  by  indorsing  the  attachment  on  the  same 
articles  upon  the  writ,  he  conceiving  that  they  remained  in  his 
possession  by  reason  of  the  prior  attachment  and  receipt.  Be- 
fore judgment  in  this  last  action  plaintiff  demanded  the  prop- 
erty, but  defendant  had  redelivered  the  same  to  the  original 
owner  as  soon  as  they  had  come  into  her  possession.  It  was  not 
shown  that  defendant  knew  of  the  second  attachment.  A  ver- 
diet  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

Bigelow  and  Mowe,  for  the  defendant. 

Blake  and  Adams,  contra. 

The  GouBT  observed  that  the  facts  presented  a  novel  question. 
But  it  was  very  clear  that  after  the  plaintiff  had  delivered  the 
chattels  he  had  attached  to  the  defendant,  taking  her  receipt 
and  engagement  to  be  responsible  for  them  upon  his  demand, 
they  could  no  longer  be  considered  as  in  the  constructive  pos- 
session of  the  plaintiff  as  constable.  The  second  attachment 
was  therefore  void,  since  neither  the  officer  nor  his  servant  had, 
at  that  time,  the  possession  of  the  chattels  supposed  to  be  at- 
tached. There  is  no  doubt  that  an  officer,  having  attached  goods 
and  chattels,  or  other  estate,  by  virtue  of  one  original  writ,  may 
return  a  second  attachment  of  the  same  property,  so  long  as  he 
has  either  the  actual  or  constructive  possession  thereof,  upon 
another  original  writ,  whether  at  the  suit  of  the  same  plaintiff 
or  of  another.    But  here  the  goods  were  wholly  out  of  the  offi- 
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cer's  poBsesfliozi,  and  in  the  possession  of  the  debtor,  when  the 
second  writ  came  to  his  bands.  Upon  the  facts  reported,  it  is 
our  opimon  that  the  Terdict  be  set  aside,  and  that  a  general 
^et  be  entered  for  the  defendant,  and  that  judgment  be 
dered  aooordingly. 


Worcester  Bank  v.  Reed. 


fioKD  loa  FArrmrui.  PKBVOBMAircB— OoHSTBUcnoK. — ^Where  the  oonditioB 
of  a  bond  wm,  that  one  Appoiinad  to  an  office  in  a  bank  ahonld  w«Q  mA 
bitfafoQj  perfram  all  his  duties,  tmlj  aoooont  f of  moneys  intrusted  to 
bn  cats,  and  continue  in  said  service  for  the  term  of  two  yean,  unless 
MMSier  diMharged;  it  was  held  that  the  daose  respecting  the  two  years 
epctated  only  to  prevent  the  officer  from  quitting  the  service  within  two 
yens,  and  that  the  condition  of  the  bond  protected  the  hank  so  long  as 
ha  wmthmed  to  serve  under  the  appointment. 

Debt  on  a  bond,  the  condition  of  which  was  in  these  words: 
"  The  condition  of  this  obligation  is  such  that  whereas  Joseph 
Dodds,  of,  etc.,  hath  been  appointed,  by  the  president  and  direc- 
ton  of  the  Worcester  Bank,  accountant  in  said  bank;  now,  if 
the  aaid  Joseph  Dodds  shall  well  and  faithfollj  perform  all 
thoee  duties  and  services  in  the  said  bank  which  from  time  to 
time  ahall  be  required  of  him  by  the  president  and  directors 
of  Biid  bank  for  the  time  being,  and  shall  truly  and  f aithfolly 
•eoount  for  all  moneys  which  may  be  intmsted  to  his  care,  and 
sball  also  continue  in  said  service  for  the  term  of  two  years, 
uilees  sooner  discharged,  then  the  aboTO-written  obligation  to 
he  void;  otherwise  to  remain  ia  full  force  andTirtue.''  Plea, 
tliat  Dodds  did  faithfully  perform,  etc.,  for  the  term  of  two 
jeais,  and  did  truly  and  faithfully  account  for  all  moneys  in- 
tmsted to  his  care,  for  the  term  of  two  years,  according  to  the 
fonn  and  effect  of  the  condition. 

Demurrer  and  joinder. 

Bigdow  and  Lincoln^  for  the  plaintiffs. 

Blake  and  MiBs,  contra,  contended  that  the  engagement  of  the 
defendants  was  for  the  faithful  performance  of  certain  duties  by 
Dodds  for  the  space  of  two  years  only :  Bulier  t.  Wigge,  1  Saund. 
CO;  Wrighl  Y.  BusseU,  3  Wils.  630;  Arlington  y.  Merricke,  2 
Sttind.  412;  Barber  y.  Parker,  1  T.  R.  287. 

The  Comrr  expressed  their  opinion  that  the  condition  of  the 
^>0Dd  ptotected  the  plaintrfBi  so  long  as  Dodds  shoald  oontiniie 
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to  serve  them  under  that  appointment:  and  that  the  clause  re- 
specting his  continuance  for  two  years  in  the  service  of  the 
plaintifb  was  independent  of  the  other  parts  of  the  condition^ 
and  that  its  effect  was  only  to  prevent  his  quitting  the  service 
before  the  expiration  of  that  period. 
Defendant's  plea  bad. 


Fbesman  V.  Otis. 

t9]UM.IT3.] 

IlAKilTT  or  Pduio  Aoxht. — ^A  paUio  agent  ii  not  pericmally  liaUa  on  a 
eontimot  made  In  the  name  and  on  behalf  of  the  government;  hat  if  he 
deaiM  to  the  govemment  that  each  contract  haa  been  made^  and  thereby 
deprivea  the  party  of  hia  remedy  againat  the  government,  the  agent  ia 
peraonally  liable^  aa  he  haa  disavowed  hia  character  of  pnblio  agents  And 
if  the  agent  haa  received  from  the  govemment  money  for  the  aatiafaotiaD 
of  the  contract,  and  haa  not  so  applied  it,  he  ia  liable  in  an  action  for 
money  had  and  received. 

AssuMPSKT.  The  declaration  contained  counts,  on  an  indebU' 
aius  assumpaU  according  to  a  certain  account,  on  a  quantum 
vakbarU,  for  money  laid  out  and  expended,  and  for  money  had 
and  received.  It  appeared  in  evidence  under  the  general  issue 
that  the  defendant,  an  acting  collector  of  customs  for  the  United 
States,  entered  into  a  contract  vnth  the  plaintiff  to  charter  the 
latter's  vessel  as  a  revenue  cutter  and  agreed  to  pay  therefor  a 
certain  monthly  sum  in  addition  to  the  regular  wages  paid  to 
masters  and  crews  of  revenue  cutters,  the  plaintiff  being  en- 
gaged to  act  as  master  and  to  retain  the  crew  he  then  had  on 
the  vessel.  The  plaintiff  performed  his  portion  of  the  engage- 
ment for  one  month  and  six  days,  when  defendant  discharged 
the  vessel  from  service  and  notified  the  master  and  crew  that 
they  were  no  longer  in  the  employ  of  the  United  States.  The 
defendant  agreed  to  pay  the  plaintiff's  demand,  when  he  had 
money  in  his  hands;  but  although  much  more  than  this  de- 
mand had  been  sent  to  the  defendant  by  the  comptroller  of  the 
treasury  for  the  purpose  of  paying  the  revenue  cutters,  defend- 
ant failed  to  pay  plaintiff's  demand,  and  this,  notwithstanding  he 
had  received  a  letter  from  the  comptroller  advising  payment,  in 
order  to  avoid  a  law  suit.  There  was  in  evidence  a  letter  of  later 
date  from  the  comptroller  to  the  plaintiff  disallowing  his  claim 
against  the  United  States,  owing  to  representations  by  the  de- 
fendant that  i)laintiff  had  been  paid  for  his  services.  There 
Were  also  j)roduced,  letters  from  the  defendant  to  the  comp- 
troller in  which  it  was  stated  that  the  supposed  hiring,  etc.,  for 
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which  payment  was  demanded  was  merely  a  proposal  on  the  part 
of  the  defendant  and  not  a  condusiye  engagement  or  contract. 
The  pioposal  or  contract  was  made  in  pursuance  of  an  act  of 
eongiess  authorizing  the  hiring  of  revenue  cutters. 

The  jury  were  charged  that  if  a  contract  had  been  made  out^ 
with  the  defendant  as  agent  of  the  United  States,  he  would  not 
he  personally  liable,  unless  by  his  interference  he  prevented  the 
aUowauce  and  payment  of  the  plaintiff's  just  demands*  The 
jury  found  for  the  plaintiff  on  the  last  count,  subject  to  the 
opinion  of  this  court,  upon  a  motion  for  a  new  triaL 

Dana,  in  support  of  the  motion. 

Sproai,  coTtira, 

The  CovBT  said,  that  where  a  public  agent  makes  a  oontraot  in 
the  name  and  behalf  of  the  government,  it  is  a  point  well  set* 
tied,  that  the  agent  is  not  liable  to  the  action  of  the  party  con- 
tracted with,  who  must  look  to  the  government  But  if  such 
agent  should  deny  to  the  government  that  he  had  entered  into 
Boeh  contract,  and  by  such  interference  prevent  the  party  from 
lua  remedy  as  against  the  government,  he  must  be  personally 
liaUe,  as  he  has,  by  his  conduct,  in  effect  disavowed  his  acting 
in  character  of  a  pubHc  agent.  On  this  ground  we  are  of  opin- 
ion  that  the  verdict  is  right.  Further,  if  the  juiy  believed  that 
the  defendant  had  received  from  the  treasury  the  money  which 
was  intended  to  meet  the  plaintiff's  demand,  and  had  refused  to 
pay  it  over,  they  were  correct  in  charging  the  defendant  on  the 
phuntifTs  count  for  money  had  and  received. 

Let  judgment  be  entered  upon  the  verdict. 


See  Browm  v.  Awitim,  2  Am.  Deo.  11,  for  a  limilar  dadiioai 


Hatch  v.  Hatch. 

[9  Mam.  807.] 

DiuvKST  OF  Dbkd. — ^Where  a  deed  is  execnted  and  acknowledged  withont 
the  knowledge  of  the  grantee,  and  delivered  to  a  third  pemn  to  be  de- 
livered over  to  the  grantee  on  the  grantor's  death,  it  was  held  that  the 
deed  was  effectoally  delivered  at  the  time  of  the  first  delivery,  for  the 
vse  and  benefit  of  the  grantee,  he  having  received  the  deed  and  **1mw|^ 
the  premises  under  it  after  the  grantor's  death. 

iuiBATioir  ov  Dked. — ^Roles  as  to  the  alteration  of  written  exeontory  con- 
trsets  are  not  applied  with  the  ssme  strictness  to  oonveyanoes  of  real 
estate  whiok  has  vested  in  possMsion. 


63  Hatch  v.  Hatch.  [Mass. 

Petition  for  partition  of  certain  lands  of  which  the  respond- 
ents claimed  to  be  sole  seised.  The  case  appeazs  from  the 
opinion.  A  yeidiet  was  taken  for  the  respondents  snljeet  to 
the  opinion  of  this  conrfc. 

WkUman^  for  the  petitioners. 
ThamoB^  for  the  re^Mmdents. 

By  Court,  Sxwall,  J.  The  petitioners  and  the  respondents 
are  heirs  at  law  of  Israel  Hatch,  deceased,  who  had  been  the 
owner  of,  and  until  the  time  of  his  death  occupied  the  premises 
of  which  partition  is  prayed.  If  the  premises  descended  to  his 
heirs  at  law,  the  shares  of  the  petitioners  are  correctly  stated  in 
their  petition.  But  the  descent  is  controverted  by  the  respond- 
ents, who  plead  a  sole  seisin,  and  for  an  exclasiye  title  in  them- 
selyes,  they  rely  upon  two  deeds  produced  at  the  trial,  where 
the  questions  which  haye  been  argued  were  resenred.  It  seems 
to  haye  been  a  question  at  the  trial,  although  it  has  not  been 
insisted  on  in  the  azgument  by  the  petitioners'  counsel,  whether 
these  supposed  deeds  are  to  be  allowed  to  have  any  operation 
or  effect,  considering  the  manner  of  their  delivery,  and  the 
situation  in  which  they  were  retained  during  the  life  of  the 
.grantor  therein  named,  the  common  ancestor  of  the  petitioners 
and  the  respondents.  Upon  this  point,  the  circumstances  in 
evidence  are,  that  Isiael  Hatch,  about  four  years  before  bis 
•death,  signed,  sealed  and  acknowledged  the  writings  which 
<were  produced  at  the  trial  as  deeds,  and  which  purport  to  be 
witnessed  as  deeds  delivered.  The  grantees  named  therein  re- 
spectively are  Joel  Hatch,  one  of  the  respondents  in  one  of 
tbem,  and  in  the  other  Amos  Hatch,  since  deceased,  whose  heir 
at  law  is  the  other  respondent.  The  two  writings,  if  they 
operated  as  giants  and  conyeyances,  comprise  the  whole  prem- 
ises in  controversy,  which  were  thereby  given,  granted  and  con- 
veyed in  part  to  Joel  Hatch  and  his  heirs  and  assigns,  and  in 
part  to  Amos  Hatch,  and  his  heirs  and  assigns.  There  is  no 
evidence  of  the  privity  or  consent  of  either  Joel  or  Amos  in  this 
transaction;  but  it  is  proved  that  the  grantor  deposited  these 
writings,  together  with  his  last  will,  in  the  custody  of  John 
Turner,  esq.,  to  be  kept  until  the  grantor's  death,  and  then  to 
be  delivered  over  to  the  respective  grantees.  And  it  is  in  evi- 
dence  that  they  received  the  deeds  after  the  death  of  their 
father. 

There  is  certainly  a  want  of  technical  skill  and  acouxaoy  dis- 
covered in  the  mode  adopted  to  express  and  effectuate  the  inten* 
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tionB  of  Israel  Hatch,  the  ancestor,  if  these  were  to  retain  to 
himself,  diuing  his  life,  the  use  and  occupation  of  the  premises 
eonTejed  to  Joel  and  Amos,  and  for  the  writings  to  take  etteei, 
eonaisientlj  with  that  purpose,  after  the  death  of  the  grantor, 
and  then  to  operate  beneficially  to  the  grantees,  in  exclusion  of 
the  other  co-lieirB.  The  grantor  was  competent  to  this  disx>osal 
of  his  property,  and  his  intentions  were  in  every  respect  lawful. 
The  doubt  seems  to  be  as  to  the  form  of  conyeyance,  and  we 
see  Tery  little  ground  for  this.  The  delivery  is  an  essential 
requisite  to  a  deed,  and  the  effect  of  it  is  to  be  from  the  time 
when  it  is  delivered  as  a  deed.  But  it  is  not  essential  to  the 
valid  delivery  of  a  deed  that  the  grantee  be  present,  and  that  it 
he  made  to  or  accepted  by  him  personally  at  the  time:  Co.  Lit. 
36,  note  223,  Day's  edition.  A  writing  delivered  to  a  stranger 
for  the  use  and  benefit  of  the  grantee,  to  have  ^ect  after  a  cer- 
tain event,  or  the  performance  of  some  condition,  may  be  deliv« 
ered  either  as  a  deed  or  as  an  escrow.  The  distinction,  however, 
seems  almost  entirely  nominal,  when  we  consider  the  rules  of 
decision  which  have  been  resorted  to,  for  the  purpose  of  effectu- 
ating the  intentions  of  the  grantor  or  obligor  in  some  cases  of 
necessity.  If  delivered  as  an  escrow,  and  not  in  name,  as  a 
deed,  it  will  nevertheless  be  regarded  and  construed  as  a  deed 
from  the  first  delivery  as  soon  as  the  event  happens,  or  the  con- 
dition is  performed,  upon  which  the  effect  had  been  suspended, 
if  this  construction  should  be  then  necessary  in  furtherance  of 
the  lawful  intentions  of  the  parties.  This  subject  was  very  fully 
examined  in  the  case  of  Whedvoright  v.  Wheelwright^  2  Mass. 
447  [3  Am.  Dec.  66],  and  the  reasoning  of  the  chief  justice  in 
stating  the  opinion  of  the  court  in  that  decision,  establishes  a 
rule  for  deciding  the  case  at  bar.  The  writings  deposited  with 
Mr.  Turner  by  Israel  Hatch,  the  ancestor,  whether  as  deeds  or 
escrows  at  that  time,  are  to  be  considered  as  then  effectually  de- 
livered to  the  use  and  benefit  of  the  grantees  named  therein; 
they,  Amos,  as  well  as  Joel,  having  received  them,  and  claimed 
under  them  the  premises  in  controversy,  after  the  death  of  the 
grantor. 

The  objection  principally  insisted  on  for  the  petitioners  re- 
spects one  of  these  deeds  only:  that  under  which  the  heir  of 
Amos  claims  the  part  of  the  premises  in  controversy  described 
in  the  deed  to  him.  It  is  argued  that  this  deed  was  deslnroyed 
after  the  death  of  the  grantor,  and  after  the  delivery  of  the  deed 
to  Amos,  or  at  that  time  by  an  alteration  made  in  it,  which  he 
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Buggestedy  and  which  Mr.  Turner  made.  The  alteration  was  to 
oorrect  that  deed  in  the  descriptive  part  of  the  premises  oon- 
▼eyedy  where  one  Lapham  is  mentioned  as  an  owner  of  adjoining 
land.  In  the  deed  he  was  called  Joshua,  which  word,  at  the 
suggestion  of  the  grantee,  was  altered  to  Joseph,  that  being'  the 
Christian  name  of  the  Lapham  intended  in  that  reference.  In 
the  ancient  books  there  are  many  dicta  respecting  deeds,  which 
in  modem  cases  and  decisions  have  been  either  neglected  or  ex« 
ploded,  or  so  explained  as  to  be  rendered  consistent  with  the 
security  of  tities  and  demands  depending  upon  written  evidence, 
and  subject  at  all  times  to  a  variety  of  accidents  and  misfor- 
tunes. The  learning  upon  this  subject  is  revised  at  large  in  the 
case  of  Beed  v.  Brookman^  3  T.  B.  151,  where,  to  excuse  himself 
from  a  profert  of  his  deed,  the  party  alleges  the  loss  of  it  by 
time  and  accident.  And  this  may  be  compared  with  the  case  of 
Master  v.  MUler,  4  T.  B.  822,  cited  in  the  argument,  where  a 
material  alteration  in  the  tenor  of  a  bill  of  exchange  was  con- 
sidered, by  a  majority  of  the  court  of  king's  bench  fatal  to  the 
instrument.  In  executory  contracts  provable  by  written  instru- 
ments, the  remedy  is  sometimes  lost  by  the  loss  of  the  evidence; 
and  bonds  and  notes  which  have  been  altered  in  a  material  part 
by  the  obligee  or  payee  are  no  longer  proof  of  an  obligation  or 
promise  which  when  given  by  the  party  charged,  was  expressed 
in  other  words  than  the  instrument  adduced  against  him.  This 
rule  might  possibly,  though  I  doubt  it,  be  extended  in  strict- 
ness, even  at  the  present  day,  to  alterations,  wholly  immaterial, 
if  made  at  the  instigation  of  the  party  entitled  by  the  instru- 
ment,  although  it  were  done  innocentij,  and  to  no  injurious 
purpose. 

But  these  rules  have  not  the  same  operation  where  a  title  in 
real  estate  is  in  question.  The  canceling  of  a  deed  will  not 
divest  property  which  has  once  vested  by  a  transmutation  of 
possession.  A  man's  tiUe  to  his  estate  is  not  destroyed  by  the 
destruction  of  his  deeds:  2  H.  Bl.  259;  10  Co.  92.  The  deed  in 
the  case  at  bar  is  evidence  competent  for  the  examination  and 
consideration  of  the  jury.  Its  credit  might  be  impaired  in  some 
particular  circumstances,  while  it  continued  to  be  not  only  com- 
petent, but  satisfactory  evidence  on  the  question  on  trial.  In 
very  ancient  times.  Lord  Coke  observes,  judges  did  judge,  upon 
their  view,  deeds  to  be  void,  if  razed  or  interlined  in  material 
points  or  places;  but  of  late  times  the  judges  have  left  that  to 
be  tried  at  the  bar:  Co.  Lit.  225,  b.     The  alteration  objected  to 
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in  the  case  at  bar,  however  made,  is  bo  wholly  immaterial,  as  in 
no  respect  to  abate  the  credit  which  the  deed  in  question  would 
otherwise  deserre,  and  its  competency  to  prove  a  title  in  Amos 
Hatch,  which  descended  to  his  son,  the  respondent,  remains. 
Judgment  is  to  be  entered  for  the  respondents  on  the  verdiok 


WhITB  V.  HOWLAND, 


(•lQa.814.] 

SmiAL  Indorsbmbht— EmecT  or. — ^An  indonement  of  9tvk  date  oa  ths 
bftck  of  »  Bogotiable  prominory  note,  in  the  words:  *'  For  tsIqo  receiyad, 
we,  jointly  and  BeTerally,  undertake  to  pay  the  money  within  mentioned 
to  the  eaid  "  payee,  renders  the  indorwrs  BeveraUy  liable  as  original  prom- 
isors. 

Case  on  a  note  made  by  Taber,  and  payable  to  White  on  de- 
mand. Upon  the  note  was  an  indorsement  of  even  date,  as 
follows:  ''For  value  received,  we  jointly  and  severally  under- 
take to  pay  the  money  within  mentioned  to  the  said  William 
White,  John  Coggeshidl,  jun.,  John  H.  Howland."  The  declar- 
ation contained,  among  other  counts,  one  as  upon  a  promissory 
note,  signed  by  the  defendant  alone.  It  appeared  that  for 
money  loaned  to  Taber  by  White,  Taber  agreed  to  give  a  prom-, 
issoiy  note,  with  two  indorsers;  and  that  in  piursuance  of  this 
agreement,  he  drew  the  note  in  question  payable  to  White,  in- 
stead of  to  Coggeahall,  as  was  intended.  Howland  at  first 
objected  to  indorsing  the  note,  saying  that  it  was  not  in  the 
ordinary  form  of  indorsed  notes,  but  finally  did  sign  it. 

B.  Whiiman^  for  the  defendant,  urged  that  he  was  but  an 
indorser,  and  as  no  notice  of  non-payment  had  been  given  him, 
he  was  not  liable. 

Sproat,  corUra. 

Bt  Coubt:  It  is  very  probable  that  the  parties  to  this  note 
contemplated  that  the  note  should  have  been  made,  as  the  de- 
fendant's counsel  had  suggested.  But  the  case  finds  that  this 
defendant  knew  before  he  put  his  name  upon  it  that  it  was  not 
Bo  made;  and  he  objected  to  signing  it  for  that  reason.  From 
this  it  should  seem  that  he  was  aware  that  the  contract  was  not 
Bo  favorable  to  him  as  if  he  had  merely  indorsed  a  note  in  the 
usual  mode.  The  defendant's  counsel  objects  that  there  is  no 
count  in  the  declaration  to  which  the  note  in  evidence  can 
ipply.    But  we  are  all  satisfied  that  this  case  is  within  the  rea- 
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Bon  of  Hunt  y.  Adams,  5  Mass.  358  [4  Am,  Dec.  68],  and  that 
the  effect  of  the  defendant's  signature  is  the  same  as  if  he  had 
aubscribed  the  note  on  the  face  of  it  as  a  surety.  He  is  thea 
answerable,  as  an  original  promisor,  equally  with  Taber;  and 
iba  count  in  the  declaration,  which  charges  him  as  a  Bevezal 
original  promisor,  is  supported  by  the  note  in  its  actual  form. 

A»  to  the  liability  of  a  third  person,  who  indorses  a  negotiable  pronuasoiy 
note  before  the  payee  and  before  the  instniment  is  delivered,  see  the  note  t» 
FMugh  ▼.  Lave,  3  Am.  Dea  57L 
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19  ILuM.  837.J 
ANOnJiABY  ADMINIfiniUTXOlf— LIABIIJT7   OV   ADMDri8TAA.T0a   TO   AOOOOST. 

-—An  administrator,  with  the  will  annexed,  pordhased  and  took  an  assign* 
ment  to  himself,  in  hia  individual  capacity,  from  the  assignees,  to  whoga 
the  deceased,  being  a  bankrupt  had,  in  his  lifetime,  assigned  all  his  prop- 
erty  to  pay  his  debts.  The  assignment  to  him  was  of  all  their  right  end 
title  in  the  assignment  from  the  deceased.  There  was  a  surplus  after  ast- 
isfying  the  debts,  which  in  the  first  assignment  was  agreed  to  be  paid  to 
the  assignor.  It  was  held  lawful  for  the  assigneeB  to  reassign;  and  the 
reassignment  to  the  administrator,  though  made  to  him  individually,  had 
the  effect  only  of  a  release  or  dischaige  by  the  assignees  of  the  deceased 
from  their  demands  under  the  assignment,  and  so  was  to  be  considered  a 
reconveyance  to  the  administrator  in  his  representative  capacity,  and 
therefore  the  money  recovered  by  such  administrator,  under  such  assign* 
ment,  became  assets  in  his  hands,  for  which  he  should  account. 

AaBomiBNT  tJKDBR  FoRKiON  IiAW. — An  assignment  by  commiasionen  of 
bankruptcy  in  a  foreign  country,  does  not  operate  as  a  legal  or  eqnitaUe 
transfer  of  the  property  of  the  bankrupt  elsewhere,  so  as  to  prevent  a 
creditor  in  another  jurisdiction  from  resorting  to  such  property  or  debts 
for  payment,  or  the  bankrupt  from  transferring  the  same. 

Bights  or  Leoatbss,  bt  what  Law  Govxrned.— The  ri^ts  of  legatee^ 
especially  of  residuary  legatees,  as  well  as  of  the  next  of  kin,  depend 
upon  the  laws  of  the  country  where  the  deceased  had  his  home;  and  to 
this  end  all  the  chosas  in  action  and  personal  effects  are  to  be  desnted 
local,  to  be  there  accounted  for,  and  finally  administered  where  collected, 
or  accruing  in  possession  to  the  executor  or  administrator. 

Dkbt  upon  a  bond,  dated  March  17, 1801,  made  to  the  plaintiff^ 
as  judge  of  probate  of  Suffolk  county,  by  the  defendant,  Ward 
N.  Boylston,  as  administrator  de  bonis  rum,  with  a  copy  of  the 
will  of  Thomas  Boylston,  late  of  Loodon,  annexed,  pursuant  to 
the  statute  of  1785,  c.  12.  The  action  was  prosecuted  for  the 
benefit  of  the  inhabitants  of  Boston  named  as  residuary  lega- 
tees in  said  will.     The  defendant  pleaded  in  bar  a  performance 
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of  the  condition  of  the  bond,  and  alleged  that  the  sunis  of 
money  elaimed  in  this  action  had  been  reoovered  from  the  rep- 
rasentatiTes  of  Moses  Gill,  bj  Mrhom  they  had  been  dne  to  de- 
fendant's testator,  by  the  defendant  in  his  individnal  capacity, 
by  Tirtoa  of  an  assignment  to  defendant  from  the  testator,  and 
had  not  been  recoyexed  by  defendant  in  his  character  of  admin- 
istratcMr.  The  eircumstanoes  under  which  the  assignment  was 
iDade,  and  the  questions  raised  by  the  pleadings,  appear  from 
the  opinicHi  of  this  court,  before  whom  the  cause  came  upon  a 
demuzor  to  the  rebutter. 

Dexter  and  Morton^  AUorney^enerail^  for  the  plaintiff. 

Otis  and  Jackson^  contra. 

By  Court,  Sewaix,  J.  The  general  question  to  be  determined 
upon  these  pleadings  is,  whether  the  judgment  recovered  by 
the  defendant,  as  administrator  of  Thomas  Boylston,  against 
the  executor  of  the  last  will  of  Moses  Gill,  esq.,  deceased,  so  far 
as  payment  and  satisfaction  have  been  obtained,  is  to  be  inven* 
tocied  and  accounted  for  by  the  defendant,  according  to  the 
eondition  of  his  bond  of  administration,  given  to  the  judge  of 
probate  for  the  county  of  Suffolk  when  the  defendant's  letters 
of  administxation  were  granted.  If,  on  this  question,  the  de- 
dskm  should  be  against  the  defendant,  there  arises  another 
question,  of  the  authority  of  this  court  in  this  particular  case; 
of  the  liability  of  the  defendant,  in  this  jurisdiction,  in  an  action 
prosecuted  at  the  instigation  of  the  residuary  legatees  named  in 
the  last  will  of  Thomas  Boylston.  Against  the  acoountability, 
which  seems  to  result  from  the  nominal  description  of  the  prop- 
erty in  question,  the  defendant  alleges  a  title  in  himself  to  the 
<**»»iiKlff  for  which  that  judgment  was  recovered — an  assignment 
thereof  for  a  valuable  consideration  paid  by  himself.  Ux>on  this 
•aag^in^nt  he  relies,  as  vesting  in  him  an  exclusive  right,  an 
authoritj  to  retain  to  his  own  use,  and  without  account,  all  the 
effects  of  that  judgment,  recovered  in  name  only  by  the  admin« 
istrator  of  Thomas  Boylston,  deceased. 

The  title  of  the  defendant,  of  which  the  burden  of  proof  cer- 
tainly rests  upon  him,  is  thus  derived,  according  to  the  facts 
disdoeed  in  the  pleadings,  and  not  traversed  or  contested  so 
far  as  they  aie  material  to  the  defense  or  the  maintenance  of 
this  action.  The  immediate  assignment  to  the  defendant  is  by 
aa  indenture  of  two  parts,  dated  the  twenty-fourth  of  August, 
1799,  from  George  Lee  and  others.  They  acted  therein  and 
to  act  as  assignees,  under  a  commission  of  bankruptcy. 
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which  hadl)6en  issued  against  Thomas  Bojlston  and  Messrs. 
Lane  &  Frazier,  and  by  virtue  of  a  special  assignment  tiom 
Thomas  Bojlston,  in  his  life-time.  That  assignment,  by  an  in- 
denture dated  the  first  of  March,  1794,  was  made,  as  it  appears, 
for  the  purpose  of  carrying  into  effect  certain  proposals  on  his 
part,  assented  to  by  the  assignees  and  certain  creditors,  under 
the  commission  of  bankruptcy,  parties  to  the  instrument.  By 
this  indenture,  Thomas  Bojlston,  among  other  things,  assigns 
and  conveys  to  Lee  and  others  all  the  real  and  personal  estate 
which  he  had  before  placed  in  the  hands  of  Moses  Gill  and 
others,  by  certain  voluntary  conveyances  without  consideration, 
and  which  are  thereby  revoked,  and  all  other  his  personal  estate, 
moneys  and  securities  for  money,  goods  and  chattels  whatsoever, 
with  certain  exceptions  not  important  in  this  inquiry,  upon 
trusts  afterwards  mentioned.  The  writings  by  whidi  these  sev- 
eral assignments  are  understood  to  have  been  effected,  are,  in 
the  case  by  the  profert  of  them,  and  by  the  oyer,  granted  in  the 
pleadings;  and  the  construction  and  effect  of  these  instruments, 
so  far  as  the  defendant's  claim  and  title  are  concerned,  is  the 
important  inquiry,  upon  the  result  of  which  the  decision  in  this 
action  depends. 

By  the  indenture  to  which  Thomas  Boylston  was  a  parfy,  hia 
separate  debts,  an  annuiiy  for  four  years,  and  a  gratuity  of  five 
thousand  pounds  to  him  personally,  are  to  be  paid  out  of  the 
estate  and  effects  to  be  recovered  from  Moses  Gill  and  others, 
and  out  of  his  other  separate  estate  and  effects;  subject  to  which 
the  whole  are  made  and  declared  to  be,  with  the  estates  and 
effects  of  Lane  &  Frazier,  a  security  to  all  the  joint  creditors  of 
Lane,  Frazier  and  Boylston,  for  a  composition  of  fifteen  shil- 
lings  in  the  pound,  of  the  debts  proved,  etc.,  under  the  commis- 
sion, payable  in  certain  installments,  which  were  to  be  completed 
on  or  before  the  last  day  of  March,  1798,  and  to  be  accepted  in 
full  by  the  creditors  of  the  partnership.  And  the  assignees  and 
creditors  covenant  that,  when  all  the  trusts  in  favor  of  the  credi- 
tors shall  be  fully  performed,  they  will  consent  to  a  supersedeas 
of  the  commission,  and  that  it  shall  be  lawful  for  the  assignees 
to  reconvey  all  the  said  estate  and  effects  then  in  their  hands  to 
the  said  Lane,  Frazier  and  Bojlston,  according  to  their  respec- 
tive rights  and  interests  therein.  There  is  a  reliance  also  for 
the  plaintiff  on  the  implied  trust  to  the  same  purpose,  which  is 
said  to  be  understood  in  everj  assignment  under  a  commission 
of  bankruptcj — ^viz.,  that  when  the  effects  assigned  are  found 
to  exceed  the  amount  of  the  debts  proved  under  the  commis- 
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son,  the  Bnrplos  of  the  bankrupt's  effects  are  to  be  reconveyed 
to  him,  whether  the  commissioii  is  or  is  not  superseded. 

These  trusts,  by  which  a  remaining  interest  and  equity  con- 
tinued in  Thomas  Boylston,  in  the  effects  he  had  assigned,  have 
resdered  material  the  averments  in  the  surrejoinder  for  the 
plaintiff,  and  those  for  the  defendant  in  his  rebutter.  Of  these 
inflations,  the  most  important  in  considering  the  general  ques- 
tion of  the  defendant's  title  are  the  circumstances  which  are  to 
be  taken  as  confessed;  that  the  defendant  when  he  contracted 
with  the  assignees  of  Thomas  Boylston  for  an  assignment  of  the 
demands  Tested  in  them  against  Moses  Gill,  was  administrator 
vith  the  will  annexed  of  Thomas  Boylston,  by  letters  of  ad- 
ministration obtained  from  the  prerogative  court  of  the  arch- 
bishop of  Canterbuiy,  in  which  the  same  will  had  been  proved 
on  the  fifth  of  April,  1799;  that  the  defendant  then  had  in  his 
h&nds,  of  the  effects  of  the  testator,  a  large  sum  of  money,  much 
exceeding  the  sum  required  for  the  contract  and  purchase;  that, 
with  the  sum  paid  by  the  defendant,  the  assignees  held  of  the 
e&cts  assigned,  more  than  sufficient  to  pay  >all  the  debts  of 
Thomas  Boylston  and  the  composition  upon  the  debts  of  Boyl- 
ston, Lane  and  Frazier;  and  that  all  their  creditors  respectively 
have  been  since  fully  satisfied,  so  far  as  the  assignees,  or  the 
effects  holden  by  them,  were  liable.  On  the  other  hand  it  must 
be  understood  and  considered  that  this  sufficiency  of  the  estate 
sad  efEeets  assigned  was  unknown,  and  had  not  been  actually 
realized  by  the  assignees,  at  the  time  of  the  assignment  by  them 
made  to  the  defendant;  and  that  a  large  sum  of  money  was  then 
dae  to  the  creditors  of  Thomas  Boylston,  and  of  Boylston,  Lane 
tnd  Frazier,  for  which  the  effects  in  the  hands  of  the  assignees 
were  then  liable.  The  circumstance,  also,  that  the  purchase 
was  made  with  the  defendant's  own  money,  and  not  with  the 
money  in  his  hands,  as  administrator,  deserves  attention;  as  it 
is  STerred  and  admitted  by  the  pleadings  that  the  defendant  has 
paid  seven  hundred  and  fifty  pounds  sterling  for  the  assignment 
to  him.  But  with  this  is  to  be  considered  the  amount  of  the 
judgment  recovered  being,  as  averred,  upwards  of  one  hundred 
thoasand  dollars,  or  more  than  tWenty-two  thousand  seven 
hundred  pounds  sterling. 

Some  objections  have  been  urged  in  a  general  view  of  this 
Ribject,  upon  the  ground  that  choses  in  action  are  not  assign- 
able, and  that  the  assignees  under  the  commission,  had  no 
aathority  to  assign,  or  transfer  these  demands  to  the  defendant. 
Choses  in  action  have  been  for  a  long  time  considered  as  assign* 
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able,  as  to  the  beneficial  interest  and  property;  and  numerous 
decisions  to  that  e£fect  maj  be  cited  in  which  the  principle  lias 
been  established  and  enforced  as  well  in  courts  of  law  as  in  equity : 
Com.  Dig.  Assignment,  C.  1;  1  T.  B.  26,  619;  Ca.  Ch.  169. 
The  remedy  is  still  subject  to  some  restriction,  not  afiEectingtbe 
contract  of  assignment,  but  requisite  to  the  security  of  the  party 
liable  by  the  contract  assigned,  where  the  transfer  has  no  ail 
from  any  statute  provision  or  particular  usage  as  in  cases  of 
negotiable  notes  and  bills  of  exchange,  and  assignments  under 
the  statutes  of  bankruptcy:  2  Yem.  692,  765.  In  this  last  case, 
however,  an  assignment  by  commissioners,  if  effectual  after 
notice  to  the  debtor  of  the  bankrupt  so  far  as  to  vest  in  the 
assignees  the  beneficial  interest  property,  would  not  be  allowed^ 
with  us,  the  operation,  which  such  an  assignment  has  in 
England,  of  giving  to  the  assignees  a  remedy  in  their  own 
names  upon  the  debt  assigned.  Respecting  debts,  therefore, 
recoverable  in  this  jurisdiction  an  assignment  under  a  commis- 
sion of  bankruptcy  is  not  more  effectual  than  it  would  be  if 
obtained  from  the  bankrupt,  by  an  instrument  to  which  he 
should  be  a  party  in  fact. 

The  power  of  the  first  assignees  to  reassign  seems  to  be  un- 
derstood in  several  provisions  of  the  bankrupt  laws,  and  is,  in 
every  case,  the  result  of  an  absolute  property  and  right  vested 
by  an  assignment  from  a  creditor  of  all  his  interest  and  demand^ 
with  powers  of  attorney  and  substitution  granted  to  his  assignee. 
The  right  of  the  assignee  of  a  chose  in  action  is  not  defeated  by 
the  death  of  the  assignor.  But  the  contract  of  assignment  en* 
titles  the  assignee  to  the  aid,  and  authorizes  him  to  use  the 
name  of  the  executor  or  administrator.  It  results,  of  course^ 
that  in  such  a  case  the  executor  or  administrator  is  not  account* 
able  for  the  judgment  which  may  happen  to  be  recovered  in  his 
name,  the  beneficial  interest  and  property  having  belonged  to 
another,  and  not  to  the  testator  or  intestate  at  the  time  of  his 
death:  Com.  Dig.  Bankrupt,  D.  21,  Skin.  232;  Lovelace,  47; 
Shep.  Touch.  497. 

Thus  far  the  title  and  claim  of  the  defendant,  under  the  as- 
signment from  Thomas  Boylston  to  Lee  and  others,  and  their 
assignment  to  the  defendant  seems  to  be  maintained  against  all 
the  objections  which  have  been  urged  either  from  a  supposed 
want  ol  authority  in  the  assignees  to  reassign,  or  their  apecia] 
trust,  as  acting  under  a  commission  of  bankruptcy,  as  well  as 
under  a  contract  with  Thomas  Boylston,  for  a  composition  ol 
the  debts  of  the  partnerslup.    The  particular  case  of  a  ]ad£;meni 
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recoTered  by  an  administarator,  upon  demands  and  chosea  in  ao* 
tion,  which  had  been  assigned  to  him  in  the  life-time  of  the  in- 
testate is  indeed  unusual.  But,  allowing  that  his  name  is  to  be 
used  to  the  same  purpose  by  any  other  assignee,  we  know  of  no 
rede  or  principle  of  law  which  will  avoid  the  effect  of  the  assign- 
ment,  because  of  the  concurrence  of  administrator  and  assignee 
ia  the  same  person,  or  prevent  a  recovery,  in  that  case,  to  his 
own  use,  and  without  account. 

The  inquiry  is  thus  narrowed,  in  our  opinion,  to  the  questions 
which  have  been  aigaed  respecting  the  operation  of  the  assign- 
aent  to  the  defendant,  whether  the  property  and  demands 
(Weby  assigned  were  transfeired  to  him,  to  his  own  personal 
tsae  and  benefit;  or  that  the  assignment  has  the  effect  only  of  a 
release  and  discharge  by  the  assignees  of  Thomas  Boylston  from 
their  demands,  and  is  to  be  considered  as  a  reconveyance  to  his 
representative.  Testing  the  property  assigned  in  the  defendant 
as  administrator.  The  counsel  for  the  defendant  rely  upon  the 
tenor  of  the  instruments  of  assignment,  their  legal  construction 
aod  effect  and  the  fact  of  a  consideration  paid  by  the  defendant 
from  his  own  money,  adequate,  it  is  said,  considering  the  un- 
certain amount  and  value  of  the  demands  assigned,  and  at  least 
soiBcient  for  the  purpose,  where  the  assignors  were  intrusted 
with  the  absolute  disposal  of  the  property  assigned.  The 
connsel  for  the  plaintiff,  or  rather  for  the  legatees  of  Thomas 
Boylston,  at  whose  promotion  this  suit  is  brought,  have  rested 
their  principal  argument  upon  the  relations  of  the  parties  in  the 
assignment  immediately  to  the  defendant.  It  is  argued  that 
be  ia  accountable  and  to  be  charged  for  the  judgment  recovered 
against  the  executor  of  Moses  Oill  or  for  the  effects  received 
thereon,  because  the  assignment  under  which  he  claims  was 
oade  to  him  by  trustees  accountable  at  the  time  to  him  as  ad- 
ounistrator;  because  the  interest  transferred  was  a  property  for 
which,  upon  their  trust,  they  were  then  liable  to  the  repre- 
sentatives of  Thomas  Boylston;  and  because  the  defendant,  who 
now  claims  as  assignee,  or  purchaser,  having,  at  the  time  of  his 
porchase,  the  office  of  administrator  with  the  will  annexed,  was 
himsdf  the  trustee  of  the  creditors  and  legatees  of  Thomas 
Boylston,  and  therefore,  at  their  election,  he  is  to  be  considered 
u  having  redeemed  a  mortgage  or  pledge  of  the  testator,  which 
l^ecomes  assets  for  the  performance  of  his  last  will. 

As  to  the  title  of  the  defendant,  so  far  as  it  depends  on  the 
teior  of  the  two  indentures  and  the  intentions  therein  expressed 
^  the  several  parties  to  those  instruments,  we  have  not  been 
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able  to  discover,  from  a  careful  ezaminatioQ  of  them,  any  recital 
or  stipulation  which  militates  with  the  claim  of  the  defendant. 
Independently,  altogether,  of  the  operation  of  the  statutes  of 
bankruptcy,  by  the  deed  and  assignment  of  Thomas  Boylston  to 
Lee  and  others,  the  assignees  under  the  commission,  they  be- 
came entitled  to  all  the  personal  estate,  moneys,  and  securities 
for  moneys,  goods  and  chattels  of  Thomas  Boylston,  whatsoever 
and  wheresoever.  Our  opinion  of  their  authority  to  reassign  we 
have  already  intimated;  and  in  the  indenture  between  Ijee  and 
others,  the  assignees  under  the  commission,  and  the  defendant, 
in  which  the  indenture,  whereto  Thomas  Boylston  was  a  party, 
is  carefully  recited,  and  in  pursuance  of  an  agreement  recited 
to  have  been  made  with  the  defendant  by  George  Erving,  one  of 
the  assignees,  and  for  divers  causes  and  considerations,  and  a 
nominal  consideration  of.  ten  shillings,  the  assignees  bargained, 
aliened,  released,  and  assigned  unto  the  said  Ward  N.  Boylston, 
and  his  heirs,  ''all  those  messuages  and  lands  in  the  town  of 
Boston,  and  other  parts  of  the  state  of  Massachusetts  Bay, 
which,  by  the  recited  indenture,  Thomas  Boylston  had  cove- 
nanted and  agreed  to  convey,  etc.,  as  the  assignees  should  ap- 
point, etc.,  subject  as  in  that  indenture  mentioned.  Also,  for 
the  same  considerations,  etc.,  and  in  further  performance  of  the 
agreement  aforesaid,  the  said  Lee  and  others,  assignees  under 
the  commission  of  bankruptcy,  bargain,  sell,  assign,  tTansfer^ 
and  set  over,  all  and  every  the  debts  and  debt,  rents  and  ar- 
rears of  rent,  sums  and  sum  of  money,  and  all  other  the  per- 
sonal estate  and  effects  whatsoever,  late  of  the  said  Thomas 
Boylston,  deceased,  which,  under  and  by  virtue  of  the  said  inden- 
ture of  March  1,  1794,  the  said  Lee  and  others  now  are  entitled 
to  demand  against  or  from  the  said  Moses  Gill,  his  executors  or 
administrators, and  which  now  remain  due  and  recoverable,  etc; 
to  have,  hold,  receive,  take  and  enjoy  the  said  debts,  rents,  sums 
of  money,  etc.,  as  assigned  to  the  said  Ward  N.  Boylston,  hia 
executors,  administrators  and  assigns,  as  his  and  their  own 
proper  goods  and  chattels  forever."  And  he  is  then  appointed 
the  attorney  of  the  assignees,  to  demand,  etc.,  in  their  names, 
etc.,  and  he  covenants  on  his  part  to  indemnify  them  against 
his  acts  in  their  names,  by  virtue  of  the  powers  granted. 

The  words,  ''subject  as  in  that  indenture  is  mentioned," 
connected  as  they  are  immediately  with  the  transfer  of  real 
estate,  must,  we  think,  have  reference  to  the  recital  of  possible 
charges  and  incumbrances,  to  which  the  messuages  and  lands 
in  Boston  and  other  parts  of  the  state  may  be  supposed  liaUa. 
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To  anderatand  this  reference  as  including  the  trusts  and  limita- 
tions upon  the  property  of  the  assignees,  would  render  it  in- 
consistent with  the  general  purpose  of  the  instrument  and 
contract.  And  upon  the  whole,  if  it  was  competent  to  the  de- 
fendant to  purchase  the  property  in  question  to  his  own  use, 
the  indenture  of  two  parts,  in  which  he  was  a  party,  is  sufficient 
eTidence  of  the  intentions  of  the  assignees  to  sell,  and  of  the 
defendant  to  purchase  to  his  own  use;  and  their  contract  must 
avail  accordingly.  When  called  upon,  however,  to  give  to  this 
instnunent  the  effect  of  a  conveyance  and  transfer,  to  the  ez- 
dnaiTe  benefit  and  use  of  the  defendant,  the  nature  and  situation 
of  the  property  intended  to  be  transferred  become  very  import- 
ant considerations. 

The  demands  assigned,  upon  which  the  contest  in  the  case  at 
bar  has  arisen,  were  not  recoverable  at  the  time  of  the  assign- 
ment, but  by  the  intervention  of  an  administrator  in  this  juris- 
diction, where  the  debts  were  due  and  the  debtor  was  then  living. 
Nor,  as  we  conceive,  were  those  demands  recoverable  here  for 
the  benefit  of  the  assignees  under  the  conunission  of  bankruptcy, 
to  the  exclusion  of  any  creditors  of  Thomas  Boylston,  if  any 
should  be  within  this  jurisdiction:  Le  Chevalier  v.  Lynch,  Doug. 
170.  The  trusts  and  purposes  for  which  these  demands  had 
been  vested  in  the  assignees  were  nearly  fulfilled.  The  last 
installment,  it  is  said,  had  not  been  paid,  although  the  time 
had  elapsed;  but  it  must  be  presumed,  upon  the  facts  averred, 
that  their  claims  upon  the  property  of  Thomas  Boylston,  under 
his  deed  to  them,  and  the  sufficiency  of  the  effects  in  their  hands 
to  respond  to  those  claims,  were  at  that  time  capable  of  being 
asoeitained  to  a  great  degree  of  certainty;  and  beyond  that 
amount,  for  the  whole  residue  of  the  property  intrusted  with 
the  assigneee,  they  were  in  effect  the  trustees  of  Thomas  Boyl- 
ston, and  of  his  representatives  after  his  decease,  accountable 
in  this  relation  both  by  the  operation  of  the  bankrupt  laws  and 
bj  their  express  stipulations  in  the  indenture  between  them  and 
Thomas  Boylston,  by  which  his  effects,  and  these  demands  in 
particular,  are  understood  to  have  been  assigned.  The  author- 
ity to  exact  this  account,  to  enforce  the  execution  of  the  trust, 
in  which  the  assignees  were  then,  in  fact,  liable,  vested  in  the 
defendant  upon  his  administration;  and  it  had  become  his  duty 
to  exercise  this  authority  for  the  use  and  benefit  of  the  creditors 
and  legatees  of  the  deceased  testator.  Indeed,  the  rights  of 
Thomas  Boylston,  resulting  from  the  limitations  upon  the  prop- 
erty of  the  assignees  in  the  effects  assigned  to  them,  and  from 
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their  coyenants  to  reconyey  as  soon  as  aU  the  trusts  in  fayor  of 
the  creditors  should  haye  been  fulfilled,  were  in  the  nature  of 
choses  in  action,  which  had  yested  in  the  defendant  as  adminia- 
trator. 

In  this  distinct  responsibility  of  the  defendant  under  his  ad* 
minisixation,  and  of  the  assignees  under  their  assignment,  con- 
sisted the  legal  security  of  the  creditors  and  legatees  of  Thomas 
Boylston,  that  whateyer  residue  should  be  found  to  haye  re- 
mained of  his  effects  would  be  recoyered  and  accounted  for  to 
their  use.  And  if  this  security  has  been  lost,  and  with  it  their 
just  expectations  upon  the  effects  of  Thomas  Boylston  in  the 
hands  of  his  assignees,  it  must  be  because  the  defendant,  acting 
by  yirtue  of  his  office,  had  authority  to  relinquish  demands  and 
rights  yested  in  him  as  administrator,  without  any  considera- 
tion to  those  prejudiced  thereby,  or  any  accountability  on  his 
part,  The  assignees  protected  themselyes  by  obtaining  the 
consent  of  the  creditors  under  the  commission  and  compromisei 
and  by  dealing  with  the  defendant,  the  other  party  to  whom  the 
assignees  had,  as  the  eyent  proyed,  beoome  in  fact  accountable. 
His  acceptance  of  the  assignment,  being  at  the  time  adminis- 
trator, operated  as  a  discharge  to  them;  and  if  this  bargain  is 
to  be  confirmed  upon  the  terms  which  haye  been  urged  for  the 
defendant,  he  gains  indeed,  but  at  the  expense  of  those  who 
had  rights  not  subjected  to  his  disposal  by  any  privity  of  con- 
tract. Whether  they  were  so  subjected  by  the  act  of  law  under 
which,  and  not  by  the  appointment  of  the  puiies  concerned  in 
interest,  the  defendant  derives  his  authority  and  trust  as  admin- 
istrator, remains  to  be  considered. 

To  decide  upon  the  case  thus  presented,  we  haye  not  thoq^it 
it  necessaiy  to  examine  very  extensively  the  rules  of  chanoeiy 
respecting  trustees,  and  the  restrictions  upon  them  in  the  dis- 
posal of  estates  and  property,  under  that  form  of  trusts  which 
are  cognizable  in  courts  of  chancery  exdusiTely.  It  is  said,  and 
perhaps  justly,  that  a  court  of  chancery  is  alone  competent  to 
enforce  the  principles  asserted  in  cases  of  that  kind,  according 
to  the  decisions  cited  in  the  argument;  that  the  particular  ap- 
plication of  them  now  contended  for  is  recent  eyen  in  England; 
and  that  this  court,  as  a  court  of  law,  has  never  adopted  those 
rules  and  restrictions,  or  exercised  any  jurisdiction  in  cases  of 
trust  It  should  be  recollected,  however,  that  executors  and 
administrators  are  trustees,  and  amenable  as  such  in  courts  of 
law,  as  well  as  in  those  of  chancery  jurisdiction. 

It  has  appeared  to  us  that  this  case  may  be  vezy  satisf aotozily 


Oct.  1812.]  Dawes  v.  Botlston.  81 

decided  upon  rules  and  principles  familiar  in  practice,  generally 
known,  and  as  usoallj  enforced  and  observed  in  courts  of  law*, 
as  in  coarte  of  chancery  jurisdiction.  I  allude  to  the  rules  and 
principles  respecting  the  office  and  duty  of  executors  and  ad- 
ministiatois;  that  part  of  our  system  of  jurisprudence  derived 
to  us  from  the  land  of  our  ancestors,  which,  with  a  few  altera- 
tions of  a  piBctica]  nature,  continues  the  same  in  both  couni- 
tries.  The  personal  estate  of  a  testator  or  intestate  vests  in  his 
executor  or  administrator,  including  his  bonds,  contracts,  prom- 
ises, and  other  choses  in  action,  as  well  as  his  goods  and  chattels. 
These  are  holden  in  autre  droU,  and  not  as  an  absolute  property, 
until  acquired  by  an  administration  and  account.  If  an  ex- 
€cator  or  administrator  release  a  debt  or  any  contract^  by  which 
bis  testator  or  intestate  was  entitled  to  a  sum  of  money  or  other 
advantage,  the  release  is  in  his  own  wrong,  and  he  is  chai^eable 
lor  the  amount  or  value.  If  he  compound  debts  or  mortgages, 
and  boy  them  in  for  less  than  is  due  upon  them,  the  executor 
or  administrator  is  not  to  have  the  advantage  to  himself;  but  it 
belongs  to  the  creditors,  or  legatees,  or  party  entitled  to  the 
SQipfais.  If  an  executor  redeem  a  pledge  of  the  testator,  it  shall 
le  aaaeia  in  his  hands  to  pay  debts  and  legacies:  Com.  Dig.  Ad^ 
nimatratUm,  B.  10, 18,  C.  1;  Dyer,  2;  Mo.  2;  Kel.  62;  1  Salk. 
13C;  27  Hen.  VXH,  6,  a.;  1  Vem.  39,  336,  464,  476;  Com.  Dig^ 
A&eU,  B.  C;  Id.  Chancery;  1  Leon.  225;  Boll.  921;  Cro.  Eliz. 
^10;  1  Go.  98;  Godb.  29;  Fitz.  91;  Plowd.  292.  In  short,  the 
general  principle  asserted  in  all  those  cases  seems  to  be,  that 
exeeotors  and  administrators  are  trustees,  who  are  plainly  in- 
competent, without  the  intervention  and  approval  of  the  juris^ 
diction  to  which  they  are  accountable,  to  acquire  to  themselves 
&Qy  port  of  the  property  committed  to  them  in  trust,  or  to  make 
^y  advantage  to  themselves,  personally  and  exclusively,  by  any 
relinquishment,  forbearance,  or  neglect  of  the  demands,  choses 
ifl  action  or  rights  in  equity,  which  their  testatora  or  intestates 
had  at  the  time  of  their  death,  and  which,  by  legal  construc- 
tion, devolve  upon  their  executora  or  administrators.  In  the 
decisions  cited,  and  which  appear  to  have  been  regulated  by 
^h^se  principles,  it  is  not  particularly  stated  that  the  executor 
or  administrator  had  or  had  not  expended  his  own  money  in  re- 
ueeming  the  pledge,  or  in  compounding  the  debt  or  mortgage 
of  his  testator  or  intestate.  This  circumstance,  however,  must, 
ve  think,  be  immaterial;  it  is  the  particular  relation,  it  is  the 
office  and  trust  of  an  executor  or  administrator,  which  alone  an 

*Bd  ought  to  be  regarded. 
Ax.  i>io.  v<Hi.  VI— e 
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In  the  case  at  bar  the  defendant  is  to  be  considered  as  bay* 
ing  intended,  in  the  purchase  of  the  property  in  question,  to 
divest  himself  of  the  relation  and  trust  of  adnodnistrator.  Bat 
we  cannot,  as  we  apprehend  the  law  upon  this  subject,  confirm 
or  give  effect  to  this  intention.  The  transaction,  if  confirmed, 
would  be  in  itself  a  devcatavU.  A  yaluable  interest  and  right 
deriyed  to  the  defendant  from  the  testator,  has  been,  by  his  con- 
tract with  the  assignees,  impliedly  relinquished  and  defeated. 
An  equitable  interest,  a  covenant  for  a  reconveyance  of  choses 
in  action  of  the  testator,  which  had  vested  in  the  defendant  as 
administrator,  the  value  of  which,  so  far  as  the  property  now  in 
question  was  concerned,  is  ascertained  by  the  judgment  recov- 
Ared  by  him  as  administrator,  have  been  wasted  by  himself, 
unless  the  effects  collected  and  received  in  satisfaction  are  to 
be  considered  as  assets  in  his  hands,  holden  by  the  defendant, 
subject  to  the  remaining  debts  of  the  testator,  and  the  uses  of 
his  last  will,  and  we  must  sanction  a  breach  of  trusty  and  allow 
it  the  peculiar  advantages  of  an  equitable  title  to  admit  the  ex- 
clusive claims  of  the  defendant  upon  this  property.  These  are, 
therefore,  to  be  disregarded,  whatever  may  have  been  the  in- 
tentions of  the  defendant  in  purchasing,  or  of  the  assignees  of 
Thomas  Boylston  in  their  sale  and  assignment  of  the  property 
in  question. 

The  other  objection  which  was  insisted  on  in  the  azgoment 
for  the  defendant,  and  upon  which  his  liability  in  this  action 
has  been  further  questioned  and  disputed  is  suggested  by  some 
of  the  averments  in  the  plaintiff's  surrejoinder.  It  may  be 
doubted,  however,  as  the  pleadings  stand,  whether  a  defense  of 
this  kind  is  open  to  the  defendant  after  setting  up  in  his  re- 
joinder an  exclusive  right  in  the  property  collected  as  an  answer 
to  the  plaintiff's  action.  But  upon  this  point  it  may  be  ad- 
mitted that,  although  the  action  were  maintainable  in  form  for 
the  plaintiff;  yet  if  it  now  appeared  upon  the  whole  record  thai 
a  judgment  therein  would  not  avail  to  any  beneficial  or  suitable 
purpose,  this  objection  alone  is  to  be  regarded  as  a  sufScient 
cause  for  a  stay,  at  least,  of  the  proceedings.  It  is  apparent, 
then,  from  the  manner  in  which  the  writ  in  the  case  at  bar  is 
indorsed,  and  from  many  of  the  circumstances  disclosed  in  the 
pleadings  that  the  judge  of  probate  of  the  county  of  Suffolk  is 
plaintiff  in  this  action  in  his  official  character,  without  any 
other  interest,  and  that  the  inhabitants  of  the  town  of  Boston 
are  the  persons  at  whose  promotion  this  suit  is  prosecuted,  or 
who  may  be  supposed  to  have  any  beneficial  interest  in  the  de- 
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f  ision  or  erent  of  it.  No  other  interest  in  the  suit  is  disclosed, 
and  their  interest  is  derived  altogether  from  a  residuary  be- 
qnest  in  the  last  will  of  Thomas  Boylston.  It  is  also  averred 
IB  the  snnejoinder  that  long  before,  as  well  as  at  the  time  of 
his  death,  this  testator  had  been  and  was  resident  in  England; 
that  there  his  last  will  has  been  since  proved  and  allowed  in 
the  prerogative  coort  of  the  archbishop  of  Canterbury,  where 
ietters  of  administration  with  this  will  annexed  have  been 
granted  to  this  defendant.  It  must  be  understood,  therefore, 
IS  a  matter  of  necessary  inference,  if  it  is  not  directly  asserted 
ihat  the  testator's  place  of  domicile  was  in  England,  and  that 
his  effects  were  in  a  due  course  of  administration  there  before 
the  allowance  of  the  same  will  and  the  registration  thereof  in 
the  probate  court  of  the  county  of  Suffolk,  or  the  letters  of  ad- 
ministration therewith  granted  to  the  defendant  to  be  exercised 
within  this  jurisdiction,  where,  and  upon  which  occasion,  the 
hond  was  required  of  the  defendant,  which  is  to  be  enforced  in 
this  suit. 

These  facts  and  circumstances  are  also  to  be  considered  with 
a  dae  regard  to  the  general  principles  which  have  been  urged 
upon  the  attention  of  the  court,  and  to  which  we  shall  readily 
adhere  as  they  have  been  heretofore  recognized  and  adopted  in 
the  dedsiona  of  this  court :  Richards  v.  Duich^  8  Mass.  506.  The 
rights  of  legatees,  especially  of  residuary  legatees,  as  well  as  of 
the  next  of  kin,  in  a  case  of  intestacy,  depend  upon  the  laws  of 
the  oountzy  where  the  deceased  had  his  home  and  domicile, 
from  whom  the  bequest  or  succession  is  claimed;  and  to  that 
pnrpose  all  the  choses  in  action,  and  personal  effects  are  to  be 
deemed  local,  to  be  there  accounted  for  and  finally  administered, 
wherever  collected,  or  accruing  in  possession  to  the  executor  or 
administrator.  The  administration  granted  within  this  state 
has  been  justly  siyled  ancillary,  in  respect  to  the  administration 
in  the  jurisdiction  of  the  prerogative  court.  The  defendant  has 
an  autborify  to  collect  and  to  pay  debts,  and  is  liable  for  the 
eontiacta  and  duties  of  the  testator,  recoverable,  and  which  may 
be  enforced,  within  this  jurisdiction;  but  is  not  liable  in  the 
coort  of  probate,  upon  any  partial  account  to  be  there  rendered 
and  adjusted  to  a  decree  either  of  payment  or  of  distribution, 
whether  for  a  legacy  or  to  any  claiming  by  a  supposed  8ucces« 
Bon  of  the  deceased's  effects. 

Thus  far  the  argument  for  the  defendant  may  be  adopted, 
bat  it  is  no  necessary  consequence  that  this  action  is  not  to  be 
maintained,  even  at  the  promotion  of  a  legatee  named  in  the 
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iast  will,  with  which  the  defendant's  administratioix  is  connected 
to  the  effect  of  compelling  an  inventoiy,  or  an  account  of  assets 
collected  by  the  defendant,  by  virtue  of  his  authority  to  ad- 
minister within  this  jurisdiction.  The  bond  in  which  the 
defendant  is  holden  is  a  lawful  bond,  taken  according  to  the 
directions^  or  within  the  intent  of  the  statute  of  1785,  which 
provides  *'  for  the  filing  and  recording  of  wills  proved  withoat 
this  government,"  in  short,  the  provision  of  law  in  which  the 
defendant's  authority  to  collect  the  effects  of  Thomas  Boylston 
within  this  state  originates. 

When  a  will  proved  in  any  foreign  state  or  kingdom  is  di- 
rected upon  due  proceedings,  to  be  filed  and  recorded  in  any 
probate  court  of  this  government,  the  judge  of  probate  may 
thereupon  proceed  to  take  bonds  of  the  executor,  or  grant  ad- 
ministration of  the  testator's  estate  lying  in  this  government, 
with  the  will  annexed,  and  settle  the  estate  in  the  same  way  and 
manner  as  by  law  he  may  or  can  the  estates  of  testators,  whose 
wills  have  been  duly  proved  within  the  government.  Letters 
testamentary  or  of  administration  are  not  to  be  granted,  but 
apon  a  bond  to  account.  Eveiy  administrator,  before  he  enters 
upon  the  execution  of  his  trust,  is  to  give  a  bond  to  this  effect, 
among  other  things.  Upon  the  ground  resorted  to  in  the  argu- 
ment for  the  defendant,  bonds  taken  of  executors,  or  upon  an 
administration  granted  in  the  case  of  a  will  proved  in  a  foreign 
state  or  kingdom,  would  be  generally  nugatory  and  of  no  effect, 
and  indeed  without  any  meaning  or  purpose  in  every  case  where 
the  testator  had  his  domicile  abroad;  if  the  just  construction  be 
that  the  judge  of  probate  is  incompetent  to  sue  for  the  purpose 
of  obtaining  an  inventory  and  account  of  the  effects  collected 
within  this  government. 

In  ordinary  cases,  there  would  be  no  doubt  of  the  competency 
and  authority  of  the  judge  of  probate  to  sue  for  the  penally  of 
an  administration  bond,  where  an  administrator  had  refused  or 
neglected  to  account  upon  oath  for  such  property  of  the  intes- 
tate as  he  had  received.  This  was  formerly  questioned,  and 
the  authority  of  judges  of  probate  was  supposed  to  be  restrained 
oy  the  provisions  of  the  statute  of  1786,  c.  55,  for  regulating 
the  proceedings  on  probate  bonds  in  the  courts  of  common  law. 
In  the  appeal  already  mentioned  to  have  been  decided  in  the 
supreme  court  of  probate,  the  objection  to  aii  action  upon  a 
probate  bond,  in  this  view  of  it,  was  anticipated  and  fully  con- 
sidered, Selectmen  of  Boston  v.  Boybton^  4  Mass.  818;  and  it  is 
consequence  of  the  decree  then  pronounced,  that  this  action  has 
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been  brought  and  proaeonted.    The  grotindB  of  that  dedsion 
haTe  been  carefully  reTiecwed;  and  the  construction  there  giren 
of  the  proTisions  of  the  statute,  respecting  suits  upon  probata 
bonds,  is,  we  think,  correct.  And  we  see  no  cause  to  distinguish 
this  ease  from  any  other  in  which  the  judge  of  probate  is  called 
upon  in  the  exercise  of  his  judicial  discretion  and  of  the  author- 
ity he  is  invested  with,  for  the  use  and  benefit  of  whoever  may 
be  conoemed,  to  enforce  a  bond  of  administration  for  the  pur- 
pose of  procuring  an  inventory  or  account  of  assets.    It  may  be 
received  as  a  reasonable  construction,  in  a  general  view  of  this 
■object,  that  in  every  case  designated,  where  the  requisite  steps 
have  been  puraned,  according  to  the  provision  of  the  statute, 
the  administration  bond  is  to  be  considered  as  virtually  assigned 
to  the  party  interested,  thus  proving  his  interest:  Burns'  EcoL 
L  330;  1  SaUc.  316;  3  Atk.  248;  Str.  1137.    But  there  are 
other  cases,  in  which  the  original  authority  of  the  judge  of  pro- 
bate remains  unimpaired;  and  in  which  suits  are  to  be  com- 
menced and  prosecuted  by  virtue  of  decrees  and  orders  established 
in  the  probate  court;  and  which  are  not  to  be  sustained,  unless 
in  that  manner  authorized  and  avowed. 

The  case  at  bar  is  of  the  latter  description;  and  the  jurisdio- 
tion  here  exercised  for  this  special  purpose  does  not  interfere 
with,  but  is  still  auxiliary  to,  the  jurisdiction,  where  probate 
of  the  last  will  of  Thomas  Boylston  has  been  granted,  and  the 
administnition  of  his  effects  is  pending;  a  jurisdiction  admitted 
to  be  exdnsive,  in  whatever  concerns  the  final  settlement  of  his 
estate,  the  ascertaining  of  the  residue  after  payment  of  the 
debts,  and  the  appointment  and  distribution  thereof.  But  then 
it  is  obrions»  and  it  will  be  understood  as  the  principal  ground 
of  this  decision,  and  the  reason  which  disposes  the  court  to 
sustain  this  action,  that  this  is  not  a  case  in  which  the  supposed 
residuary  legatees  are  to  have  an  execution  immediately,  and  in 
their  own  names,  for  the  sum  in  which  the  defendant  shall  be 
awarded  to  be  chargeable  and  accountable;  or  for  the  penalty 
of  the  bondj  in  case  the  defendant  is  not  entitled  to  any  reli^ 
against  the  forfeiture,  by  the  aid  of  the  chancery  powers  of  this 
coori 

We  are  at  present  inclined  to  the  opinion  that  the  defendant 
is  entitled  to  this  aid  under  the  particular  circumstances  of  this 
eaae;  but  as  it  is  understood  that  a  hearing  in  chancery  will  be 
assented  to,  and  that  nothing  more  will  be  insisted  on  against 
the  defendant  than  an  account  of  the  assets  received,  in  which 
a  fair  allowanoe  of  disbursements  will  be  acceded  to  on  the 
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part  of  the  sappoaed  residuary  legatees,  it  is  unnecessary  to  ex- 
press an  opinion  as  oonclusiTely  formed  upon  this  point  in  the 
cause. 

Upon  the  whole,  the  defendant's  refusal  to  acknowledge,  as 
assets  in  his  hands  as  administrator,  and  to  account  for  the 
effects  receiyed  and  collected  upon  the  fudgment  recovered  bj 
him  against  the  executor  of  the  last  will  of  Moses  Gill,  deceased,  ' 
confessed  by  the  pleadings,  is  a  forfeiture  of  the  bond  declared 
on;  and  the  defendant's  rebatter  is  adjudged  bad  and  insufficient 
in  law.  The  ill  state  of  Judge  Sedgwick's  health  for  a  long 
time  preceding  his  lamented  death,  may  be  mentioned  as  the 
principal  occasion  of  the  unusual  delays  which  haye  occurred  in 
the  progress  of  this  suit  to  a  final  decision;  two  other  members 
haying  withdrawn  themselyes,  because  of  their  supposed  liabil- 
ity to  an  imputation  of  interest.  This  cause  has  been  thus 
necessarily  decided,  with  less  aid  in  the  discussion  than  is  pecul- 
iarly desirable,  where  questions  of  a  novel  impression  arise, 
and  to  the  decision  of  which  important  consequenoes  are  at- 
tached. 


Garland  v.  Salem  Bank. 

[0  Xam.  408.] 

ICoHXT  PAn>  UNDEB  IfiSTAKS. — ^The  ixidorsar  of  a  pronuMoty  note^  Ignorant 
that »  demand  had  aot  been  duly  made  on  the  maker,  nor  dne  nsAaem 
given,  paid  the  amount  to  a  bank  where  it  waa  left  by  the  holder  for  col- 
lection, which  amount  waa  passed  to  the  holder's  credit  by  the  bank. 
Within  three  days,  the  indorser,  having  diacovered  his  mistake,  and  the 
money  not  yet  having  been  paid  over,  reclaimed  it  from  the  company.  It 
was  held  the  indorser  could  recover  the  money  from  the  bank,  althov^ 
after  the  reclamation  they  had  paid  the  amount  to  the  holder. 

Assumpsit  for  money  had  and  received  by  the  defendants  to 
the  plaintiff's  use.  The  plaintiff  proved  payment  to  the  bank  of 
one  thousand  five  hundred  and  seven  dollars,  the  amount  of  a 
note  drawn  by  one  Low,  October  22,  1810,  payable  to  the 
plaintiff  or  order  within  ninety  days  from  date,  and  by  him  in- 
dorsed in  blank.  The  note  had  been  deposited  with  the  bank 
by  one  Hovey,  to  be  collected  for  the  use  and  account  of 
Thomas  Cross,  of  Portland.  At  the  time  of  this  deposit  and 
until  within  a  few  days  of  the  payment,  which  was  on  the  fifth 
March,  1811,  the  plaintiff  was  absent,  employed  in  a  coasting 
voyage  to  Baltimore.  On  the  twenty-eighth  of  January,  the 
bank  sent  a  notification  and  demand  of  payment  to  Low,  and 
%  similar  notification  to  the  residence  of  the  plaintiff,  which  no« 
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tification  was  returned  in  consequence  of  the  absence  of  the 
Litter's  family  from  town.  On  the  thirtieth  of  January,  Low 
became  notoriously  insolvent.  The  plaintiff  had  no  store,  nor 
tnj  accredited  agent  appointed  for  the  transaction  of  his  busi- 
0663  daring  his  absence;  bat  one  Daland  attended  to  plaintiff's 
eorxespondence  when  he  was  away;  and  Moriarty,  the  cashier 
of  tlie  hank,  represented  plaintiff  in  the  collection  of  a  note 
which  became  due  prior  to  his  return.  On  the  thirty-first  of 
Jannaiy,  Moriarty  informed  plaintiff  by  letter  of  Low's  failure 
and  the  non-payment  of  the  note,  and  advised  plaintiff  to  secure 
himseU  by  attaching  Low's  property.  Pursuant  to  instructions 
received  in  reply,  Moriarty  did  attach  certain  of  Low's  property. 
On  the  fifth  of  March,  plaintiff,  having  returned  a  day  or  two 
before,  called  at  the  bank,  and  paid  the  amount  of  the  note 
whidi  he  took  up.  This  payment  was  then  placed  to  Cross's 
credit  in  the  bank,  in  an  account  then  opened  and  commenced 
with  him,  and  he  was  informed  of  such  payment  by  Hovey.  It 
did  not  appear  that  at  that  time  plaintiff  had  any  knowledge  of 
the  neglect  which  had  occurred  respecting  the  demand  and  no- 
tification upon  the  note;  but  on  the  eighth  of  the  same  March, 
the  plaintiff,  by  inquiries  at  the  bank,  received  information  of 
the  time  and  manner  of  demand  and  notice,  and  then  reclaimed 
the  som  paid  on  the  note,  forbade  the  paying  it  over  to  any  one, 
gave  notice  that  he  had  paid  the  same  by  mistake  and  in  his  own 
wrong,  and  offered  to  return  the  note  and  did  tender  it  to  the 
oiBceis  of  the  bank.  On  the  sixteenth  of  March  the  sum  paid 
bj  plaintiff  was  paid  over  to  Hovey's  order,  in  the  presence  and 
vith  the  consent  of  Gross. 

By  a  by-law  it  was  declared  that  the  bank  should  not  be 
responsible  for  any  irregularities  respecting  notes  deposited  for 
collection;  and  it  appeared  that  the  defendants  received  no  com- 
pensation for  collections.  Subsequent  to  the  commencement  of 
this  action,  plaintiff  relinquished  his  attachments  upon  Low's 
nel  estate,  which  was  incumbered  by  previous  attachments  to 
more  than  its  full  value.  Pursuant  to  instructions  the  jury 
found  for  the  plaintiff  the  amount  of  the  sum  paid  on  the  note, 
^th  interest  from  the  service  of  the  writ.  Defendants  moved 
for  a  new  triaL 

Putnam^  in  support  of  the  motion.  The  plaintiff  might  have 
laoertained  the  facts  before  payment,  and  a  mistake  of  law  un- 
der such  circumstances  cannot  excuse :  Chaifidd  v.  PaxUm^  Chitty 
on  Bills,  171;  BUbeey.  Lumley,  2  East,  471;  Lowryy.  Bourdieu^ 
I^.  471;  Coleman  v.  Wise,  2  Johns.  165.    Not  having  any 
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agent  here  in  his  abBence,  -he  cannot  complain  of  a  want  of 
notice:  Ohitty,  155,  178.  The  transfer  on  the  book  of  the  bank 
amounted  to  an  irrevocable  transfer  of  the  property  accordiog 
to  the  course  of  proceedings  at  the  bank.  If  the  plaintiff  is 
entitled  to  the  money  he  demands,  he  should  look  to  Cross. 

Storey,  conira.  The  defendants  were  agents  for  the  holder, 
and  Uable  for  moneys  receiyed  in  that  capacity,  to  which  the 
principal  is  not  entitled,  even  without  notice,  if  the  money  has 
not  been  paid  over:  Sadler  v.  Etxine,  4  Burr.  1986;  Burrougki, 
Skinner,  5  Id.  2639;  Hearsay  v.  Pruyn,  7  Johns.  179;  and  they 
are  also  liable,  although  the  money  may  have  been  passed  over 
in  account,  if  no  new  credit  has  been  given:  BuUer  v.  Harrison, 
Cowp.  562.  Money  paid  in  one's  own  wrong  and  by  mistake 
may  be  recovered  back:  Grippe  v.  Beade,  1  T.  B.  285;  4  Mass. 
878;  3  Id.  74.  A  payment  under  mistake  of  facts  is  not  bind- 
ing: 5  Burr.  2672;  1  T.  B.  712;  1  Bos.  &  P.  326;  Doug.  638; 
nor  is  a  payment  under  such  a  mistake  of  law  as  in  this  case: 
Chatfidd  V.  Paxton,  5  East,  471,  in  noiis;  Chitty,  187;  4  Mass. 
841.  The  indorseris  entitled  to  strict  notice:  4  Mass.  842;  4 
Cranch,  146;  7  Mass.  449  [5  Am.  Deo.  62];  11  East,  114. 

By  CoTTBT.  Upon  the  facts  in  this  case,  it  is  our  opinion  that 
the  plaintiff  was  under  no  legal  obligation  to  pay  the  monej 
which  he  did  in  discharge  of  tihe  note  which  he  had  indorsed, 
as  there  had  been  no  regular  demand  upon  the  maker.  He  paid 
the  money  under  a  misapprehension  of  the  facts,  as  well  as  mis- 
take of  the  law.  It  is  true  that  the  defendants  acted  in  the 
character  of  agent  for  Gross,  the  holder  of  the  note;  but  before 
they  had  done  anything  more  than  pass  the  amount  received  to 
the  credit  of  Cross,  they  were  informed  that  the  plaintiff  claimed 
the  money  to  be  repaid  to  him. 

Judgment  on  the  verdict. 


BiSSBLL    V.   BrIQQS. 

[9  Mam.  463.] 

VdnnoH  JiinoiCEirr — ^VALmmr  of. — ^An  inquiry  aa  to  the  Juriadicticin  of  a 
oonrt,  renderixig  a  judgment  in  a  foreign  state,  may  be  made,  when  a 
party  in  another  state  aeeka  to  enforce  such  judgments  If  the  oonrt  bad 
juriadiotion  of  the  cause,  it  is,  however,  open  to  an  inquiry  on  the  merits. 

JjlUQUXST  or  ANOTHER  State. — ^Tho  record  of  a  judgment  of  any  court  of  a 
sister  state,  when  produced  here,  is  not  conclusive  as  to  jurisdiction;  for 
to  be  entitled  to  the  full  faith  and  credit  mentioned  in  the  oonstitution, 
the  court  must  have  had  jurisdiction  of  the  parties  aa  well  as  of  ths 
subject*matter. 
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Dm  apon  a  jadgment  recovered  in  New  Hampshire  by  the 
piOBeni  plaintiff  against  the  present  defendant  and  one  Gair. 
At  the  time  of  the  sernce  of  the  original  writ  on  the  defendantd, 
thej  were  inhabitants  of  Massaohusetts,  though  they  were 
Berred  in  New  Hampshire,  and  took  npon  themselves  the  de- 
fense of  the  action.  The  original  action  was  trespass  de  bonia 
oMportaiUf  and  a  record  of  the  judgment  therein  was  produced 
in  evidence,  authentioated  as  reqidred  by  the  act  of  congress. 
The  defendant  insisted  that  it  was  competent  for  him  to  im« 
pesch  the  jadgment  by  evidence  showing  that  the  plaintiff  ought 
act  to  have  recovered  any  damages;  or  if  he  was  entitled  to 
damages,  yet  that  too  great  damages  had  been  assessed. 

Hie  question  raised  was  as  to  the  competency  of  this  evidence, 
and  the  conclusiveness  of  the  judgment. 

Dexter,  for  the  plaintiff 

Bigdow,  contra. 

PaBSon,  O.  J. :  As  the  effect  of  judgments  recovered  in  other 
states  in  the  Union,  when  produced  in  this  court  to  maintain 
actions  sued  here  on  such  judgments,  has  been  the  subject  of 
mnch  discuBaion,  we  have  considered  in  some  detail  the  effect 
whioh  is  allowed  to  foreign  judgments  in  our  courts.  A  foreign 
judgment  may  be  produced  here  by  a  party  to  it,  either  to  jus- 
tify himself  by  the  execution  of  that  judgment  in  the  country 
in  which  it  was  rendered,  or  to  obtain  the  execution  of  it  from 
our  courts.  If  the  foreign  court  which  rendered  the  judgment 
had  jorisdiction  of  the  cause,  the  justification  is  admitted,  and 
the  vagulaiity  of  the  proceedings  is  not  to  be  drawn  into  ques- 
tion. But  if  the  foreign  court  had  no  jurisdiction  of  the  cause, 
die  justification  will  be  rejected,  witiiout  inqturing  into  the 
merits  of  the  judgment.  In  such  case,  therefore,  the  judgment 
may  be  impeached,  by  showing  that  the  court  rendering  it  had 
no  jorisdiction  of  the  cause.  If  the  judgment  be  produced  by  a 
partj,  to  obtain  the  execution  of  it  here,  the  question  of  the 
jonadiction  of  the  court  rendering  it  is  still  open  to  inquiry. 
And  if  a  defect  of  jurisdiction  should  appear,  the  party  produc- 
ing the  judgment  must  fail  without  any  inquiry  into  its  merits. 
But,  if  the  foreign  court  rendering  the  judgment  had  jurisdic- 
tiott  of  the  cause,  yet  the  courts  here  will  not  execute  the  judg- 
ment, without  first  allowing  an  inquiry  into  its  merits.  The 
judgment  of  a  foreign  court,  therefore,  is,  by  our  laws,  consid- 
eied  only  aa  presumptive  evidence  of  a  debt,  or  as  prima  fade 
•vidanoe  of  a  sufficient  consideration  of  a  promise,  where  such 
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court  had  jurisdiction  of  the  cause;  and  if  an  action  of  debt  be 
sued  on  any  such  judgment,  nil  debet  is  the  general  issue;  or,  if 
it  be  made  the  consideration  of  a  promise,  the  general  issue  is 
non-assumpsit.  On  the  issues,  the  defendant  may  impeach  the 
justice  of  the  judgment,  by  eyidence  relative  to  that  point.  On 
these  issues  the  defendant  may  also,  by  proper  eyidence,  prove 
that  the  judgment  was  rendered  by  a  foreign  court,  which  had 
no  jurisdiction;  ^nd  if  his  evidence  be  sufficient  for  this  purpose, 
he  has  no  occasion  to  impeach  the  justice  of  the  judgment. 

Before  the  ratification  of  the  confederation  of  the  United 
States,  all  the  courts  of  the  several  provinces,  colonies  or  states, 
were  at  common  law  deemed  to  be  foreign  to  each  other,  and 
judgments  rendered  by  any  one  of  them  were  considered  by  the 
others  as  foreign  judgments.  As  some  inconveniences  resulted 
from  this  considei-ation  of  the  judgments  rendered  in  the 
neighboring  colonies  by  debtors,  after  judgments  against  them, 
removing  with  their  effects  into  the  then  province  of  Massachu- 
setts Bay  before  satisfying  those  judgments,  it  was  provided  by 
the  provincial  act  of  14  Geo.  m,  c.  2,  that  on  judgments  ren- 
dered in  the  courts  of  the  neighboring  colonies,  actions  of  debt 
might  be  sued  here,  and  that  on  a  plea  of  nul  tid  record,  the 
records  of  those  judgments,  attested  by  the  clerk  of  the  court 
rendering  the  same,  should  be  good  and  sufficient  evidence  of 
the  records.  By  this  statute,  judgments  rendered  in  the  courts 
of  the  neighboring  colonies  could  not  be  here  impeached,  pro- 
vided the  courts  rendering  those  judgments  had  competent 
jurisdiction.  For  the  statute  is  predicated  on  the  fact  that  the 
defendants  were,  at  the  time  of  rendering  the  judgments,  in* 
habitants  of  the  colonies  in  which  the  judgments  were  obtained. 
This  act  was  in  force  until  the  statute  of  1795,  c.  61,  was  passed. 
In  the  mean  time  by  the  ratification  of  the  confederation,  the 
several  states  agreed  "  that  full  faith  and  credit  should  be  given 
in  each  of  the  states  to  the  records,  acts  and  judicial  proceed- 
ings of  the  courts  and  magistrates  of  every  other  state."  After^ 
wards,  a  similar  provision  was  made  in  the  federal  constitution, 
which  declares  that  *'fulj  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state;"  and  power  is  given  to  the  congress  to  pre- 
scribe the  manner  in  which  such  acts,  records  and  proceedings, 
might  be  proved,  and  the  efiect  thereof.  By  an  act  of  the  first 
congress,  c.  88,  this  power  was  executed;  and  it  is  therein  en* 
acted  that  records  and  judicial  proceedings,  authenticated  as  in 
that  act  is  prescribed,  shall  have  full  faith  and  credit  given  to 
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them  in  erexy  court  within  the  United  States  as  they  have,  by 
law  or  usage,  in  the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken. 

By  the  statate  of  this  commonwealth  already  dted,  1795,  c 
61,  actions  of  debt  may  be  brought  upon  any  judgment  for  debt, 
damages,  or  costs,  rendered  in  any  court  of  record  of  the  United 
States,  or  of  any  other  state  in  the  Union  in  any  court  of  record 
of  this  commonwealth  holden  for  the  county  in  which  eithez 
party  shall  dwell,  or  in  which  the  debtor  shall  have  any  Talu- 
aUe  estate.  Thia  statute  is  now  in  force  here;  for  wo  know  of 
no  pioTision  in  the  federal  constitution,  or  in  any  law  of  con- 
gress passed  in  pursuance  of  it,  prohibiting  any  state  from  giv- 
ing to  judgments  recovered  in  any  other  state  any  effect  it  may 
think  proper,  so  that  it  does  not  derogate  from  the  effect  secured 
bj  the  constitution^  and  the  acts  of  congress  passed  under  it. 

Bat  it  does  not  appear  to  me  to  be  material  whether  this  cause 
18  to  be  governed  by  our  statute,  or  by  the  laws  of  the  United 
States,  as  my  opinion  will  rest  upon  the  same  principles.  And 
I  am  satisfied  that  it  was  the  intention  of  our  own  legislature, 
and  also  of  the  federal  government,  to  place  the  judgments  re- 
covered in  any  of  the  courts  of  the  United  States  on  better 
ground  than  judgments  rendered  in  any  other  state  or  country; 
ind  that  judgments  of  this  last  description  only  can  now  be 
considered  as  foreign  judgments.  If  such  vrasnot  the  intention, 
it  is  difficult  for  me  to  conceive  on  what  ground  so  much  care  was 
taken,  as  well  in  the  confederation  as  in  the  federal  constitution, 
to  give  full  faith  and  credit  to  judgments  rendered  in  any  of  the 
United  States.  If  it  be  supposed  that  all  this  care  was  taken 
to  restrain  any  state  from  placing  the  judgments  of  the  other 
states  on  a  ground  lees  favorable  than  judgments  rendered  in 
foreign  states  or  countries,  this  supposition  is  defeated  by  the 
act  of  congress  before  referred  to,  which  enacts  that  the  judg- 
ments of  any  of  the  United  States,  duly  authenticated,  shall 
have  in  each  state  the  same  faith  and  credit  given  to  them,  aa 
they  have  in  the  state  whence  they  shall  have  been  brought. 

It  has  been  further  objected,  on  the  part  of  the  defendant  in 
the  case  at  bar,  that  the  provision  in  the  federal  constitution  has 
no  force  until  congress  declare  the  effect  of  judgments  rendered 
in  any  of  the  United  States,  and  that  congress  has  made  no  such 
deduation.  But  this  objection  is  founded  on  an  erroneous  con- 
itroetion  of  the  constitution;  for,  by  the  express  words  of  the 
eoostittttion,  all  the  effect  is  given  to  judgments  rendered  in 
amy  of  the  United  States,  which  they  can  have  by  securing  to 
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them  full  faith  and  Gredit,  80  that  they  cannot  be  coutradioted 
^or  the  troth  of  them  denied.  And  the  future  effect  which  con- 
gress was  to  give  relates  to  the  atithenticationy  the  mode  of 
which  is  to  be  prescribed.  In  this  sense  the  congress  under- 
atood  the  subject;  for,  after  providing  a  mode  of  authentication, 
it  is  enacted  that  judgments  so  auUienticated  shall  have  the 
same  full  faith  and  credit  given  to  them  in  every  state,  as  ikej 
have  in  the  state  from  whence  they  were  taken. 

But  neither  our  own  statute,  nor  the  federal  constitution,  nor 
the  act  of  congress,  had  any  intention  of  enlarging,  restnuning, 
or  in  any  manner  operating  upon  the  jurisdiction  of  the  legisla- 
tures, or  of  the  court  of  any  of  the  United  States.  The  juris- 
diction remains  as  it  was  before,  and  the  public  acts,  records, 
and  judicial  proceedings  contemplated,  and  to  which  full  faith 
and  credit  are  to  be  given,  are  such  as  were  within  the  juiisdie- 
tion  of  the  state  whence  they  shall  be  taken.  Whenever,  there- 
fore, a  record  of  a  judgment  of  any  court  of  any  state  is  produced 
as  conclusive  evidence,  the  jurisdiction  of  the  court  rendering  it 
is  open  to  inquiry;  and,  if  it  should  appear  that  the  court  had  no 
jurisdiction  of  the  cause,  no  faith  or  credit  whatever  will  be  given 
to  the  judgment. 

This  question  came  before  the  circuit  court  of  the  United 
States  holden  at  Exeter  some  years  since.  Dr.  Scott,  late  of 
Boston,  while  he  lived,  was  seised  of  lands  in  New  Hampshire. 
His  administrator  obtained  a  license  from  the  legislature  of 
Massachusetts  to  sell  those  lands,  and  under  that  license  they 
were  sold.  When  the  children  of  Dr.  Scott  came  of  age,  thej 
sued  a  writ  of  entry  against  the  assignee  of  the  purchaser  to  re- 
cover the  lands.  The  license  and  sale  under  the  authority  of 
the  state  of  Massachusetts  were  given  in  evidence  in  the  defense; 
and  the  federal  constitution  and  the  act  of  congress  were  relied 
on.  But  the  court  were  of  opinion  that  the  full  faith  and  credit 
that  were  to  be  given  to  public  acta  of  the  legislature,  were  con- 
fined to  those  acts  which  a  legislature  had  lawful  authority  to 
pass;  and  that  it  was  not  within  the  jurisdiction  of  the  legisla- 
ture of  Massachusetts  to  license  the  sale  of  lands  in  New 
Hampshire.  And  upon  the  same  principle,  if  a  court  of  any 
state  should  render  judgment  against  a  man  not  within  the  state, 
nor  bound  by  its  laws,  nor  amenable  to  the  jurisdiction  of  its 
courts,  if  that  judgment  should  be  produced  in  any  other  state 
against  the  defendant,  the  jurisdiction  of  the  court  might  be  in- 
quired into,  and  if  a  want  of  jurisdiction  appeared,  no  credit 
would  be  given  to  the  judgment. 
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In  order  to  entitle  the  judgment  rendered  in  axif  court  of  the 
United  States  to  the  full  faith  and  credit  mentioned  in  the  fed- 
end  constitution,  the  court  must  have  had  jurisdiction,  not  only 
of  the  cause,  but  of  the  parties.  To  illustrate  this  position,  it 
may  be  remarked  that  a  debtor  living  in  Massachusetts  may 
bsTS  goodsy  effects  or  credits  in  New  Hampshire  where  the 
creditor  liTea  The  creditor  there  may  lawfully  attach  these, 
puiBoant  to  the  laws  of  that  state,  in  the  hands  of  the  bailiff, 
&ctor,  trustee  or  garnishee  of  his  debtor;  and  on  recoyering 
judgment  those  goods,  effects  and  credits  may  lawfully  be  ap- 
plied to  satisfy  the  judgment;  and  the  bailiff,  factor,  trustee,  or 
garnishee,  if  sued  in  this  state  for  those  goods,  effects,  or  cred- 
its, shall  in  our  courts  be  protected  by  that  judgment,  the  court 
in  New  Hampshire  haying  jurisdiction  of  the  cause  for  the  pur- 
pose of  rendering  that  judgment;  and  the  bailiff,  factor,  trustee, 
or  garnishee  producing  it,  not  to  obtain  execution  of  it  here,  but 
for  his  own  justification.  If,  however,  those  goods,  effects,  and 
credits  are  insuflBcient  to  satisfy  the  judgment,  and  the  creditor 
fihonld  sue  an  action  on  that  judgment  in  this  state  to  obtain 
aiiishction  he  must  fail,  because  the  defendant  was  not  person- 
aUy  amenable  to  the  jurisdiction  of  the  court  rendering  the 
jodgment.  And  if  the  defendant,  after  the  service  of  the  pro- 
cess of  foreign  attachment,  should  either  in  person  have  gone 
into  the  state  of  New  Hampshire,  or  constituted  an  attorney  to 
defend  the  suit,  so  as  to  protect  his  goods,  effects  or  credits 
from  the  effect  of  the  attachment,  he  would  not  thereby  have 
giyen  the  court  jurisdiction  of  his  person;  since  this  jurisdiction 
most  result  from  the  service  of  the  foreign  attachment.  It 
would  be  unreasonable  to  oblige  any  man  living  in  one  state, 
and  having  effects  in  another  state,  to  make  himself  amenable 
to  the  courts  of  the  last  state,  that  he  might  defend  his  property 
there  attached. 

From  this  reasoning  the  conclusion  is  manifest,  that  judg- 
ments rendered  in  any  other  of  the  United  States  are  not,  when 
produced  here  as  the  foundation  of  actions  to  be  considered  as 
foreign  judgments,  the  merits  of  which  are  to  be  inquired  into, 
as  well  as  the  jurisdiction  of  the  courts  rendering  them. 
Neither  are  they  to  be  considered  as  domestic  judgments,  ren- 
^red  in  our  ovm  courts  of  record,  because  the  jurisdiction  of 
the  courts  rendering  them  is  a  subject  of  inquiry.  But  such 
judgments,  so  far  as  the  court  rendering  them  had  jurisdiction, 
•re  to  have  in  our  courts  full  faith  and  credit.  They  may, 
therefore,  be  deolared  on  as  evidences  of  debts  or  promisee; 


94  Jackson  v.  Adams.  [Ma8& 

and  on  the  general  issae,  the  jurisdiction  of  the  courts  render- 
ing them  is  put  in  issue,  but  not  the  merits  of  the  judgment. 

When  we  look  into  the  case  before  us,  we  find  that  the  judg- 
ment, on  which  the  present  action  was  brought,  was  rendered 
in  a  court  of  record  in  the  state  of  New  Hampshire,  against  de- 
fendants who  are  named  in  the  writ  as  of  Boston,  in  this  com- 
monwealth; and  it  is  agreed  that  when  the  writ  was  issued  and 
served  they  were  in  the  state  of  New  Hampshire,  and  that  the 
original  process  was  served  on  them  personally.  It  appears 
from  the  record,  and  is  agreed,  that  they  appeared  to  the  writ 
and  defended  the  action,  and  were  thus  parties  to  the  judgment. 
Now,  an  inhabitant  of  one  state  may,  without  changing  his 
domicile,  go  into  another;  he  may  there  contract  a  debt  or  com- 
mit a  tort;  and  while  there  he  owes  a  temporary  allegiance  to 
that  state,  is  bound  by  its  laws  and  is  amenable  to  its  courts. 
The  defendant  Briggs  must,  therefore,  be  considered  as  a  party 
to  a  judgment  rendered  against  him  by  a  court  which  had  juris- 
diction of  the  cause  and  of  the  parties  to  it.  He  cannot,  there- 
fore, in  my  opinion,  be  admitted  by  evidence  to  impeach  that 
judgment  or  to  deny  it,  or  in  any  manner  to  derogate  from  the 
full  faith  and  credit  to  which  it  is  entitled. 

Pabkeb,  J.,  concurred. 

Sewall,  J.,  delivered  a  dissenting  opinion. 

Skdowxcx  and  TEATCHSBy  JJ.,  absent. 

Defendant  defaulted. 

The  eabject  of  this  decision  will  be  found  examined  at  length  in  a  note  te 
BariUl  Y.  Knighl,  2  Am.  Dec,  80,  where  the  doctrine  of  the  priaeipel  caie  ii 
ihown  to  be  in  harmony  with  the  late  deoiaioni  of  the  United  States  sapfemt 
court 
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[0  Mam.  484.] 

IdMMom  ov  PaniTiB  ov  Pjlpsb.— A  printer  of  a  newspaper  is  genenlly 
liable  for  carelessness  in  printing  an  advertisement;  bnt  not  for  inci- 
dental and  remote  oonseqnenoes,  though  involving  considerable  loss  and 
damage  to  his  employer,  where  the  printer  was  not  particolarly  apprised 
of  the  necessity  of  correctness  in  the  individual  instance. 

Action  against  the  printers  of  a  public  newspaper  in  Boston 
for  the  incorrect  printing  of  an  advertisement  relative  to  the 
Bale  of  an  equity  of  redemption,  upon  which  the  plaintiff,  aa 
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deputy  sheriff,  had  levied  an  execution  in  favor  of  one  Coolidge, 
by  leaaon  of  which  the  levy  failed,  and  the  plaintiff  had  been 
compelled,  by  a  soit  at  law,  to  pay  a  part  of  the  amount  of  the 
execation  to  the  creditor.  It  appeared  in  evidence  that  on  the 
twenty-first  of  May,  the  plaintiff  caused  a  notice  of  the  sale  to 
be  written  out  and  delivered  the  same  on  that  day  to  one  of  the 
defendants  for  publication;  that  in  the  writing  the  sale  was  ap- 
pointed to  be  on  the  twentieth  of  June  then  next,  but  that  in 
the  advertisement  in  defendant's  paper,  the  day  set  was  the 
twenly-eighth  of  June.  The  advertisement  in  this  incorrect 
fonn  was  published  three  weeks  successively,  as  required  by 
law.  The  mistake  was  not  discovered  until  the  true  day  of  sale, 
when  the  plaintiff  caused  the  premises  advertised  to  be  bid  off; 
bat  the  purchaser  learning  of  the  mistake  in  publishing  refused 
to  accept  a  deed.  The  thirty  days  after  entry  of  judgment  having 
by  this  time  expired,  the  premises  were  seized  under  an  execution 
in  favor  of  another  creditor,  and  sold.  In  an  action  against 
the  sheriff  for  failing  to  satisfy  Coolidge's  execution,  the  latter 
recovered  judgment  which  plaintiff  was  compelled  to  pay.  The 
defendants  received  compensation  for  the  publication.  It  did 
not  appear  that  plaintiff  had  warned  defendants  as  to  the  necea- 
niy  of  accuracy  in  the  publication;  and  it  was  in  evidence  that 
plaintiff  was  in  Boston  all  the  time  the  erroneous  advertisement 
appeared* 

The  jury  were  instructed  that  the  plaintiff  should  have  cau- 
tioned  the  defendants  to  be  careful,  or  should  have  examined 
the  advertisement,  and  compared  it  with  the  original,  or  in 
some  other  way  have  ascertained  that  it  was  printed  correctly 
or  incorrectly;  that  allowing  the  publications  to  pass  without 
dxamination,  until  it  was  too  late  to  correct  them,  or  seize  the 
premises  anew  before  the  expiration  of  thirty  days,  was  such 
negligence  as  deprived  him  of  his  action  against  the  printers. 
Verdict  for  the  defendants,  and  motion  for  a  new  trial. 

StiBivan,  for  the  plaintiff,  urged  that  there  was  an  implied 
promise  on  the  part  of  the  defendants  to  do  accurately  what 
they  had  undertaken  to  perform  for  a  reward  engaged  to  them; 
that  this  was  the  law  of  the  land  to  which  printers  are  no  more 
ui  exception  than  any  other  class  of  tradesmen:  Cogga  v.  Ber^ 
nanf,  2  Ld.  Baym.  909;  Ehee  t.  Oahoard,  6  T.  B.  143;  TharM 
T.  Deas,  4  Johns.  84. 

Bute,  contra. 
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By  Oourty  Sxwall,  J.  The  undertaking  of  the  defendants  in 
this  case  being  for  hire,  and  in  the  exercise  of  their  ordinal; 
occupation,  that  of  printing,  th^  must  be  answerable  for  any 
neglect  or  mismanagement  in  the  performance  of  their  tnut, 
and  for  any  lose  or  damage  which  might  haye  been  ayoided  bj 
that  degree  of  care  and  diligence  which  their  employer  had  a 
right  to  expect  and  rely  upon.  If,  therefore,  the  printers  were 
not  misled  by  the  writing  of  the  advertisement  deUyered  to 
them,  as,  for  instance,  supposing  it  now  examinable,  if  twentietli 
was  not  BO  written  as  to  be  mistaken  for  twenty-eighth,  sappos- 
ing  a  suitable  degree  of  attention  on  the  part  of  the  compositor, 
I  think  the  defendants  are  liable  in  this  action.  For  I  can  hafe 
no  doubt  that  the  master  printers  are  liable  for  the  default  of 
their  compositor  or  servant;  and  in  this  particular,  the  direction 
at  the  trial  appears  to  me  to  have  been  incorrect;  because  the 
plaintiff  may  be  entitled  to  a  verdict  for  him,  although  a  princi- 
pal question  will  still  remain  to  be  decided,  as  to  the  amount  of 
damages  recoverable  against  the  printers  under  all  the  circom- 
stances  of  this  case.  And  as  applied  to  this,  which  is  the  most 
important  question  in  the  cause,  I  am  inclined  to  think  the 
direction  at  the  trial  was  substantially  correct. 

The  nature  of  the  printer's  undertaking  is  such  as  that  a 
minute  and  perfect  transcript  of  an  advertisement  delivered  to 
him  in  writing,  or  an  exact  correctness  in  the  first  impression, 
beyond  what  may  be  expected  from  a  general  care  and  super- 
intendence of  his  newspaper,  is  not  to  be  understood  in  anf 
contract  for  printing,  where  no  special  caution  has  been  given 
by  his  employer,  and'  no  special  undertaking  has  been  expressed 
on  the  part  of  the  printer.  When  any  particular  care  or  at- 
tention are  requisite,  it  is  the  duty  of  the  employer  to  snggeet 
it,  and  to  guard  hixnself  in  this  respect  by  cautioning  the  printer, 
or  requiring  a  special  guaranty  of  exact  or  material  corxeotnesB 
in  the  first  impression  of  a 'particular  advertisement.  In  ordi- 
nary cases  the  printer  publishes,  relying  upon  some  continued 
care  on  the  part  of  his  employer  that  he  will  examine  and  verify 
the  impression,  and  for  that  purpose  will  give  notice  of,  and 
will  be  attentive  to  have  seasonably  corrected  any  errors  of  im- 
portance, to  some  of  which  the  business  of  composing  and 
printing,  even  with  ordinary  care  and  diligence,  is  notoriously 
subject,  without  requiring  an  allowance  for  the  hurry  usual, 
perhaps,  in  printing  newspapers,  applicable  to  this  particular 
case.  The  loss  of  the  erroneous  impression  the  printer  incurs, 
and  any  extraordinary  expense  to  procure  another,  which  he 
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may  be  exposed  to,  for  so  far  the  employer  is  protected,  even 
without  his  corresponding  attention,  upon  which  the  printer 
may  be  supposed  to  rely. 

Bat  for  incidental  and  remote  consequences,  which  may  prove 
to  be,  as  in  this  case,  losses  and  damages  of  a  very  considerable 
amonnt,  the  risk  respecting  them  not  having  been  notified  or 
stated  to  him,  and  of  which  he  has  no  warning,  for  these,  I 
think,  he  is  not  liable  upon  what  may  be  considered  within  the 
ordinaiy  undertaking  implied  from  his  occupation.  It  is  not  to 
be  supposed  that  he  undertakes,  for  the  pay  of  an  advertisement 
comparatively  inconsiderable,  to  have  an  exact  oozrectness,  in- 
dependently of  the  attention  of  his  employer,  and  without  any 
special  caution  or  notice,  at  a  risk  so  very  extensive  in  the 
amount.  And  even  upon  the  supposition  adopted  in  the  argu- 
ment, that  by  the  delay  in  publishing  the  advertisement  the 
opportunity  of  correcting  or  renewing  it  was  lost,  and  all  the 
oonaequences  were  inevitable,  which  in  this  case  have  been  in- 
emied  at  the  expense  of  the  plaintiff,  I  cannot  consider  tha 
pnafteni  anawenable  for  these  damages. 

The  eoort  ocmoor  in  granting  a  new  triaL 


Lbnox  v.  Leyebstt. 

pOKiMi.1.] 

ftu  Pin>  vm  Hdvoa— Dorr  of  HoLDSB.—WlMa  m  faOl  ol  ashaaga  la 
for  non-aooepfcanoe,  and  afterwmida  taken  up  and  paid  for  tha 
of  a  pazty,  the  holder  is  atill  hound  to  tha  aama  dntiea,  aa  to  pio- 
taa  and  notioa,  aa  if  tha  hUl  had  not  been  paid. 

AaiUMWiT  on  two  bills  of  exchange,  of  which  William  Lev- 
erett, the  defendant's  intestate,  was  the  indorser.  The  facts 
are:  The  bills  were  drawn  by  Fields,  January  9, 1809,  in  favor 
of  William  Leverett  or  order,  on  one  Dawson,  London,  payable 
sixty  days  from  sight,  and  indorsed  to  the  plaintiff,  January  19; 
the  bills  were  forwarded  to  the  plaintiff's  correspondents  in  Lon- 
don, and  received  by  them  on  the  twenty-fifth  of  the  ensuing 
month;  after  diligent  search  by  the  latter^s  clerks,  on  that  and 
the  next  day,  it  was  ascertained  that  there  was  no  such  person 
as  was  named  as  drawee.  On  the  first  of  April  the  bills  were 
noted  for  non-acceptance,  but  there  was  no  proof  that  a  protest 
ior  non-acceptance  bad  been  made,  except  the  written  statement 
of  Kurdock  &  Co.,  by  whom  the  bills  had  been  taken  up  at  thei? 
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maturity  for  the  honor  of  the  plaintiff,  and  paid  on  the  third  of 
June,  1809.  On  the  fifth  of  April,  1809,  plaintiff's  conespond- 
ents  wrote  to  him  advising  him  of  the  non-acceptance  and  the 
acceptance  for  honor,  and  he  immediately  communicated  these 
facta  to  Leyerett.  Murdock  &  Co.  wrote  to  the  plaintiff  June 
19, 1809,  stating  the  protest  for  non-payment,  and  that  the  bills 
and  protests  had  been  forwarded.  The  bills  and  protests  were 
not  received  however,  and  on  the  fifth  of  December,  1809,  du- 
plicates thereof  were  forwarded,  and  received  in  the  following 
March.  Fields  was  insolvent  before  the  draviring  of  the  InUs, 
and  in  November,  1809,  his  credit  was  entirely  gone. 

Verdict  for  the  plaintiff,  which  the  defendant  moved  to  set 
aside. 

Sdfridge^  for  the  defendant,  contended  that  there  was  no  pro- 
test for  non-acceptance  produced,  as  was  necessary  to  support 
the  action:  2  T.  B.  713;  5  Id.  239;  7  East,  859;  6  Mod.  81; 
1  Salk.  131;  2  Ld.  Eaym.  992;  that  the  holder  had  been  guilty 
of  laches:  4  T.  E.  175;  2  H.  Bl.  569;  1  T.  B.  168. 

Welsh,  contra.  There  was  8u£Scient  evidence  of  the  protest 
for  non-acceptance,  and  it  was  not  necessary  to  produce  it  on 
the  trial:  2  H.  Bl.  509,  567;  2  Esp.  611;  Bull.  N.  P.  269; 
Doug.  65. 

By  CoiTBT.  The  bills  in  this  case,  having  failed  of  acceptance, 
were  accepted  and  afterwards  paid  by  a  friend  of  the  plaintiff, 
who  had  indorsed  them  for  his  honor.  This  payment  did  not 
Tary  the  duties  of  the  holder.  He  was  still  bound  to  cause 
them  to  be  protested  for  non-acceptance,  and,  at  their  maturity, 
to  cause  them  to  be  duly  protested  for  non-payment  by  the 
drawee.  He  was  also  obliged  to  give  the  same  notice  to  the 
antecedent  parties  to  the  bills,  as  if  they  had  not  been  taken  up. 

In  the  case  at  bar,  there  was  no  legal  evidence  of  a  protest 
for  non-acceptance.  The  holder  is  not  obliged  to  forward  such 
protest  at  the  time;  but  he  must  give  notice  of  the  fact  to  such 
prior  parties  as  he  intends  to  resort  to.  When  he  institutes  his 
action  for  the  non-payment,  both  protests  are  to  be  produced. 

Besides  the  want  of  regular  evidence  of  a  protest  for  non- 
acceptance  there  was,  in  this  case,  an  inexcusable  delay  of  for- 
warding the  protest  for  non-acceptance;  nor  is  the  delay  aatis- 
f actoxily  accounted  for.  The  yexdiot  must  be  set  aside,  and  a 
new  trial  granted 
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Sandpord  v.  Dillawat. 

[10  ItAflS.  62.] 

DnuvD  AMD  N<nxo& — ^The  maker's  insolyency,  although  known  to  the  in- 
donsr,  does  not  exeose  the  holder  of  a  promiBsory  note  from  demand  and 


AflsoxpsiT  on  a  promiasoiy  note  by  the  indorsee  agaLaet  the 
indoraer.  There  was  no  evidence  of  any  seasonable  demand 
upon  S.  Dillaway,  Jan.,  the  maker  of  the  note,  or  notice  to  the 
defendant;  but  the  plaintiff  relied  upon  evidence  to  show  that, 
at  the  time  of  the  indorsement,  which  was  on  the  day  of  the  date 
of  the  note,  the  maker  was  insolvent,  and  that  the  defendant 
knew  the  same.  A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  this  court  upon  the  necessity  of  a  demand  and 
xiotice  in  this  case. 

IbtonsenJ,  for  the  defendant,  cited:  NichoUon  v.  OouXkit^  2  H. 
BL  609;  Jadeaony.  Eidtards,  2  Oai.  843;  j^-endh  v.  Bank  of  061' 
wnbia^  4  Chnnoh,  141;  EadaHe  v.  Sowerby,  11  East,  113;  8mUh 
V.  Becka,  18  Id.  187. 

Bigdow,  contra,  dted:  De  Bertd  v.  Aikinscm,  2  H.  BL  336; 
Comey  t.  Da  Oo9ta,  1  Esp.  302. 

By  CouBT.  There  have  been  contradictory  opinions  and  de- 
cisions on  the  point  brought  before  us  in  this  case.  We  must 
settle  it  on  the  best  principles  that  occur  to  us.  The  indorser 
dl  a  pramisBoiy  note  contracts  that  he  vnll  pay  the  contents, 
provided  the  maker  does  not  pay  it  when  regularly  demanded  of 
Um,  and  seasonable  notice  of  his  refusal  or  neglect  is  given  to 
indorser.  This  demand  and  notice  he  has  a  right,  in  all 
,  to  insist  upon;  for  this  reason,  that,  upon  payment  by 
1dm,  he  may  have  his  remedy  over  against  the  maker.  And  al- 
thongfa  the  insolvency  of  the  maker  renders  his  remedy  less 
valuable,  it  does  not  necessarily  render  it  worthless.  The  holder 
of  the  note  is  bound  by  the  rule.  In  the  case  at  bar,  the  plaint- 
iff has  not  complied  with  it;  and  for  this  oaose  he  is  not  entitled 
to  a  reooveiy.  The  verdict  must  therefore  be  set  aside,  and  the 
plaintiff  must  be  called. 

PUniiff  nonsuited* 

T.JMdUSiMLMlikiflL 
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Chadbourn  v.  Watts. 

[10  Ham.  121.] 

Nbw  Kon  FOB  A  Usurious  OBUOATio^r.— A  pzomisaoiy  noto  waa  giTen  ii 
payment  of  a  debt,  the  promisor  agreeing  to  pay  a  naorioaa  nte  of  intv^ 
est  After  sundry  payments  of  interest  at  the  rate  agreed,  and  of  part 
of  the  principal,  a  new  note  was  giyen  for  the  balance  of  the  prindpil 
due,  on  which  lawful  interest  only  was  reserved  or  taken.  This  note 
being  in  part  paid,  was  also  canceled,  and  a  third  note  given  for  the  bal- 
ance. In  an  action  by  the  indorsee  of  the  latter  note  against  the  promisor, 
it  was  held  not  to  be  tainted  with  the  usurious  interest  paid  on  the  fii^ 
note. 

Casb  by  the  indorsee  against  the  maker  of  a  promiasory  note. 
The  plaintiff  was  a  bona  fide  indorsee  for  a  valaable  oonsiderft- 
tLon^  and  ignorant  of  the  circumatanoes  under  which  the  noto 
was  given,  which  were  as  follows: 

The  defendant,  beings  indebted  to  Lancaster  &  Bobie,  part^ 
ners,  gave  them  his  promissory  note  for  the  amount  of  the  in- 
debtedness,  agreeing  to  pay  interest  at  the  rate  of  twelye  per 
cent,  per  annum.  After  sundry  payments  on  the  note,  the  part- 
nership was  dissolyed,  and  Lancaster  took  possession  of  the 
firm  books  and  papers.  Seven  months  after  the  date  of  the  note, 
defendant  gave  Lancaster  a  second  note  for  the  amount  due  on 
the  former  note  and  twelve  per  cent,  interest  added  thereto, 
and  destroyed  that  note.  Payments  were  made  at  different  times 
on  this  note,  when  the  defendant  executed  a  third  note  for  the 
amount  remaining  unpaid  on  the  second  note.  Lawful  in- 
terest only  was  calculated  in  determining  what  was  due  on  the 
second  note;  and  lawful  interest  only  was  reserved  on  the  third 
note,  which  is  the  one  declared  on  in  this  action.  The  question 
for  the  decision  of  this  court  is,  whether  this  last  note  was 
affected  by  the  usury  in  the  original  transaction  ? 

T6dd,  tot  the  plaintiff,  cited  EUm  v.  Tfames,  Moor,  752;  CuOk^ 
bert  v.  Haley,  8  T.  B.  390;  Turner  v.  Hulme,  4  Esp.  11. 

UeUen  and  Adams,  contra,  relied  upon  Lowe  v.  WaOer,  Doug. 
736. 

By  Court,  Sswall,  J,  Against  a  promissory  note  sued  by  an 
indorsee,  the  maker  and  promisor  defends  himself  by  an  at- 
tempt to  prove  it  a  usurious  contract;  and  the  defense  is  tirged 
by  his  counsel,  upon  the  authority  of  the  case  of  Lowe  v.  WaUer, 
to  be  sufficiently  maintained  by  the  facts  admitted  in  the  case 
at  bar.  In  the  case  cited,  the  defendant,  the  accepter  of  a  bill 
of  exchange,  defended  himself  upon  proof  of  a  usurious  oon* 
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tzHct,  in  \vhich  the  bill  originated,  and  the  defense  prevailed 
ftg&iost  the  second  indorsees,  who  had  paid  a  Taluable  consid- 
eration for  the  bill,  and  received  it  without  any  notice  of  the 
nsuiy.  Other  cases  and  decisions  were  cited  in  the  argument, 
in  which  the  principles  of  that  decision  have  been  invariably 
recognized.  Let  us  examine  the  ground  of  the  decision;  for  as 
tn  objection  of  an  unlawful  consideration,  which  defeats  a  xu^ 
gotiaUe  security  in  the  hands  of  an  innooentiparCy.'  and  Ipi*  the 
benefit  of  a  party  tp'the'illQ'iiltcoiitfafCt,  the  defensb'  id*aln^6st 
singtilar  in  its  nafUre  and  opera'tion*.  And  it  will  be  perceived 
that  it  is  the  result  of  a  positive  rule,  a  provision  of  the  statute 
of  usury,  that  a  contract  to  secure  the  payment  of  usury  is  not 
Toidable  only,  but  absolutely  and  from  the  beginning  void,  and 
therefore  to  be  treated  as  if  it  never  had  any  existence.  The 
policy  of  this  rule,  in  its  operation  upon  other  rules,  such  as 
the  principles  which  have  been  adopted  to  secure  the  currency 
of  negotiable  notes,  is  not  to  be  inquired  into,  when  a  case  is 
fonnd  to  be  within  the  rule,  the  construction  of  which  has  been 
ucertained  by  a  series  of  decisions. 

Lord  Mansfield  was  governed,  in  the  case  of  Lowe  v.  Waller, 
by  the  authority  of  previous  decisions  upon  the  statute  of  gam- 
ing; in  which  the  same  words,  employed  by  the  legislature,  had 
received  the  same  construction,  when  the  plea  or  defense  was 
resorted  to  against  a  gaming  contract,  although  negotiable  in 
its  form,  and  demanded  by  an  innocent  indorsee.  But  it  will 
be  perceived,  in  all  the  decisions  cited,  that  the  defense  prevailed, 
where  the  security  or  contract  containing  the  usurious  interest 
was  to  be  enforced;  where,  if  the  defense  was  not  admitted,  the 
party  sued  would  be  compelled  to  pay  usurious  interest  by  the 
form  and  tenor  of  the  written  promise,  either  as  containing  an 
amount  of  usury  added  to  the  sum  loaned,  or  discounted  from 
the  note  in  giving  it,  or  in  some  other  mode  of  evasion,  at- 
tempted against  the  provisions  of  the  statute  of  usury.  And 
the  analogy  stated  between  the  statutes  of  usury  and  the  stat- 
utes of  gaming,  as  a£fording  a  rule  of  construction  in  this  re- 
spect, expresses  very  definitely  this  restricted  ground  of  the 
decisions.  The  law  will  not  enforce  a  contract  in  itself  unlaw- 
fol,  where  the  performance  insisted  on  is  unlawful,  whoever 
may  become  the  party  in  point  of  form,  capable  of  enforcing 
the  oontract,  and  however  innocent  he  may  be.  Is  the  case  at 
bar  within  this  rule,  thus  explained?  Watts  gave  the  note  in 
question  in  discharge  of  a  balance,  amounting  to  five  hundred 
dollars,  remaining  due  to  Lancaster,  upon  a  note  formerly  given 
to  him.    That  note  was  given  for  eight  hundred  and  seventy- 
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fiye  dollai*a;  but  neither  of  these  notes  secured  or  included  anj 
payment  of  unlawful  interest;  at  least,  there  is  no  pretense  that 
the  note  now  in  suit  includes  any;  for,  if  any  unlawful  interesfc 
was  included  in  the  former  note,  that  amount  had  been  paid 
and  received,  and  was  wholly  deducted,  when  this  note  was 
giyen.  For  receiving  unlawful  interest,  the  law  punishes  the 
party  chargeable  with  it  by  a  penalty  specially  provided  in  that 
-Geisej-andj^asaiurther  provision  against  usury,  no  obligation, 
xjx-ahy  ipriA^  containing  ^^qontn^  which  secures  the  payment 
of  usurious  interest,  is  reoojFerabid,:  or  can  bd  enforced.  Bat 
the  two  cases  are  not  to  be  confounded.  '  A  contract  which 
secures  unlawful  interest  does  not  expose  the  party  who  con- 
siders himself  entitled  by  it, if  the  usury  is  never  received;  and, 
on  the  other  hand,  an  obligation,  made  to  secure  a  lawful  con- 
tract, containing  no  promise,  agreement,  discount  or  subter- 
fuge for  usury,  although  usury  may  have  been  received  upon  it, 
is  not  thereby  defeated.  The  ground  of  decision  in  the  case  at 
bar  may  be  illustrated  by  supposing  the  note  of  eight  hundred 
and  seventy-five  dollars  to  have  been  the  note  indorsed,  and  to 
have  contained  a  remnant  of  usury,  from  the  usurious  additions 
made  to  the  sum  borrowed  upon  the  note  preceding  that  If 
the  present  plaintiff  had  demanded  payment  after  the  indorse- 
ment to  him,  and  the  defendant  had  thereupon  paid  three  hon- 
dred  and  seventy-five  dollars,  and  given  his  note  to  the  plaintiff 
for  the  balance,  could  he,  when  that  note  was  sued,  object  the 
usury  lurking  in  the  note  taken  up  and  discharged  f  It  is  dear 
that  he  could  not.  The  case  of  Cvihbert  v.  Haley,  cited  at  the 
bar,  is  like  the  case  supposed,  and  the  decision  is  in  point 
There  the  defense  of  usury,  in  bills  of  exchange  discounted  for 
usurious  interest,  against  a  bond  given  to  an  innocent  indorsee 
for  the  amount  due  upon  the  bills,  was  rejected  as  inadmissible. 
Indeed,  that  case  is  stronger  than  the  case  supposed;  for  the 
bond  included  the  usury,  although  innocently  taken  by  the 
obligee.  And  the  case  at  bar,  if  it  differs  from  the  case  cited 
and  supposed  in  any  material  circumstance,  is  still  further  re- 
moved from  the  taint  of  usury,  considered  as  a  demand  between 
an  innocent  indorsee  and  the  maker.  The  defendant  is  to  be 
called. 
Defendant  defaulted. 


In  a  note  to  WiUae  v.  Hoosevelt,  2  Am.  Dec.  149,  we  have  shown  that  tbi 
decisions  differ  aa  to  whether  a  note  afifected  with  usury  is  subsequently  void 
in  the  hands  of  innocent  transferees.  The  court,  in  the  principal  case,  it  is 
seen,  assumes  that  it  is  void  all  the  time;  but  the  facts  took  the  case  out  of 
the  rule. 
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Martin  v.  Mayo. 

[10  Mam.  1S7.] 

FRQmn  BT  iKiAHiv— Ractioatioh.— An  infant  having  tor  m  anlBeiMit  oon* 
aderation  bound  himaelf,  after  coming  of  age  said  to  a  third  pemn: 
**!  owe  yon  and  Mr.  M.  (the  plaintiff)^  ^nd  when  I  return  from  thie 
vnjagi^  I  win  pay  yon  both,'*  and  at  another  time  aaid  to  the  plaintiff, 
wbflo  payment  waa  aaked,  that  he  waa  not  then  able  for  want  of  money, 
but  after  hia  retom  from  a  voyage  he  woold  eettle.  There  waa  no  evi- 
dnoe  of  any  other  dealinga  between  the  parties.  Thia  waa  held  to 
amoont  to  a  ratification  of  hia  promise  to  pay  after  coming  of  age. 

AasDMiwrr  againt  the  defendants  upon  promises  of  their  tes- 
tator, James  Weeks,  before  he  became  of  age.  The  defendants 
nlied  npon  the  infancy  of  their  testator  at  the  time  of  entering 
into  the  engagements.  As  evidence  of  a  promise  after  he  came 
of  age,  the  plaintiff  was  allowed  to  give  in  evidence  the  will  of 
the  deceased,  to  which  the  plaintiff  was  a  subscribing  witness, 
and  which  directed  that  certain  disposition  of  his  property  be 
made  "  after  all  my  just  debts  shall  be  paid,  which  I  direct  first 
to  be  done."  It  was  also  in  evidence  that  after  he  came  of  age 
the  deceased  had  said,  "  I  owe  you  and  I  owe  Mr.  Martin  "  (the 
plaintiff  then  being  present),  ''and  when  I  return  from  this 
toyage,  I  will  pay  you  both;''  and  that  he  again  told  plaintiff 
that  he  had  not  the  money  then,  but  would  settle  with  plaintiff 
after  returning  from  the  voyage  upon  which  he  was  about  to 
aaiL    Weeks  died  at  sea  whUe  performing  the  said  voyage. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  court. 

Davie$,  for  the  plaintiff. 

iSbpfctna,  covUra. 

By  Court,  Sbwall,  J.  There  is  already  a  decision  of  this 
eoort,  in  an  action  against  the  executors  of  James  Weeks»  that 
the  reservation  for  his  just  debts,  annexed  to  the  residuary  de- 
viae  of  all  his  estate,  real  and  personal,  in  his  last  wiU,  is  not 
to  be  considered  as  a  recognition  or  promise  of  payment  of  any 
particular  debt;  and  that  the  plea  or  objection  of  infancy,  to 
which  any  particular  demand  may  be  liable,  remains  open  to 
them  in  point  of  law :  Smith  v.  Mayo,  9  Mass.  62  [ante,  28].  And 
whatever  our  opinion  may  be  of  the  good  conscience  or  equity 
of  such  defense,  or  its  consistency  with  a  decent  regard  to  the 
memoiy  of  their  testator,  we  adhere  to  that  decision.  In  the 
ease  at  bar,  the  objection  of  infancy  is  made  by  the  executors  to 
the  demands  of  the  present  plaintiff,  one  of  which  is  upon  a 
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promissory  note  given  by  James  Weeks^  and  the  other  upon  his 
receipt  as  a  factor  and  consignee  of  the  plaintiff,  for  an  adTen- 
ture  of  codfish  intrusted  with  the  testator,  to  be  carried  to 
Charleston,  and  there  sold  for  the  benefit  of  the  plaintiff;  Week» 
promising  to  account  for  the  same,  and  to  pay  over  the  proceeds, 
deducting  half  the  profits.  And  it  is  proved  that  James  Weeks, 
although  at  the  time  he  made  these  promises  and  obtained  this 
confidence  and  credit,  was  in  active  business  and  in  full  emploj- 
ment,  as  the  master  of  a  vessel,  yet  that  he  was  in  fact  about  six 
months  short  of  twenty-one  years  of  age.  As  a  line  must  be 
drawn  somewhere  for  the  protection  of  infants,  and  as  we  know 
of  no  authority  or  decision  where  the  established  age  has  been 
departed  from,  we  must  yield  to  this  evidence,  and  although  re- 
luctantly in  this  case,  as  these  demands  are  not  for  necessaries, 
but  arose  in  the  course  of  business,  we  must  consider  James 
Weeks,  or  rather  his  executors,  acting  reproachfully  to  his  mem- 
ory, and  contrary  to  what  we  must  believe  would  be  his  feelings 
and  disposition  in  answering  these  demands  entitled  to  the  de- 
fense of  infancy;  unless  it  is  repelled  by  the  other  circumstances 
proved  in  the  case:  3  Cai.  323. 

There  is  no  question  but  that  a  promise  made  by  an  infant 
may  be  renewed  by  him  after  he  comes  of  age,  in  a  manner  that 
shall  make  him  liable  as  upon  a  promise  made  when  of  full  age. 
But  the  counsel  for  the  defendants  contends  that  nothing  short 
of  an  express  promise  is  to  have  this  effect;  and  that,  in  the  case 
at  bar,  the  facts  stated  or  proved  do  not  amount  to  an  express 
promise.  It  seems  to  be  stated  by  the  later  authorities,  that  a 
bare  acknowledgment  of  the  debt,  or  an  admission  of  the  con- 
sideration upon  which  the  promise,  while  an  infant,  is  alleged 
to  have  been  made,  or  to  have  arisen  by  implication  of  law,  is 
not  sufficient  in  a  case  of  this  kind,  as  it  is  where  the  statute  of 
limitations  is  pleaded,  and  the  plaintiff  replies  a  promise  within 
six  years:  1  Str.  690;  1  Ld.  Baym.  889,  421;  6  Esp.  102. 

But  in  the  case  at  bar,  James  Weeks,  after  he  came  of  age, 
and  when  called  upon  by  the  plaintiff  for  payment  of  his  de- 
mands, answered  in  one  instance,  speaking  to  the  plaintiff  and 
another  creditor,  "  When  I  return  from  this  voyage  I  will  pay 
you  both;''  and,  in  another  instance,  *'that  he  had  not  the 
money  then,  but  when  he  should  return  from  the  voyage  he 
would  settle  with  the  plaintiff."  It  is  admitted  that  there  were 
no  other  dealings  or  demands  between  them.  Now,  upon  any 
reasonable  construction,  it  seems  to  be  unquestionable  that 
James  Weeks,  in  these  declarations  made  to  the  plaintiff  han- 
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•elf.  Lad  an  immediate  reference  to  the  demands  now  in  contro- 
▼ersj;  and  there  is  an  express  promise  of  payment,  or  of  a  set- 
tlement, which  is  the  same  thing.  He  assigned  a  reason,  indeed, 
for  not  paying  or  settling  at  that  time,  and  therefore  postponed 
the  performance  of  his  promise  until  his  return  from  the  voyage 
on  which  he  was  then  bound.  But  this  was  not  a  condition  an- 
nexed to  the  promise.  It  is  rather  to  be  considered  as  a  request 
of  forbearance  for  the  time  proposed. 

Upon  the  whole,  our  opinion  is,  that,  independently  of  the 
vOI,  which  may  be  considered  as  irrelevant,  the  jury  had  suf- 
fident  evidence  of  a  promise  by  James  Weeks,  after  he  came  of 
age,  to  answer  and  pay  the  plaintiff's  demands;  which  are 
Boflbsiently  proved  by  the  other  evidence  in  the  case.  Certainty 
to  a  common  intent  is  sufficient,  where  an  express  promise  is  to 
be  proved:  Com.  Dig.  Assumpsit,  A.  4;  Cro.  Eliz.  149. 

A  question  as  to  the  form  of  declaring  is  waived,  and  judg- 
aent  is  to  be  entered  according  to  the  verdict. 


Commonwealth  v.  Neal. 

tlO  Mam.  153.] 

Uahlrt  ov  Fkmb  Covebt.— An  indictment  will  not  lie  agunst  m  fewu  eoveri 
lor  sn  MMUilt  and  battery,  committed  in  the  company  and  by  the  com* 
of  her  huaband. 


Xhdiciiceht  against  the  defendants,  husband  and  wife,  for  an 
assault  and  battery.  The  jury  found  the  husband  guilty  and  as 
to  the  wife,  they  returned  specially,  '*  that  she  committed  the  as- 
sanlt  and  battery  charged  in  the  indictment  in  company  with, 
and  commanded  by  the  said  John  Neal,  her  husband.  And  if 
this  in  law  will  make  her  guilty,  then  the  jury  find  her  guilty; 
bat  if  being  in  company  with  and  commanded  by  her  husband 
irill  justify  or  excuse  her  in  law,  then  the  jury  find  that  the  said 
Eliabeih  Neal  is  not  guilty." 

WhUman,  for  the  wife,  cited:  4  Bl.  Com.  28;  1  Mass.  391,  476; 
10  Mod.  63,  835;  1  Salk.  384. 

Morton,  AUjomey-general,  contra,  urged  that  the  husband's 
commands  were  no  excuse  when  the  wife  know  the  act  was 
wrong:  1  Hawk.  P.  C.  c.  1,  sec.  9,  13. 

By  CSouBT.  The  general  doctrine  is,  that  a  feme  covert  incurs 
no  legal  guilt  by  the  commission  of  civil  offenses  by  the  coercion 
of  her  husband,  or  even  when  in  his  presence.     To  this  general 
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role  there  are  certain  exceptions  as  of  crimes  forbidden  bj  ibi 
law  of  nature,  which  are  mcUa  in  se,  and  some  where  the  wife 
may  be  presumed  the  principal  agent.  The  case  at  bar  is  not 
within  the  exceptions,  and  Elizabeth  Neal  is  not  guilty,  and 
must  therefore  be  discharged. 

The  cofDaidention  of  a  hnabaiid'B  responsibility  for  the  tortioiis  acts  of  hii 
wife  embraoes  a  disoossion  of  his  ciyil  responsibility  and  of  his  responsibility 
criminally.  The  ciyU  responsibility  of  the  husband  for  the  torts  oommittad 
by  his  wife  resolves  itself  into:  1.  His  responsibility  for  her  torts  oammittod 
in  his  presence,  and  by  his  direction;  2.  His  responsibility  for  her  torts  com- 
mitted jointly  with  him;  and,  8.  His  responsibility  for  her  torts  committed 
by  her  not  in  his  presence,  or  not  by  his  direction. 

1.  Torts  m  His  PasssycB  A2n>  bt  His  Disacnoir. — ^The  dissbility  attscfaed 
to  a  married  woman  at  common  law  in  respect  to  many  acts  whioh  she  could 
have  performed  if  soZe,  was  turned  to  her  protection  in  regard  to  her  offianMi 
against  others,  when  committed  under  certain  circumstances.  The  unity  ariung 
from  the  marital  relation,  and  the  presumption  of  superiority  in  the  husband  asd 
his  influence  over  his  wife  were  reasons  urged  to  exempt  her  from  puushment  for 
certain  wrongs  perpetrated  by  her  when  in  his  immediate  presence.  It  was  tho 
presumed  coercion  of  the  wife  by  the  husband  that  rendered  him  alone  ciTilly 
liable  for  injuries  occasioned  by  her  tortious  acts  in  his  presence.  The  doc- 
trine has  been  adopted  in  this  country  with  some  limitations.  In  the  case  ol 
Cagrin  V.  Dekmy,  3d  K.  Y.  178,  Hunt,  0.  J.,  says:  <*The  authorities  ait 
clear  that  when  a  tort  or  felony  of  any  inferior  degree  is  committed  by  tfaa 
wife  ia  the  presence  and  by  the  direction  of  her  husband  she  is  not  peraonsIlT 
liable.  To  exempt  her  from  liability  both  of  these  concurrent  circnmstancei 
must  exist,  to  wit,  the  presence  and  the  command  of  the  husband.  An  of- 
fense by  his  direction,  but  not  in  hii  presence,  does  not  exempt  her  froo 
liability,  nor  does  his  presence,  if  unaccompanied  by  his  direction.*'  So^  alao, 
Brazil  V.  Moron,  8  Minn.  236»  a  case  of  assault  and  batteiy;  McKeown  ▼. 
/ohMon,  1  McCocd,  678^  a  case  of  trespass;  and  Owrd  v.  Dodda,  6  Bush,  68L 

To  constitute  the  coercion  or  constraint  that  will  render  the  husband  slonc 
responsible,  there  are  two  essential  elements:  The  presence  of  the  husband, 
and  a  direction,  command  or  threat  that  he  was  capable  of  enforcing.  The 
fact  that  the  offezLae  was  committed  in  the  husband's  presence  is  held  to  be 
evidence  of  such  direction,  but  prima  /aeie  evidence  only.  "His  presence 
furnishes  evidence  and  afifords  a  presumption  of  his  direction,  but  it  is  not 
conclusive,  and  the  truth  may  be  established  by  competent  evidence:*'  Cassin 
V.  Delany,  supra.  And  in  Marshall  v.  Oakes,  51  Me.  308,  it  is  said:  "Such 
presumption,  however,  is  but  pritna/aeie,  and  may  be  rebutted  by  the  facta 
proved,  showing  that  the  wife  was  the  instigator  or  more  active  party,  or 
that  the  husband,  although  present,  was  incapable  of  coercion,  or  that  the 
wife  was  the  stronger  of  the  two."  So,  also,  in  Wagener  v.  BiU,  IdBarU 
321;  Brazil  y.  Moran,  8  Minn.  236;  and  CUy  Council  v.  Van  Bavai,  2Mc- 
Cord,  465;  Ferguson  v.  Brooks,  67  Me.  251. 

As  to  what  will  amount  to  a  "presence"  by  the  husband  so  as  to  raise  the 
presumption  of  coercion,  Justice  Ames,  in  CommonioeaUh  v.  Munaty,  112 
Mass.  287,  says:  "But  in  order  to  establish  the  fact  of  his  presence  it  doei 
not  seem  to  be  necessary  to  show  that  the  act  was  done  literally  in  his  sight 
If  the  husband  were  near  enough  for  the  wife  to  be  under  his  immediate  in* 
fluence  and  control,  though  not  in  the  same  room,  it  is  sufficient:   Commsm 
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'vealiA  V.  Burk,  11  Gray,  437.  If  he  were  on  the  premiaes,  and  near  at  hand, 
a  momentazy  afawnoe  from  the  room,  or  a  momentaiy  turning  of  hia  back, 
might  still  leare  her  under  his  influence:  Commonwealth  y.  Wekht  97  Mass* 
SG&,'*  Schooler,  in  hia  work  on  Domeatio  Eelationa^  p.  104,  alao  aaya: 
''The  l^gal  definition  'in  company  with'  the  huaband  ahonld,  however,  re* 
care  a  liberal  interpretation  ao  aa  to  include  all  caaea  of  conatmctiye  prea- 


Aa  it  18  the  preaomed  cooatraint  placed  npon  the  wife  by  the  preaenoe  of 
her  huaband  that  exempta  her  from  liability,  if  it  appear  that  the  tort  waa  conu 
mitted  oat  of  the  huaband'a  preeence  though  by  hia  direction  then  ahe  will  be 
raponsibla  with  him;  for  being  away  from  him,  he  could  not  enforce  ])is 
dxnctiioDs,  he  had  not  the  capacity  to  coerce:  Casam  v.  Delany,  supra;  Mar- 
AaUr.  Oaies,  supra. 

From  theae  caaea  it  results  that  to  release  the  wife  from  liability  for  her 
torti  it  is  neoeaaary  that  the  huaband  ahould  haye  directed  their  commiaaion, 
sad  shonld  have,  by  hia  presence,  actual  or  conatmctiye,  exerted  auch  an  in- 
finenoe  oyer  her  aa  to  compel  obedience  to  that  direction. 

2.  His  BzsPONsxBnjrr  for  thsib  Joint  Torts.— The  aole  responsibility  of 
(he  hnahand  for  torts  committed  by  him  jointly  with  his  wife,  proceeds  upon 
the aama  ground  of  coercion  of  the  wife  aa  referred  to  heretofore:  McKeown 
Y.Johasom,  1  McCord,  578,  where  a  joint  trespaaa  waa  committed;  Mttgan  y. 
GuatoUU,  19  Mo.  417,  a  caae  of  the  withholding  of  real  estate  from  a  third 
penoQ  by  the  huaband  and  wife;  and  DaUeij  y.  Houstonj  58  Mo.  361,  a  joint 
tnqnas;  iSiKo  y.  Chemey,  Wright,  O.  9;  Park  v.  Bopkms,  2  Bailey,  411.  It 
is  coooeiyed  that  the  same  rules  aa  to  preaumption  of  conatraint  apply  in  cases 
of  joint  torts,  as  were  laid  down  oonceniing  the  torts  of  the  wife  alone,  com* 
inhted  in  her  husband's  presence. 

1  Thx  Pibsokal  Torts  ov  ths  Wifb.— The  rule  of  the  oonmion  law 
that,  for  all  torts  of  the  wife  conmiitted  not  in  her  husband's  presence,  nor 
by  his  directian,  he  mnat  be  aued  aa  a  co-defendant  with  her,  haa  been  yeiy 
geuenHy  adopted  in  thia  country.  For  the  slanderous  words  used  by  tho 
wife  he  haa  been  held  jointly  reaponsiblein  MeEl/reahr.  KvrhendaU,  36  Iow% 
224;  Xiisey.  Oaks,  Id.  662;  Sunrnan y.  Brewin,  52  Ind.  140;  FqwUt y.  Chi' 
<\uUr^n  Ohio  St  9;  for  her  libel,  in  TViij  y.  Cti&tfrteon,  57  Barb.  9;  forhef 
aault  and  batteiy,  CooUdge  y.  ParrU,  8  Ohio  St.  595;  Anderson  y.  Hill,  53 
Barbi  238;  for  her  treapaaa,  MeKeoum  y.  Johnson,  1  McCord,  578;  Whitmors 
T.  Ddcmo,  6  K.  H.  543;  and  the  recent  caae  of  Ferguson  y.  Brooks,  67  Me. 
251;  for  her  bomingof  a  mill,  BoUy,  BenneU,  21  Ind.  427.  ButinMaaaa- 
chuaatts  the  statute  of  1871*  o.  312,  proyides  that  the  huaband  muat  haye 
aided,  abetted,  adyiaed  or  otherwiae  encouraged  the  act,  to  render  him  liable 
for  the  torts  of  his  wife:  Austin  y.  Cox,  118  Mass.  58.  There  is  also  a  similar 
rratctory  proyisian  in  Illinois:  MarUny»  Hobson,  65  HI.  129.  Another  de« 
;anuie  from  the  general  rule  has  been  made  in  those  states  where  it  has 
i«cn  enacted  that,  as  regards  her  separate  property,  the  wife  may  sue  and  be 
tsfed  alone.  It  ia  this:  for  injuries  caused  by  the  wife  in  the  management 
iz^l  control  of  her  separate  property,  she  alone  is  responsible:  Baum  y.  Mul' 
T,  47  K.Y.  577;  Peak  y.  Lemon,  1  Lans.  295.  In  this  latter  case,  an  action 
for  a  conyersion  by  the  wife  of  a  property  claimed  as  her  separate  property, 
■t  la  said:  "that  idie  ia  liable,  and  that  her  husband  is  not  liable,  and  that  it 
td  z.ot  the  validity  but  the  nature  of  her  claim  which  becomea  the  test  of  her 
resjMisibility  and  of  his  exemption."  So  also  in  Maine:  Ferguson  y.  Brooks, 
€7  Me.  231. 
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The  reason  of  the  common  law  rule  is,  that  the  nnit;  of  the  marriage  ststo 
rendered  the  wife  incapable  of  being  sued  without  her  husband — and  not 
that^  in  contemplation  of  law,  he  is  guilty:  Rowing  v.  Manly^  49  N.T.  196^ 
201.  His  liability  continues  only  so  long  as  the  marriage  relation  exists:  Id.; 
and  in  case  of  his  death,  the  action  would  surviTC  against  her:  Summon  t. 
JSreunn,  62  Ind.  510. 

The  HT7SBA2n>'s  Responsibiutt  CROcnrALLT. — ^The  protection  of  the  lav 
is  also  extended  to  exempt  a  /erne  covert  from  a  criminal  prooecntioii  for  ads 
which  she  has  done  by  reason  of  her  husband's  coercion.  In  Hendey  y.  SUtU^ 
02  Ala.  10,  it  is  laid  down  that  "An  offense,  not  malum  in  m,  committed  by 
m  married  woman  in  the  presence  and  with  the  knowledge  of  her  husbsnd,  is 
presumed  to  have  been  committed  by  his  authority,  and  he  is  pnnishahle  by 
indictment  for  it,  if  it  be  an  indictable  offense  '* — a  case  in  which  the  husband 
was  indicted,  under  the  act  prohibiting  the  sale  of  spirituous  liquon  without 
m  license,  for  a  sale  made  by  hii  wife  in  his  presence.  In  Muhey  ▼.  State,  43 
Ala.  316,  an  indictment  for  a  similar  offense,  it  was  held  that  the  fact  thst 
the  wife  owned  and  kept  the  store  where  the  sale  of  the  liquor  was  made, 
and  that  the  husband  had  no  interest  in  it  and  did  not  sell  the  liquor,  did  net 
excuse  him,  it  being  clearly  shown  that  the  sale  was  made  in  his  presence  and 
by  his  diroction.  So,  also.  Commonwealth  v.  Barry,  115  Mass.  146;  Commos* 
wealth  y,  Eagan,  103  Id.  71;  Uhlr.  Commonwealth,  6  Gratt  706;  StaUJ, 
Williams,  65  N.  C.  400.  The  presumption  of  coercion  also  arises,  in  cases  of 
joint  offenses  by  the  husband  and  wife:  State  v.  Potter,  42  Vt.  4d5. 

This  presumption  of  coercion,  howeyer,  "may  be  rebutted  by  the  drcani- 
stances  appearing  in  evidence  and  showing  that,  in  fact,  the  wife  acted  with- 
out constraint:"  State  v.  Williams,  65  K.  C.  400.  "  The  presumption  of  lav 
that  the  wife  committed  an  offense  by  the  coercion  of  her  husband  when  hi 
ma  present,  is  very  slight,  and  may  be  rebutted  by  very  slight  circumstances:* 
State  y  Cleaves,  59  Me.  302.  It  may  be  shown  that  she  was  the  instigatof 
and  more  active  party:  City  Council  v.  Van  Roven,  2  McCord,  465;  1  Russell 
on  Crimes,  33  et  seq.  Or  it  may  be  established  that  the  husband  was  incapa- 
ble of  coercing  the  wife,  as  in  the  case  of  a  cripple  confined  in  bed:  Jtegina  t. 
Pollard,  8  Car.  &  P.  553.  Or  the  presumption  may  be  rebutted  by  the  nature 
of  the  offense:  State  v.  Williams,  supra.  If  it  appear  that  she  committed  the 
offense  in  his  absence,  though  by  his  direction,  her  coverture  will  be  no  de- 
fense: Commonwealth  v.  Munsey,  112  Mass.  287;  Commonwealth  v.  Cfanrion, 
97  Mass.  547;  State  v.  Potter,  supra;  and  she  alone  may  be  prosecuted:  Ccmt 
monwealth  v.  Feeney,  13  Allen,  560. 

A  married  woman  may  be  indicted  alone  for  her  criminal  acts:  State  y» 
Haines,  35  N.  H.  207;  Commonwealth  v.  Eagan,  supra,  and  SUUe  v.  ffiUiom*, 
supra;  and  it  is  not  necessary  to  negative  the  coercion:  State  v.  Kelson,  29 
Me.  329.  Under  the  Arkansas  statutes,  if  a  wife  conmiits  crime  of  any  de- 
gree, under  the  threat,  command  or  coercion  of  her  husband,  she  shall  not  be 
found  guilty,  but  such  coercion  must  be  made  to  appear  and  will  not  be  pre- 
■umed  merely  from  the  husband's  presence:  Freel  v.  The  State,  21  Ark.  212: 
Edwards  v.  TJie  State,  27  Id.  49a 

An  exception  to  the  general  rule  of  the  wife's  exemption  on  the  ground  of 
ooercion,  has  been  made  in  regard  to  certain  crimes  which  from  their 
malignity  render  it  improbable  that  the  wife  would  be  constrained  by  her 
husband  without  the  separate  operation  of  her  own  will  in  their  oommissiw, 
and  in  regard  to  those  crimes  in  which  women  are  supposed  peculiarly  to 
participate:  1  Bishop  on  Criminal  Law,  sec.  361.  To  what  cases  this  excep- 
tion exactly  applies  has  not  been  definitely  settled.     The  books  generally 
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recngnizB  treascm  as  within  itt  provisions:  Somerset's  Case,  \  State  Trials,  28, 
29;  BO  also^  mnzder,  4  BL  Com.  29;  1  Buasell  on  Crimes,  33;  and  according  to 
1  Buaell  on  Crimea*  33,  robbery.  Of  those  offenses  in  which  a  woman  is 
tnppoeed  to  peculiarly  participate  is  the  keeping  of  a  bawdy  house:  Common* 
weaUhr.  Wood^  97  Mass.  225;  States,  Bentz,  II  Mo.  27;  4  BL  Com.  29.  The 
diftinction  made  in  the  principal  case  between  offenses  mala  in  ee  and  naia 
prokibUa  is,  as  Schonler  in  bis  Domestic  Relations,  says,  p.  102,  "variable  and 
somewhat  shadowy,  the  line  seems  to  be  drawn  more  wisely  between  such 
heinoiis  crimes  as  murder  and  manslaughter,  and  the  lighter  offenses. "  And 
Wharton  on  Criminal  Law,  voL  1,  sec  72,  layp  down :  "  It  may  be  questioned^ 
however,  whether  the  coercion  and  presence  of  the  husband  is  not  now  a  good 
defense  in  all  cases,  and  whether  the  exception  taken  as  to  the  higher  grades 
of  felonies  still  obtains,  and  the  better  opinion  now  is  not  to  reoognise  such  an 


»f 


Upon  the  whole,  however,  the  responsibility  of  a  married  woman  for  her 
adminal  acta  may  be  stated,  as  laid  down  in  a  learned  and  exhaustive  review 
of  the  cases  npon  this  subject,  in  a  note  to  the  principal  case  reported  by 
Bomett  and  Heard,  in  volume  one  of  their  Leading  Criminal  Cases,  p.  81: 
L  There  is  no  objection  in  law  to  an  indictment  against  the  wife  alone, 
cfasighig  bar  directly  with  the  offense;  2.  f!hem  ia  no  objection  in  law  to  an 
icdictoBflnt  efaaiging  a  husband  and  wife  jointly  with  the  commission  of  an 
offense;  3.  If  upon  the  trial  of  the  wife  alone,  or  jointly  with  her  husband, 
it  appear  in  evidence  that  the  huaband  was  actually  present  when  the  wife 
wmiitted  tbe  act,  his  ooeroion  will,  with  some  exoeptions,  be  pwnmed,  and 
ths  wiis  should  be  aoqiutfced. 
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OK  SaxjL— An  aetion  for  deoeit  in  a  sale,  whether  of  proviiiomB  or 

axtMlss^  can  only  be  maintained  where  a  willful,  false  affirmation 

Is  proved,  or  is  necessarily  presumed  from  the  ciroum- 

attwiding  the  trsasaotion,  and  from  the  situation  of  the  parties. 

AcnoH  of  deoeit,  sabmitted  upon  the  following  agreed  etate- 
nent  of  facts:  The  plaintifis,  merohants  of  Bath,  in  the  coantj 
of  Linooln,  purchased  of  the  defendants,  merchants  residing 
in  Boston,  twentj-fiye  barrels  of  beef,  branded  "Falmouth, 
)Iiu&,  Cazgo  No.  8  Beef,  S.  Bird,  D.  Insp.,"  and  paid  therefor 
the  snm  of  six  dollars  per  barrel,  being  the  full  price  of  good 
and  wholesome  beef  of  that  quality.  The  plaintiffs  transported 
the  same  from  Boston  to  Bath,  and  exported  four  barrels  to 
lladeira,  being  ignorant  of  its  state  and  condition,  and  would 
haTo  exported  the  whole  had  not  one  of  the  barrels  been  burst 
in  hmding,  and  the  unfitness  of  the  beef  for  use  been  discoT- 
ered.  On  inspection  at  Bath,  twenty-one  barrels  were  found  to 
have  been  packed  without  sufficient  salt  and  pickle,  and  were 
sot  packed,  in  any  respect,  save  in  external  appearance,  accord*- 
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ing  to  the  brand.  Of  this  the  defendants  were  giren  immediate 
notice.  The  four  barrels  sent  to  Madeira  were  f onnd  to  be  bad 
and  unwholesome,  and  wholly  lost  to  the  plaintiffs  on  that  ac- 
coant.  The  defendants  were  agents  for  the  owners  in  matdog 
the  sale,  but  did  not  disclose  that  fact  to  the  plaintiflB,  and  a 
promissory  note  in  payment  for  the  beef  was  giyen  to  the  de- 
fendants in  their  own  name.  At  the  time  of  the  sale  and 
deliyery ,  the  defendants  did  not  know  that  the  beef  was  bad  and 
unwholesome,  and  not  packed  according  to  law. 

MeUen^  for  the  plaintiffs,  relied  upon  8  Bl.  Oom«  166. 
Orr^  contra. 

By  Court,  Sbwall,  J.  The  rule  has  always  been,  I  beHeve, 
that  an  action  of  deceit,  or  an  action  on  the  case  for  a  deceit,  in 
a  bargain  or  trade,  is  maintainable  only  where  the  deception 
complained  of  has  been  intentional  on  the  part  of  the  seller;  and 
it  must  also  appear  that  the  party  purchasing  had  been  actually 
deceived,  and  had  sustained  thereby  a  loss  or  damage.  There 
is,  then,  an  injury,  for  which  the  law  affords  a  remedy:  Oom. 
Dig.  tit.  Action  upon  the  case  for  a  deceit:  A.  8. 

In  applying  this  rule,  there  has  been  some  diversity  of  opin- 
ions as  to  the  cases  within  it.  The  rule  has  not  been  varied; 
but  the  decisions  haye  not  been  uniform,  as  to  the  facts  and  cir- 
cumstances from  which  a  veillf ul  and  actual  deception  are,  in 
particular  cases  to  be  presumed  and  considered  as  proved. 
Where  the  sale  has  been  accompanied  with  a  warranty,  the  rem- 
edy  of  the  purchaser  is  maintained  upon  other  piinciples.  It  is 
for  a  deception,  or  mistake,  amounting  to  a  breach  of  a  con- 
tract,— a  contract  which  may  be  said  to  be  collateral  to  the  sale, 
by  force  of  which  the  purchase  is  placed  at  the  risk  of  the  seller, 
as  to  every  existing  defect  in  the  qualities  of  the  articles  sold, 
so  far  as  the  warranty  applies:  2  East,  320,  496.  The  genenJ 
doctrine,  as  it  has  ever  since  been  recognized  in  practice,  is  ac- 
curately exemplified  by  Justice  Popham  in  the  case  of  the  Bezoaf 
stone,  as  cited  in  Dyer :  Dyer,  75,  in  marg.  The  case  is  reported 
by  Oroke,  and  was  referred  to  by  the  defendants'  counsel  in  the 
ease  at  bar.  Justice  Popham  states  the  rule  thus:  If  I  have  an 
article,  which  is  defective,  whether  victuals,  or  anything  else, 
and  I,  knowing  it  to  be  defective,  sell  it  as  sound,  and  so  rep- 
resent or  affirm  it,  an  action  upon  the  case  lies  for  the  deceit; 
but  although  it  be  defective,  if  that  is  unknown  to  me,  although 
I  represent  or  affirm  it  to  be  sound,  yet  no  action  lies,  unless  I 
warrant  it  to  be  sound.    To  be  liable  to  an  action  for  the  deceit 
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iocnrred,  the  animation  or  representation  of  the  seller  is  to  be 
proved;  and  it  mast  appear  that  he  had  been  therein  willf  ally 
aud  intentionallj  false.  Now,  there  are  cases  in  whioh  a  repre- 
sentation willf nil  J  false  is  to  be  presumed  from  the  oircamstances 
uf  the  transaction  and  of  the  parties,  when  it  is  not  required  to 
be  otherwise  or  directly  proyed.  In  this  way  perhaps  what  was 
cited  from  Blackstone's  Commentaries,  and  relied  on  for  the 
plaintiff,  in  the  argument  of  the  case  at  bar,  may  be  reconciled 
T7ith  the  general  doctrine  as  I  have  stated  it;  and  so  likewise 
:zmj  dedsions,  which  seem  at  first  sight  to  indicate  another 
rale,  will  be  found  within  the  general  doctrine  exemplified  by 
Justice  Popham,  at  least  in  the  intended  application  of  it. 

Jostice  Blackaione,  3  Bl.  Com.  164, 165,  has  classed  the  cases 
of  deceit  and  breaches  of  express  warranties  in  contracts  for 
sales,  under  the  bead  of  implied  contracts.  He  says  it  is  con- 
stantly understood  that  the  seller  undertakes  that  the  commod' 
ity  he  sells  is  bis  own;  and  in  contracts  for  proTisions,  it  is 
alwajs  implied  that  they  are  wholesome;  and  in  a  sale  with 
wazxanty,  the  law  annexes  a  tacit  contract  that,  if  the  article  be 
iu>t  as  warranted,  compensation  shall  be  made  to  the  buyer; 
md  if  the  vendor  knows  his  goods  to  be  unsound,  and  hath 
used  any  art  to  disguise  them,  or  if  they  be  in  any  shape  dif- 
ieteni  from  what  he  represents  them  to  be  to  the  buyer,  this 
artifice  shall  be  equivalent  to  an  express  warranty,  and  the 
Tender  is  answerable  for  their  goodness.  It  is  obvious  that  in 
this  very  general  classification,  the  details  and  examples  are 
impezfectly  introduced,  and  with  some  inaccuracy.  It  is  not 
implied  in  every  sale  of  provisions  that  they  are  wholesome, 
anj  more  than  it  is  in  sales  of  other  articles,  where  proof 
of  a  distinct  afSzmation  seems,  in  Justice  Blackstone's  opinion, 
to  be  requisite.  The  contrary  may  be,  and  often  is,  understood 
Itttween  the  parties;  and  it  is  only  when  the  false  representa- 
tion to  be  proved  in  the  one  case,  may  be  presumed  or  taken  to 
l»  proved  in  the  other,  that  the  rule  of  law  applies,  and  the 
lemedy,  as  in  a  case  of  deceit,  is  allowed.  An  artifice  must  be 
prored  to  entitle  the  suffering  party  to  the  remedy,  equivalent 
toaiemedy  upon  an  express  warranty,  as  well  in  the  case  of 
provisions  as  in  any  other  case.  The  difference  is  that  in  the 
case  of  provisions,  the  artifice  is  proved  when  a  victualer  sells 
neat  as  fresh  to  his  customers  at  a  sound  price,  which  at  the 
time  was  stale  and  defective,  or  unwholesome  from  the  state  in 
vUeh  the  animal  died.  For,  in  the  nature  of  the  bargain,  the 
^tty  o£EBr  to  sell  is  a  representation  or  affirmation  of  the  sound- 
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ness  of  the  article,  when  nothing  to  the  contrary  is  expreaslj 
stated;  and  his  knowledge  of  the  falsehood  in  this  representa- 
tion is  also  to  be  presumed  from  the  nature  and  duties  of  his 
calling  and  trade.  But  cases  may  be  supposed  where  this  pre- 
sumption being  repelled  by  contrary  evidence,  the  seller  would 
not  be  liable;  as  where  a  different  representation  is  made,  and 
this  is  proved  directly,  or  is  necessarily  to  be  presumed  from 
the  nature  of  the  article,  the  state  of  the  market,  or  other  cir- 
cumstances. Indeed,  there  is  nothing  to  be  inferred  in  a  sale 
of  provisions  which  may  not  be  inferred  to  a  like  purpose  in 
other  cases,  where  the  calling  or  profession  of  the  seller,  the 
soundness  of  the  price,  and  the  nature  of  the  article  sold  have 
been  made  the  grounds  of  decision. 

There  is  an  especial  and  invariable  presumption  as  to  the 
property  of  the  vendor  where  the  article  sold  was  in  his  poases- 
sion;  and  hence  the  distinction  when  the  article  is,  and  when 
it  is  not,  in  his  possession.  And  upon  the  whole,  it  will  be 
found,  I  believe,  in  every  instance  that  the  action  as  for  a  de- 
ceit has  been  maintained  in  those  cases  only  where  an  affiimi^ 
tion  or  representation  willfully  false,  or  some  artifice,  has  been 
proved,  or  has  been  taken  to  be  proved,  either  directly,  or  be- 
cause it  was  necessarily  to  be  presumed  from  the  drcunuriaaoes 
and  nature  of  the  bargain,  and  the  situation  of  the  parties. 

It  is  admitted,  in  the  case  at  bar,  that  in  the  bargain  between 
these  parties  there  was  no  direct  affirmation  of  the  soundness  of 
the  article.  Perhaps,  however,  a  representation  to  this  effect 
is  necessarily  to  be  implied  from  the  nature  of  the  bargain,  it 
being  in  the  common  course  of  dealing,  and  for  a  sound  price, 
and  for  an  article  which,  to  be  of  any  value,  must  be  understood 
to  be  sound.  Thus  much  at  least,  may  be  safely  presumed,  as 
the  understanding  between  these  parties,  that  as  to  the  kind,  the 
quality,  the  state,  and  quantity  of  the  meat  contained  in  the 
barrels  sold  by  the  one,  and  purchased  by  the  other,  as  banela 
of  merchantable  beef,  the  seller  undertook  to  have  full  faith  in 
the  brand  of  the  deputy  inspector,  a  public  officer  employed  and 
intrusted  to  ascertain  these  facts.  The  seller  must  be  under- 
stood to  represent  that,  for  aught  he  had  known  to  the  oontraiy» 
the  brand  appearing  on  the  barrels  had  been  truly  and  faithfully 
applied,  and  that  no  alteration  or  change  of  the  article  had  hap- 
pened within  his  knowledge.  Now,  is  there  any  evidence,  or 
any  circumstance  in  this  transaction  from  which  it  may  be  infer- 
red that,  in  affirmation  to  this  effect,  the  sellers  would  have  been 
willfully  false,  or  that,  in  an  express  representation,  such  as  I 
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hare  supposed  to  be  implied  in  this  case,  thej  would  haTe  been 
gailtj  of  an  artdfiee  ?  The j  would  hare  been  chargeable  to  that 
extent,  if,  at  the  time  of  the  sale,  thej  had  any  knowledge  of 
the  bad  state  of  the  barrels,  such  as  it  proTed  to  be,  or  had  any 
Bpedal  reason  to  suspect  that  the  beef  in  them  had  not  been 
propedy  cured,  was  without  sufficient  salt,  was  already  in  a 
putrid  state  or  becoming  putrid,  or  in  short,  if  they  then  knew, 
or  actoally  suspected,  that  in  this  instance  the  inspector  had 
been  false,  ignorant  or  deprared.  With  CTidence  to  that  effect 
this  case  would  be  within  the  rule,  and  the  plaintiffs  entitled  to 
tins  remedy  for  the  deception  which  they  had  undoubtedly  suf- 
fered, and  from  which  a  loss  and  damage  haTe  ensued.  But  on 
this  point  the  evidence  fails.  Indeed,  it  is  admitted  that  the 
defendants  had  no  knowledge,  at  the  time  of  the  sale,  of  the 
nnsmtable  quality  and  state  of  the  beef,  or  of  the  barrels  con- 
tuning  it;  or  that  it  had  not  been  packed  as  the  law  requires. 

In  tiiis  state  of  the  evidence  and  of  the  case,  the  result  is  in 
fuTor  of  the  defendants.  Against  them  the  plaintiffs  have  no 
nmedy  for  the  loss  and  damage  sustained  by  a  deception  which 
has  not  happened,  or  been  effected  by  any  false  representation 
or  artifice  chargeable  to  the  defendants;  and  they  took  upon 
them  no  extraordinazy  risk  in  this  particular  by  any  warranty 
accompanying  the  sale. 

The  plaintifffl  are  to  become  nonsuited,  and  judgment  is  to  be 
entered  for  the  defendants  to  reooyer  their  costs* 


A  podiaaer  wlio  mdS&n  damage  by  reason  of  i^  defect  of  title^  or  < 
u  artide  bon^t^  may  haye  indemnification  or  a  remedy  either  ex  coniraeim 
^addido;  that  ii^  he  may  proceed  on  a  warranty,  ezpreaa  or  implied,  or 
^  nay,  in  caae  of  fraud  in  the  vendor,  have  an  action  f oonded  in  tort  for  the 
<i«nagM.  Little  may  be  here  aaid  as  to  an  expreaa  warranty.  It  is  proposed 
<ttl7  to  refer  to  the  remedy  on  a  'warranty  implied,  or  by  way  of  tort  where 
tlicre  has  been  frand  on  the  part  •f  the  vendor. 

IxPLOD  Wab&aktt. — ^The  doctrine  of  implied  warranty  ia  veiy  much  re- 
stricted by  the  common  law,  and  in  this  it  differs  from  the  Roman  law,  which 
implied  a  warranty  of  title,  of  aoundness  and  fitness,  by  the  mere  fact  of  sale. 
Tliis  doctrine  is  found  somewhat  modified  in  South  Carolina,  as  appears  from 
Timnd  t.  Shoolbred,  1  Am.  Dec.  620;  WhUefield  v.  MeLeod,  Id.  650;  HotM- 
^^  ▼.  GUbertf  5  Am.  Dec.  642;  and  it  ia  followed  in  Louisiana,  as  might  be 
expected:  See  1  Parsons  on  Contr.  684.  The  doctrine  is  thus  stated  in  the 
Wuoaoa  Civil  Code,  art.  1764:  "There  are  things  which,  although  not  es- 
•ratial  to  the  conteact,  yet  are  implied  from  the  nature  of  such  agreement,  if 
u  rtipolation  be  made  respecting  them,  but  which  the  parties  may  expressly 
'^'I'Jily  or  renounce,  without  destroyiug  the  contract  or  changing  its  descrip- 
t.c&;  of  this  nature  is  warranty,  which  is  implied  in  every  sale,  but  which 
%4r  be  modified  or  renoimced,  without  changing  the  character  of  the  contract 
<4-  destroying  its  effect.'*    And  again,   by  Art.  2541,  it  is  provided  that 
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"whether  the  defect  in  the  thing  Bold  be  such  as  to  render  it  oaelea,  and 
altogether  nnsnited  to  its  purpoee,  or  whether  it  be  rach  as  merely  to  diminisb 
the  value,  the  buyer  may  limit  his  demand  to  the  redaction  of  the  price.'* 

It  was  formerly  held  in  the  common  law  that  a  warranty  of  title  wonld  not 
be  implied  on  the  sale  of  a  chattel:  Rowland  ▼.  Doyle,  5  £L  L  36;  bat  thii 
doctrine  it  discarded  in  this  coantry  and  in  England:  Eichoh  ▼.  Bannider^  17 
0.  K  N.  S.  708;  Dtfrttax,  ▼.  Trumper,  3  Am.  Dec.  329;  Hoe  ▼.  Sanborn,  21 
N.  Y.  552;  Chamley  v.  Dulles,  8  Watts  and  S.  5.    But  an  exception  is  nisde    , 
where  the  seller  is  out  of  possession,  or  where  he  merely  sells  such  right  m    ; 
he  has:  ScranUm  ▼.  Clark,  39  N.Y.  139;  Norton  ▼.  Hooten,  17  Ind.  365;  I 
Parsons  on  Contr.  574^  and  cases  cited.    But  in  regard  to  the  character  or 
quality  of  goods^  our  law,  in  the  absence  of  an  express  warranty,  does  not 
imply  one;  the  stringent  rule  of  caveat  emptor  then  applies.    "Whether  this 
rule,  on  the  whole,  is  the  best  and  the  most  practicable,  may  be  qnestioDed. 
Idany  able  jurists  have  questioned  its  morality  and  justice;  but  it  is  claimed 
by  those  who  uphold  its  wisdom  that  it  more  closely  adheres  to  the  prsctical 
possibilities  of  life  than  any  other;  and  in  this  instance  the  common  law 
manifests  its  sound  wisdom  and  practical  character.    However  this  may  be,  it 
is  certain  that  no  doctrine  is  so  well  settled  in  our  law  as  that  a  mere  sale  for 
a  full  price,  when  no  representation  is  made,  amounting  to  a  warranty,  will 
not  necessarily  imply  a  warranty  of  soundness,  except  in  cases  of  provisioni 
■old  for  immediate  family  use,  and  in  the  case  of  the  manufacture  of  an  artids 
for  a  specific  use. 

The  cases  are  numerous  holding  that  the  mere  expression  of  an  opinion  of 
the  character  or  quality  of  goods  sold  will  not  amount  to  a  waixanty;  s 
seller  being  permitted  to  exaggerate,  puff  or  enhance  the  quality  aa  muc^  as 
he  pleases,  thus  adopting  the  maxim  of  the  civil  law,  simplex  eommtmdaUo  mm 
ohUgat,    A  reference  to  the  following  cases  will  show  how  this  doctrine  has 
been  followed:  MeFarland  v.  Newman,  9  Watts,  56;  WetheriU  v.  NeOsoM,  8 
Harris,  448;  Fraley  v.  BispJiam,  10  Pa.  St.  320;  Carson  v.  Baillie,  19  Pa.  St 
375;  Eagan  v.  Call,  34  Id.  236;  Sands  v.  Taylor,  4  Am.  Dea  374;  ffart  t. 
Wright,  17  Wend.  267;  Salisbury  v.  Stainer,  19  Id.  159;  Johnston  ▼.  Cope,  5 
Am.  Dec.  423;  ffyaU  v.  Boyle,  5  Oill  &  J.  119;  Bice  v.  Forsyth,  41  Hd.  3S9; 
Conner  v.  Henderson,  15  Mass.  320;  Lanib  v.  Crafts,  12  Met.  353;  Howard 
V.  Etnerson,  40  Mass.  320;  SweU  v.  Shumway,  102  Id.  365;  Beed  v.  Hcutings, 
61  HL  266;  Adams  v.  Johnson,  15  Id.  346.   In  Matthews  v.  Harston,  3  PxttaK 
86,  there  is  an  able  review  of  the  doctrine  of  the  common  law,  and  an  exami- 
nation of  many  cases  on  this  head.     The  line,  however,  which  separates  a 
case  of  mere  puffing  and  commendation  from  a  case  where  there  is  an  affirma* 
tion  of  a  matter  of  fact  which  will  constitute  a  warranty  is  indeed  sometimes 
indefinite;  and  then  a  perplexing  question  arises  as  to  the  meaning  or  inten- 
tion  of  the  seller.     Then  comes  in  the  province  of  the  jury;  when  it  must  be 
determined  as  a  matter  of  fact  whether  a  warranty  was  intended.     It  is  well 
established  that  a  warranty  may  be  made  not  alone  by  writing  or  by  any  set 
form  of  words,  but  in  the  afErmation  of  a  fact  which  induces  the  purchase, 
and  on  which  the  seller  relies:  Carondelet  Iron  Works  v.  Moore,  78  UL  65; 
Murphy  v.  Gay,  37  Mo.  536;   Weimer  v.  Clement,  37  Pa.  St;  Bond  v.  Clark, 
85  Vt.  580;  Hahn  v.  DooliUle,  18  Wis.   197;  Polhemus  v.  Heiman,  45  CaL 
578;  CJiapman  v.  Murch,  19  Johns.  290. 

The  intention  then  is  a  question  of  fact  for  the  jury  to  be  inferred  from  the 
nature  of  the  sale,  and  the  circumstances  of  the  particular  case:  Benjamin  on 
Sales,  668;  MorriU  v.  Wallace,  ON.  H.  HI;  Fosters,  Caldwell,  18  Vt*  176. 
Whether  a  statement  made  by  the  seller  of  a  cow  that  "she  is  all  right**  is  m 
warranty  of  her  soundness,  was  held  to  be  a  question  for  a  jury  in  Tuitle'*, 
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5riwn»,  4  Gray,  457.  In  Stroud  v.  Pierce,  6  Allen,  413,  it  appeared  that  the 
veador  of  a  pianoforte  affirmed  that  it  was  well  made  and  would  stand  up  to 
ooQoert  pitch,  and  that  this  affirmation  was  untrue.  The  court  ruled  that 
this  was  a  representation  of  fact,  and  being  found  to  be  false,  the,  purchaser 
VIS  e&titled  to  recover  for  breach  of  it.  The  vendor  claimed  that  it  should 
be  left  to  the  jury  to  find  whether  the  above  language  was  intended  to  affirm 
the  fact  or  express  an  opinion.  Chapman,  J.  said:  "The  intent  of  the  party 
ia  immatenaL    The  legal  proposition  stated  by  the  judge  was  correct." 

Nov  while  this  doctrine  is  held,  it  is,  however,  lately  the  tendency  of 
eoarta  to  construe  a  representation  very  strictly  against  the  vendor,  and  to 
bold  him  to  a  warranty  when  his  words  strictly  imply  one,  and  may  properly 
be  taken  in  this  sense  by  the  buyer;  he  will  not  be  permitted  in  this  case  to 
dixlaiffl  an  intention  to  warrant,  any  more  than  he  would  if  he  had  expressly 
fot  the  warranty  in  writing:  Stone  v.  Denntj^  4  Met  151;  Smith  v.  Justice,  13 
Wia  600;  Robinson  v.  Harvey,  82  IlL  58.  One  of  the  best  considered  cases 
ippljXDg  thii  doctrine  i»  the  case  of  Hawkins  v.  Pemberton,  51  N.  Y.'  198. 
The  following  language  is  used  by  Earl,  J. :  "It  is  not  true,  as  sometimes 
itaied  that  the  representation,  in  order  to  constitute  a  wazranty,  must  have 
been  intended  by  the  vendor,  as  well  as  understood  by  the  vendee,  as  a  war« 
aaty.  If  the  contract  be  in  writing  and  it  contains  a  clear  warranty,  the 
vendor  will  not  be  permitted  to  say  that  he  did  not  intend  what  his  language 
dearly  and  explicitly  declares;  and  so  if  it  be  by  parol,  and  the  representa- 
tioD  aa  to  the  character  or  quality  of  the  article  sold  be  positive,  not  mere 
natter  of  opinion  or  judgment,  and  the  vendee  understands  it  as  a  wazranty, 
and  he  relies  upon  it,  and  is  induced  by  it,  the  vendor  is  bound  by  the  war- 
ranty no  matter  whether  he  intended  it  to  be  a  warranty  or  not.  He  is  re- 
iponaible  for  the  language  he  uses,  and  cannot  escape  liability  by  claiming 
that  he  did  not  intend  to  convey  the  impression  which  his  language  was 
ealealsted  to  produce  upon  the  mind  of  the  vendee."  The  doctrine  here  as- 
•erted  is  very  important,  as  it  exhibits  the  tendency  of  the  courts  of  late  to 
interpret  an  affirmation  of  fact  strictly  as  a  warranty.  The  case  is  followed 
mDosneey.  Dow,  (A  N.  Y.  411,  and  in  Van  Wyck  v.  Allen,  CO  Id.  67. 

AsncLss  TOR  A  Spicijtc  Use. — An  exception  to  the  rule  that  a  ws^rranty 
viU  not  be  implied  as  to  quality  or  soundness  is  made  in  case  of  an  executory 
contnct  to  maBofacture  an  article  for  a  specific  use.  It  has  been  maintained 
tbat  in  this  case  there  is  not  merely  a  warranty,  but  when  the  contract  is 
ezecntoiy,  an  engagement  to  produce  an  article  adapted  to  a  certain  use  or 
{•crpQse,  is  in  the  nature  of  a  contract,  and  is  to  be  understood  as  such.  The 
prandof  this  distinction  is  thus  admirably  stated  by  Lord  Abinger  in  Clian" 
t^rx.  Hopkins,  4  AL  &  W.  399,  where  he  says:  "  A  good  deal  of  confusion  has 
iriaen  from  the  unfortunate  use  of  the  word  warranty.  Two  things  have  been 
ecfflfonnded  together.  A  warranty  is  an  express  or  an  implied  statement  of 
BuineUung  which  the  party  undertakes  shall  be  part  of  the  contract,  yet  col- 
hienl  to  the  express  object  of  it.  But  in  many  of  the  cases,  some  of  which 
ba^e  been  referred  to,  the  circumstance  of  a  party  selling  a  particular  thing  by 
its  pruper  description,  has  been  called  a  warranty,  and  a  breach  of  such  con- 
tact, a  breach  of  warranty;  but  it  would  be  better  to  distinguish  such  cases 
••  a  non-compliance  with  a  contract  which  a  party  has  engaged  to  fulfill;  as 
if  a  man  offers  to  buy  pease  of  another,  and  he  sends  him  beans,  he  does  not 
pcdorm  his  contract;  but  that  is  not  a  warranty;  there  is  no  wammty  that  he 
ibsiddsell  him  pease;  the  contract  is  to  sell  pease,  and  if  he  sells  him  anything 
fks  in  their  stead,  it  is  a  non-performance  of  it." 

In  I  PanoDs  on  Contr.  686,  it  is  stated  that  "  if  a  thing  be  ordered  of  the 
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manufacturer  for  a  special  purpose,  and  it  be  supplied  and  sold  for  that  pius 
pose,  there  is  an  implied  warranty  that  it  is  fit  for  that  purpose;"  and  forthii 
proposition  reference  is  made  to  BeaU  v.  Olmsteady  24  Vt  114;  Jones  v.  Bright^ 
5  Bing.  533,  a  leading  English  case.    See,  carrying  out  this  view,  Rodgen  t. 
Nilea,  11  Ohio  St  48;  Byers  v.  Chapin,  28  Id.  300;  Mason  v.  ChappeU,  15 
Gratt  672;  Sims  v.  Howells,  49  Ga.  620;  Beers  v.  WtUiarns,  16  IlL  69;  Umo% 
Hide  Co.  v.  Retssxg,  48  Id.   75;  KiambaU  Mfg  Co.  v.  Frowian,  35  Mich.  310; 
Page  v.  Ford,  12  Ind.  46;  Hoe  v.  Sanborn,  21  N.  Y.  552;  Dounee  v.  Daw,  64 
N.  Y.  411;  Brenton  v.  Davis,  8  Blackf.  317;  Bird  v.  Mayer,  8  Wis.  362; 
Fiskv.  Tank,  12  Id.  103;  Parsons  v.  i^extoTt,  4  G.  R  899;  Maltanv.  Radd'^, 
17  0.  B.  N.  S.  588.     Illustrations  of  this  doctrine  appear  where  a  man  sayi 
to  another:  "  Sell  me  a  horse  fit  to  carry  me,*'  and  the  person  sells  a  hone 
which  he  knows  to  be  unfit  to  ride.     He  will  thus  be  liable  as  on  a  contract: 
Keaies  v.  Cadogan,  10  0.  B.  591,  per  Maule,  J.     So  a  contract  to  "  famish  » 
steam  boiler  suitable  to  the  engine,*'  and  a  delivery  under  such  contract  of  t 
boiler,  amount  to  a  warranty  that  it  is  suitable  for  the  purpose  propoaed: 
Street  v.  Chapman,  29  Ind.  142.     So  in  the  sale  of  an  engine  to  be  used  by  th« 
purchaser  in  his  manufactory  with  a  cut-off  invented  and  patented  by  G., 
which  the  sellers  were  permitted  to  attach  to  the  engine  by  such  patentee, 
and  which  it  is  represented  would  be  of  great  value  to  the  purchaser,  there  ii 
an  implied  warranty  that  the  purchaser  shall  have  a  right  to  use  the  cut-off 
in  connection  with  the  engine:  Padfic  Works  v.  NewhaU,  34  Comu  67.    A 
distinction  is  made  as  an  exception  to  this  rule  in  the  case  where  a  specifio  tf- 
tide  is  ordered,  and  nothing  said  or  stipulated  as  to  its  adaptation  or  use. 
Here  there  is  nothing  to  distinguish  the  case  from  the  ordinary  one  of  a  man 
who  has  had  the  misfortune  to  order  a  chattel  on  the  supposition  that  it  wiU 
answer  a  particular  purpose,  which  he  finds  it  will  not:  Chanter  v.  JEToptiu^ 
4  M.  A;  W.  399. 

In  Mason  v.  ChappeU,  15  Gratt.  572,  it  was  held  that  if  the  purchaaer  bad 
ordered  a  ''fertilizer**  capable  of  producing  certain  effects,  or  fit  for  a  partio- 
nlar  use,  the  vendor  would  have  been  responsible  for  the  fitness  of  the  artide; 
but  that  an  order  for  ''  Ghappell's  fertilizer,**  accompanied  by  a  statement 
that  it  was  to  be  osed  as  manure,  did  not  render  the  vendor  responaibla  for 
its  fitnes  sf  or  that  purpose,  although  ho  was  the  inventor,  and  had  advortiaed 
it  as  having  the  very  qualities  which  experience  showed  that  it  did  not  pos- 
sess. The  same  principle  is  applied  iaBond  v.  Clark,  35  Vt.  577>  and  in  the 
English  case  of  OUivant  v.  Bayley,  5  Q.  B.  288,  in  relation  to  sales  of  psti 
ented  articles.  The  doctrine  of  these  cases  is  thus  stated:  "If  the  thing  if 
itself  specifically  selected  and  ordered,  there  the  purchaser  takes  upon  him" 
■elf  the  risk  of  its  effecting  its  purpose:**  1  Parsons  on  Gontr.  588. 

Where  a  person  is  not  a  manufacturer  of  the  article  sold,  but  is  merely  a 
dealer,  or  merchant,  he  is  not  held  to  impliedly  warrant  its  fitness  or  sound* 
ness.  This  is  weU  illustrated  in  Dounee  v.  Dow,  64  N.  Y.  411.  Here  then 
were  ordered  from  a  dealer,  who  was  not  a  manufacturer,  ten  tons  of  "  XX 
pipe  iron,**  to  be  used  for  a  certain  purpose.  The  iron  was  supplied,  and  uaed 
without  testing;  but  afterwards  was  found  to  be  unfit  for  the  required  uae. 
In  an  action  upon  a  note  given  for  the  purchase-money  it  was  held  that  there 
was  merely  a  warranty  of  the  character  of  the  iron,  that  it  should  be  of  the 
particular  brand,  and  that  it  was  not  enough  that  the  dealer  should  know  the 
purpose  for  which  it  was  required.  See,  holding  the  same  doctrine:  Barilett 
V.  Hoppock,  34  N.  Y.  118;  HaH  v.  Wright,  18  Wend.  449;  Bragg  v.  Morrill, 
49  Vt.  45;  Tilton  Co.  v.  Tisdale,  48  Id.  83.  In  some  cases,  perhaps  too  much 
stress  has  been  put  on  the  fact  that  the  vendor  was  not  a  manufacturer,  and 
en  this  account  was  exempted  from  liability  for  latent  defects,  and  unfitoesa 
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of  the  materiaL  But  where  there  ia  a  distmct  contract  to  furnish  goods  of  a 
porticalar  kind  and  quality  and  adapted  to  a  certain  purpose,  a  party  will  be 
equally  responsible  as  if  he  were  a  manufacturer:  Brown  v.  Edgington,  3  M. 
k  G.  37L  In  fact,  in  this  case  the  rights  and  liabilities  of  the  parties  aro 
wholly  baaed  on  contract,  and  not  so  much  on  warranty  as  an  incident  of  the 
cttitnct. 

Asncm  Vsb>  ab  Frotzsionb. — In  opposition  to  the  general  rule  that  ft 

vsniBty  wiQnot  be  implied,  is  the  case  of  the  sale  of  provisions  for  imme- 

diatadfloiestio  use:  3  BL  Com.  166;  Van  BraekUn  ▼.  F<mda,  12  Johns.  468; 

Motu  T.  Mtad^  1  Denio,  378;  Mocre  ▼.  McKinlay,  5  CaL  471;  CfeUy  v.  Round- 

frve,  2  Chandler,  28.    But  nnlees  the  vendor  is  a  dealer  in  such  provisionSi 

ad  they  are  boaght  for  immediate  family  OQUsamptian,  it  is  held  there  is  no 

implied  watxanty  of  soundness:  Burnby  t.  BoUet^  16  M.  d(  W.  644;  Bigg^  r, 

Parimton,  7  fl.  &  N.  954;  ffffaU  ▼.  Boyle,  5  GiU  A;  J.  119;  WrigJU  ▼.  Hart, 

18  Wcnl  449;  Byder  ▼.  Ne&ge,  21  liinn.  7a    In   Winaor  ▼.  Lombard,  18 

KcL  61,  Shaw,  C.  J.,  thus  states  the  rule:  «I^  is  supposed  that  a  different 

rale  ^>pliee  to  the  case  of  all  pnmaioDS  from  that  applicable  to  other  mer* 

ihsii<lise.    This  matter  is  well  explained  by  Mr.  Justice  Sewall  in  Ihnerwm  ▼• 

Bri^ktm,  10  Haas.  197.    In -a  caae  of  provisions  it  will  be  readily  presumed 

ftat  the  vendofT  intended  to  represent  them  as  sound  and  wholesome,  because 

tiis  very  offer  of  artidee  of  food  for  sale  implies  this,  and  may  readily  be  pre- 

■Bwd  tiiat  a  onmmon  vendor  of  articles  of  food,  from  the  nature  of  his  call* 

i^  knows  whether  they  are  unwholesome  and  unsound  or  not    From  the 

fMti  of  their  being  bad,  therefore,  a  false  and  fraudulent  representation  may 

iMdily  be  presumed.    But  these  reasons  do  not  apply  to  the  case  of  provis- 

iflBB  packed,  inspected,  and  prepared  for  exportation  in  large  quantities  as 

iwrhsndise.    The  vendee  does  not  rely  upon  the  supposed  skill  or  actual 

knovledge  of  the  vendor." 

In  the  sale  of  molasses  in  barrels  at  the  market  price,  to  a  grooer  to  retail, 
whoe  tiie  quality  of  molasses  is  not  examined  (the  barrels  being  present  at 
the  ssle),  tlftere  is  no  implied  warranty  that  the  molmisflB  is  fit  for  the  purpose 
lor  which  it  ia  purchased:  Humphreys  v.  Comline,  8  Blackf .  616. 

Fbaudl — ^Where  there  is  no  liability  ex  coniraetu,  a  vendor  may  evidently 
be  Itihle  on  the  ground  of  tori.  A  transaetion  cannot  be  characterised  as  a 
wnxanty  and  a  fraud  at  the  same  time.  A  warranty  rests  upon  contract; 
viols  fand  or  fraudulent  representations  have  no  element  of  contract  in  them, 
Wt  are  etfsntially  a  tort:  Bote  v.  Hurley,  39  Ind.  77;  Pieru  v.  Carey,  37 
Wk.  232.  PteBons  (1  Contr.  678)  says:  "It  becomes,  therefore,  important  to 
koow  what  the  law  means  by  fraud  in  this  respect,  and  what  it  recognizes  as 
nch  fnad  aa  will  prevent  the  application  of  the  general  rule.  If  the  seller 
knows  of  a  defect  in  his  goods,  which  the  buyer  does  not  know,  and  if  he  had 
known  would  not  have  bought  the  goods,  and  the  seller  is  dlent,  and  only 
nlcnt,  his  ailenoe  is  nevertheless  a  moral  fraud,  and  ought  perhaps  on  moral 
grounds  to  avoid  the  transaction.  But  this  moral  fraud  has  not  yet  grown 
icto  a  legal  tand.  In  cases  of  this  kind  there  may  be  circumstances  which 
cttse  this  moral  frand  to  be  a  legal  fraud,  and  give  the  buyer  his  action  on 
the  implied  warranty,  or  on  the  deceit.  And  if  the  seller  be  not  silent,  but 
induce  the  sale  by  means  of  false  representations,  then  the  rule  of  eoeeal 
emjicr  does  not  epply,  and  the  seller  is  answerable  for  his  fraud." 

According  to  ibj»  statement  there  would  seem  to  be  no  liability  ex  deUeto 
where  a  party  is  silent^  knowing  of  a  defect  or  vice  in  a  chattel  which  he  sells* 
This  is  hardly  a  correct  statement  of  the  doctrine  as  held  now  by  some  of  our 
See  1  Story  on  Contracts,  sec  648,  where  he  shows  when  one  is 
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liable  for  a  suppresaio  veri  on  the  ground  of  f rand,  making  the  distinction  be* 
tween  a  concealment  of  extrinsic  and  intrinsic  matters.  There  ia  a  strong 
and  decided  tendency  evinced  of  late  to  hold  a  party  liable  for  a  tuppnwo 
verif  as  for  a  guggesUo  fcdai^  and  in  this  respect  we  are  approaching  the  rak  of 
the  civil  law.  The  obligation  resting  on  a  seller  by  that  law  is  well  ezpreoed 
by  Domaty  book  1,  tit.  1,  where  he  says  that  ''there  is  no  sort  of  covenant  in 
which  it  is  not  understood  that  the  one  party  is  bound  to  deal  honestly  ind 
fairly  by  the  other,  and  to  do  whatever  equity  may  demand,  as  well  as  in  the 
manner  of  expressing  himself  in  the  covenant  as  in  the  performance  of  ^liiat 
is  covenanted,  and  of  all  the  consequences  of  it." 

It  is  true  that  judicial  equity  in  this  respect  is  not  as  broad  as  tlie  require- 
ments of  strict  ethics:  1  Story  £q.  Juris.  194;  2  Kent  Ck>m.  4S4.  Bat  the 
doctrine  ia  however  maintained  in  our  law  that  silence  will,  on  some  ooce* 
sions,  be  tantamount  to  fraud;  as  where  a  person  selling  an  article  knows  of  a 
latent  defect  or  unsoundness,  which  if  disclosed  would  prevent  the  sale,  be 
>vill  be  held  liable  as  for  a  fraud;  for  the  suppression  of  truth  is  often  equiva- 
lent to  the  allegation  of  what  is  false,  and  there  are  concealments  which 
amount  to  actual  fraud:  HUX  v.  Oray,  1  Starkie,  434;  Laidlato  v.  Organ,  2 
Wheat  178;  Ferebee  v.  Gordon,  13  Ired.  350;  Bean  v.  Jlerrick,  12  Me.  262: 
Barnard  v.  Duncan,  38  Mo.  170;  Dean  v.  Morey,  33  Iowa,  120;  Brc/ien  ▼. 
€ray,  6  Jones  N.  C.  103.  This  rule  is  specially  applied  where  the  defect  if 
known  to  the  vendor,  but  is  not  discoverable  by  the  vendee  by  the  use  of 
ordinary  diligence:  Turner  v.  Huggina,  14  Ark.  21;  Singleton  v.  Kennedy,  9  E 
Mon.  222. 

The  language  of  Kent  is  that  "if  there  be  an  intentional  concealment  or 
Buppression  of  material  facts  in  the  making  of  a  contract,  in  cases  in  which 
both  parties  have  not  equal  access  to  the  means  of  information,  it  will  be 
deemed  unfair  dealing,  and  will  vitiate  and  avoid  the  contract:"  2  Com.  4^ 
And  canyingout  this  view  see:  Paddock  y,  Strobridge,  29  Vt.  470;  Hanton'?. 
Edgerly,  9  Foster,  343;  Eagan  v.  CaU,  34  Pa.  St  236;  Prentisa  v.  Butt^  16 
Me.  30;  ffobbs  v.  Parker,  31  Id.  143;  Kvntdng  v.  McElrath,  5  Pa.  St  467; 
Maynard  v.  Maynard^  49  Vt  297;  Hor^aU  ▼.  Thomaa^  1  H.  &  a  9a  The 
rule  is  more  strictly  implied  where  there  is  a  special  confidence  xepoaed  in  tbs 
vendor;  or  where  there  are  such  relations  existing  between  the  parties  as  to 
justify  the  buyer  in  reposing  a  confidence:  Van  Aradale  v.  Howard,  5  Ala. 
596;  Truebodyv.  Jacobean,  2  CaL  269. 

Fbaudulsnt  Kepbesentations. — ^The  cases  in  reference  to  fraudulent  re- 
presentations in  the  sale  of  chattels  show  a  want  of  certainty  and  harmony. 
It  is  not  easy  to  lay  down  in  definite  rules  what  representations  may  be  con- 
sidered fraudulent,  and  what  may  be  taken  as  mere  commendation^  puffing, 
or  the  expression  of  opinion.  The  doctrine  on  which  they  all  agree  is  that  a 
misrepresentation  as  to  the  quality  or  character  of  the  goods,  or  any  false 
affirmation  of  a  fact  which  has  been  the  main  inducement  to  the  purchase, 
will  constitute  fraud  so  as  to  vitiate  the  contract,  or  give  a  right  of  action  for 
deceit:  Pfuppa  v.  Buekman,  30  Pa.  St  401;  Smith  v.  Rleharde,  13  Peters,  26, 
a  valuable  case  on  this  point;  Lord  v.  Ooddard,  13  How.  198;  JTuig  v.  Eaglt 
MUU,  10  Allen,  548;  Thayer  v.  Turner,  8  Met  500;  Hazard  v.  Irutin,  IS 
Pick.  95;  ComeUua  v.  Molloy,  7  Pa.  St  293;  Blythe  v.  Speeke,  23  Tex.  429; 
Oatling  v.  Newell,  12  Ind.  118;  Kennedy  v.  Panama  Mail  Co,,  L.  R.  2  Q.  B. 
580,  587.  But  the  mere  fact  that  the  vendor  of  personal  property  places  sa 
over- valuation  upon  it  by  which  the  buyer  is  led  to  give  more  than  it  proves 
to  be  worth,  does  not  entitle  the  latter  to  relief:  Uhler  y.  Semple^  6  C.  £» 
Gieen,  288. 
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la  cues  of  this  kind,  proof  of  the  scienter,  that  there  was  an  intent  to  mis* 
lead  and  deodre,  is  essential,  as  in  other  cases  where  the  action  ia  f  onnded 
QO  fraod:  ITadley  ▼.  Clinton,  13  Ohio  St  502;  Bigler  ▼.  FUddnger,  65  Pa.  St. 
279;  Cooper  t.  Lovering,  106  Mass.  79;  Beach  v.  BemU,  107  Id.  499.  But 
wiiare  a  pezaon  positively  affirms  the  truth  of  something,  of  which  he  is  igno- 
nai^  which  is  not  a  mere  assertion  or  expression  of  opinion  or  belief,  and  it 
tuns  ottt  to  be  falser  he  is  nevertheless  liable  as  for  a  fraud:  BenneU  v.  JutUon^ 
0  N.Y.  S38;  Momroe  v.  PrUeheU,  16  Ala.  785;  Hcuard  v.  Irwin,  18  Pick.  M. 


Lbnt  V.  Padelford. 

[10  Hasb.  930.] 

fuuma  Wbirbt  Imsxbuicemt.— In  an  actioii  upon  a  writtaa  oontiael^  il 
IS  not  BiseeMiiy  to  set  forth  in  the  dedaratian  the  precise  words  of  fh« 
eontract;  it  is  sufficient  to  declare  according  to  their  lep^  import  and 
effect. 

PUunnra  PnomsE. — ^Where  the  dedarmtion  alleges  a  promise  by  the  defend* 
sat»  in  consideration  of  the  performance  of  some  act  by  the  plaintiff  an 
avennent  of  snch  performance  on  the  part  of  the  plaintiff  is  sufficient^ 
without  ^l^ng  a  promise  by  him  or  other  assent  to  the  contract. 

PUADoro  Notice. — It  is  unnecessary  to  allege  notice  to  the  defendant  of 
mstters  eqnally  within  the  knowledge  of  the  plaintiff  and  defendantb 

MonoH  for  a  new  trial,  and  in  arrest  of  judgment.  The 
plftinfifl^  alleged  that  a  certain  execution  in  their  f aror  had  ia* 
sued  against  one  Barney;  that  the  defendant  promised  the  plaint- 
ifb,  in  writing,  if  they  would  delay  the  service  of  the  execution 
until  the  first  Monday  of  June  then  next,  and  in  consideration 
of  Talae  xeceiyed  by  the  defendant  from  Barney,  that  the  said 
Buney  should  be  ready,  at  a  certain  tayem,  to  pay  the  amount 
of  the  execution,  or  surrender  himself  to  any  officer  having  the 
writ;  and  that,  in  case  Barney  were  not  ready,  the  defendant 
promised  to  pay  the  same  himself.  The  defendant  reserved  the 
right  to  go  after  Barney,  if  he  should  be  out  of  the  state,  and 
deliver  him  at  the  place  mentioned  on  the  fourth  Monday  in 
June,  thereby  intending  to  exonerate  himself  from  his  obliga- 
tion. PlaintifiBs  further  alleged  that,  confiding  in  the  defendant's 
promise,  the  service  of  the  execution  was  delayed,  etc.,  but  that 
Bazney  was  not  ready  at,  etc.,  nor  did  the  defendant  deliver 
him  on  the  fourth  Monday,  etc. ;  and  that  defendant  has  never 
in  any  manner  discharged  said  execution,  etc. 

Plea,  the  general  issue,  and  joinder;  and  in  bar  that  Barney 
went  to  reside  in  New  York,  and  had  in  March,  prior  to  the  said 
June,  set  out  to  surrender  himself  at  the  tavern,  but  was  taken 
Mk,  and  confined  for  so  long  a  time  that  he  could  not  arrive  at 
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the  tavern  on,  etc.;  but  that  as  soon  as  he  possibly  could,  on  the 
day  succeeding  the  fourth  Monday,  he  arrived  at  the  tavern, 
and  offered  to  surrender  himself  to  the  sheriff  holding  the 
execution.  The  plaintiffs  replied,  traversing  the  sickness,  on 
-which  issue  was  joined.  On  the  trial  the  plaintifEsi  pioduoed 
against  defendant's  objection,  the  written  promise  of  the  de- 
fendant, as  follows:  *'  Whereas  there  is  now  an  execution  in  the 
hands  of,  etc.,  in  favor  of  James  W.  Lent  and  William  H.  Fol- 
ger  against  Joseph  Barney  for  the  sum  of,  etc.,  and  it  cannot 
now  be  paid  by  the  said  Barney;  therefore,  if  said  execution  can 
be  delayed  till  the  first  Monday  of  June  next,  and  in  considera- 
tion of  value  received  of  said  Barney,  I  hereby  agree  and 
promise  that  the  said  Barney  shall  make  his  appearance,  and  be 
ready  at,  etc.,  either  to  pay  said  execution,  or  to  surrender  him- 
self to  any  officer  who  may  have  the  same  at  that  time,  or  I  will 
pay  the  same  with  the  interest  from  this  time,  to  said  Lent  and 
Folger.  Savoy,  February  28, 1809.  And,  further  I  reserve  to 
myself  the  right  to  go  after  said  Barney,  if  he  goes  out  of  the 
state,  and  deliver  him  at  the  place  above  mentioned,  on  the 
fourth  Monday  of  June  aforesaid.  Manley  Padelford."  It  was 
proved  that  Barney  did  not  appear  at  the  place  agreed  upon 
until  the  day  after  the  fourth  Monday,  when  he  arrived  and 
offered  to  surrender  himself  to  the  officer  who  was  there  with  aa 
execution  then  in  full  force.  It  was  admitted  that  the  officer 
refused  to  arrest  Barney,  pursuant  to  instructions  from  the 
plaintiffs'  agent.  It  was  also  proved,  by  parol  evidence,  that 
the  officer  had  delayed  arresting  the  debtor  by  reason  of  the 
plaintiffs'  orders,  which  they  had  given  upon  receiving  the 
writing  declared  upon. 

The  jury  were  charged  that  the  contract  was  sufficient  to  sap- 
port  the  action,  and  that,  if  the  defendant  had  not  proved  the 
plea  in  bar,  the  verdict  should  be  for  the  plaintiffs  for  the  debt 
and  costs  upon  the  execution,  and  interest  thereon  from  the 
commencement  of  the  action.     Verdict  accordingly. 

The  motions  in  arrest  and  for  a  new  trial  were  then  made 
upon  grounds  which  appear  from  the  opinion. 

Dewey  arid  Noble,  for  the  defendant,  in  support  of  the  motion 
for  a  new  trial  cited:  Cooke  v.  Oxley,  3  T.  B.  653;  Champion  v* 
Flumer,  4  Bos,  &  P.  252;  Wain  v.  Warliers,  5  East,  10;  Sears  v. 
Brink,  3  John.  210  [3  Am.  Dec.  475];  Bailey  v.  Ogden,  Id.  899 
[3  Am.  Dec.  609].  And  in  arrest  of  judgment  cited:  Birk$  v. 
Trippel,  1  Saund.  82;  Bach  v.  Owen,  5  T.  B.  409. 

ffulbert,  contra. 
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Bj  Coaii,  Jackson,  J.  The  court  have  heard  both  these  mo- 
tions together^  for  the  convenience  of  the  parties,  and  to  prevent 
delay. 

llie  first  point  to  be  considered,  in  the  motion  for  a  new  trial, 
IB  the  supposed  varianoe  between  the  declaration  and  the  writ- 
ing produced  in  evidence.  It  is  never  necessary  to  declare  in 
the  predse  words  of  a  written  promise.  It  ia  always  allowable, 
and  often  necessary,  to  declare  according  to  their  legal  effect 
sod  import.  In  the  present  case,  we  have  no  doubt  that  the 
promisea  contained  in  the  writing  were  made  to  the  plaintiffs. 
Ihey  are  the  only  persons  interested  in  the  subject  of  the 
promises,  which  do  not  purport  to  be  made  to  any  other  person; 
tnd  the  defendant  expressly  promises,  in  the  event  which  has 
happened,  to  pay  the  money  to  the  plaintiffs.  It  is  like  the  ease 
of  a  common  promissory  note.  The  words  of  the  note  are,  **  for 
Tike  reoeived  I  promise  to  pay  to  A.  B.;"  but  in  the  declara- 
tion upon  such  a  note  it  is  always  alleged  that  the  defendant 
promised  A.  B.  to  pay  him. 

As  to  the  other  supposed  variance,  we  are  equally  satisfied 
that  the  declaration  comports  with  the  legal  effect  of  the  writ- 
ing. The  expression,  ''  if  the  execution  can  be  delayed,''  as 
introduced  in  this  paper,  is  equivalent  to  saying,  "  if  you  will 
delay  it,"  or,  *'  in  consideration  that  you  will  delay  it." 

The  next  ground  of  the  motion  for  a  new  trial  is  the  supposed 
misdirection  of  the  judge  in  instructing  the  jury  that  the  con- 
tract was  sufficient  in  law  to  support  the  action.  We  are  all 
satisfied  that  this  direction  was  right.  We  have  already  said 
that  the  contract  was  made  with  the  plaintiffs;  and,  indeed,  it 
further  appears,  from  the  report,  that  it  was  made  by  the  ex- 
press autiiority  of  their  agent.  Even  if  the  agent  had  no 
previous  authority  to  make  this  contract  for  the  plaintiffs,  yet, 
if  the  agent  proceeds  immediately  to  execute  the  contract,  in 
any  pert  beneficial  to  the  defendant,  or  prejudicial  to  the  plaint- 
ifb,  and  if  the  plaintiffs  afterwards  assent  to  it,  and  go  on 
farther  in  performance  of  the  contract,  it  shall  bind  both  par- 
ties. As  to  the  consideration,  there  is  no  necessity  of  deciding, 
on  this  occasion,  whether  it  must  always  be  expressed  in  the 
writing,  according  to  the  opinion  in  the  case  of  Wain  v.  WarU 
ten,  because  this  power  does  sufficiently  express  the  considera- 
tion. It  does  not  appear  whether  it  was  of  any  benefit  to  the 
defendant,  but  it  was  a  prejudice  to  the  plaintiff,  viz.,  suspend- 
ing the  service  of  their  execution  from  February  to  June.  It 
cannot  be  supposed  that,  in  such  a  case,  the  writing  should 
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show  that  the  whole  consideration  was  executed  on  the  part  of 
the  plaintiffs.  That  is  obviously  impossible  in  every  case  where 
the  consideration  is  a  forbearance  until  a  future  day.  But  it  is 
said  that  it  does  not  appear,  in  this  writing,  that  the  plaintifi 
agreed  to  forbear  their  remedy  until  June.  We  know  of  no 
rule  that  requires  the  contract  of  the  plaintiffs  in  this  case  to 
be  contained  in  the  same  paper  which  contains  that  of  the  de- 
fendant, nor  even  that  the  former  should  be  reduced  to  writing 
at  all.  The  statute  of  frauds,  in  its  moist  strict  construction, 
would  require  only  the  motive,  cause  or  consideration,  of  the 
promise  to  be  expressed,  so  that  the  court  could  judge  of  its 
sufficiency;  not  that  the  same  paper  should  also  contain  the  evi- 
dence of  the  performance,  deHvery,  or  receipt  of  the  thing 
upon  which  the  promise  ia  founded.  It  is  enough  if  the  court 
can  decide,  upon  inspection  of  the  paper,  that  the  consideration 
is  sufficient  in  law;  it  is  a  question  for  the  jury,  whether  that 
consideration  has  been  in  fact  performed  or  receiyed.  It  ap- 
pears in  this  case  that  the  plaintiffs,  by  their  agent,  did  authoz^ 
ize  and  assent  to  this  contract,  and  that  they  have  performed  it 
on  their  part.  As  this  agreement  of  the  plaintiffs  is  not 
required  to  be  made  in  vniting,  it  may,  of  course,  be  proved 
by  parol  testimony. 

As  to  the  amount  of  damages,  we  are  satisfied  that  the  jurj 
were  rightly  instructed  by  the  judge.  This  is  not  merely  an 
agreement  by  the  defendant  to  do  a  collateral  thing;  nor  is  the 
money  to  be  paid  by  way  of  penalty  for  a  breach  of  the  con- 
tract. We  do  not  consider  the  damages  thus  liquidated  by  the 
parties  to  be  unreasonable  in  the  event  which  was  contemplated, 
and  which  has  since  occurred.  The  defendant  has  agreed,  in 
a  certain  event,  to  pay  this  sum;  and  we  have  no  power  in  this 
case  to  alter  his  agreement. 

There  are  two  grounds  of  the  motion  in  arrest  of  judgment: 
The  first  is,  that  no  sufficient  consideration  for  the  defendant's 
promise  is  set  forth  in  the  declaration:  The  declaration  states 
that  in  consideration  that  the  plaintiffs  would  delay  the  ^service 
of  their  execution,  the  defendant  promised;  and  then  it  is  aver- 
red that  the  plaintiffs  did  delay  the  service  accordingly.  This 
appears  to  us  sufficient.  It  is  the  usual  mode  of  declaring  in 
such  case  in  the  books  of  entries.  This  manner  of  stating  the 
consideration  and  the  contract  is  not  confined  to  cases  of  for- 
bearance. It  is  not  uncommon,  in  the  case  of  goods  sold,  to 
declare,  that  in  consideration  that  the  plaintiff  would  sell  and 
deliver  to  the  defendant  such  goods,  the  latter  promised  to  pay 
a  certain  price,  and  then  to  aver  that  he  did  sell  and  deliver 
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them  accordingly.  So,  in  conBideration  that  the  plaintiff  would 
do  anj  other  specific  thing,  and  then  aver  the  performance,  -with- 
out alleging  that  the  plaintiff  had  promised  to  do  it.  This  is 
not  one  of  the  cases  in  which  it  is  necessary  to  state  in  the  deo- 
laration  mutual  promises  as  the  consideration  of  each  other. 

The  other  ground  of  the  motion  in  arrest  of  judgment  at  first 
excited  the  most  doubt  in  the  minds  of  the  court.  It  is  the  want 
of  aremng  notice  to  the  defendant  that  the  said  Barney  did  not 
appear  at  the  time  and  place  prescribed,  and  a  special  request 
to  the  defendant  to  pay  the  money.  But,  upon  further  consid* 
eration,  we  are  all  satisfied  that  the  declaration  is  in  this  respect 
sufficient.  The  general  rule  is  perfectly  well  settled.  When 
the  matter  alleged  lies  peculiarly  in  the  knowledge  of  the  plaint- 
iff, he  must  ayer  that  the  defendant  had  notice;  but  when  it 
lies  equally  in  the  knowledge  of  the  defendant,  such  arerment 
is  unnecessary.  The  case  at  bar  comes  within  the  latter  branch 
of  the  rule.  There  was  no  act  to  be  done  exclusively  by  the 
plaintifb.  It  may  even  be  said  that  the  matter,  by  which  the 
defendant  was  to  be  discharged,  was  an  act  to  be  performed  by 
himself.  He  promises  that  Barney  shall  make  his  appearance; 
he  undertakes  to  have  him  at  a  day  and  place  certain,  and  he 
must  know  whether  he  has  done  so.  But,  without  going  to 
this  length,  it  is  su£5cient  if  the  act  were  to  be  done  by  a  stran- 
ger. The  defendant  had  as  good  means  of  information  as  the 
phuntiffs,  and  he  was  bound  to  take  notice  whether  Barney  made 
his  appearance  at  the  time  and  place  appointed.  It  was  not 
necessaiy,  then,  for  the  plaintiffs  to  give  him  formal  notice  of 
the  fact;  and,  of  course,  it  is  not  necessary  to  aver  such  notice 
in  the  declaration. 

As  to  the  want  of  averring  a  special  request,  we  should  yield 
with  difficulty  to  such  an  objection,  after  a  verdict  on  the  merits 
of  the  case.  The  only  use  of  a  special  request  is  to  avoid  vexa- 
tious suits,  by  giving  to  the  defendant  an  opportunity  of  paying 
an  undisputed  demand.  It  is  apparent,  in  the  case  before  us, 
that  it  would  have  been  a  fruitless  ceremony.  We  are  not,  how- 
ever, satisfied  that  such  a  request  was  required  by  the  strictest 
roles  of  law.  The  defendant  may  be  considered  as  agreeing  to 
do,  or  cause  to  be  done,  one  of  two  things.  When  he  knew 
that  the  one  was  not  performed,  he  became  immediately  liable 
to  perform  the  other.  The  payment  of  the  money  became  a 
present  duty,  as  if  there  had  been  no  alternative  in  tiie  original 
contract.  In  such  a  case,  the  general  averment  of  licei  saepitu 
rtquiailius  is  sufficient. 

Judgment  on  the  verdict. 
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« 

Taunton  Turnpike  Corporation  v.  Whiting. 

[10  Mam.  S27.] 

AflBUVFaiT  ro&  AsssssMxurrs. — ^Where  one  subacnbed  for  a  certain  munba 
of  shares  in  a  turnpike  and  promised  to  pay,  on  demand,  to  the  agent  o( 
the  corporation,  all  assessments  levied  thereon,  it  was  held  that  ti» 
corporation  could  bring  assumpsit  to  reooYer  the  amoont  of  sachsMBM- 
ments. 

AoiiON  to  recover  the  amount  of  certain  asseesments  levied 
upon  four  ehares  of  the  Taunton  and  South  Boston  Tompike 
Corporation,  the  property  of  the  defendant,  for  which  he  had 
sabscribed,  and  the  asseasments  upon  which  he  had  agreed  to 
pay.  The  case  appears  from  the  opinion.  Yerdiot  for  the 
plaintifb,  subject  to  the  opinion  of  this  court. 

Whitman,  for  the  defendant,  contended  that  the  action  did 
not  lie,  and  cited  Andover  Ikmpike  Corporation  t.  Ooidd,  6  Masa. 
10  [4 Am.  Dec.  SO];  Andover  Turnpike  Corporation  y.  JBdy,  7  Mass. 
102;  New  Bedford  Turnpike  v.  Adams,  8  Id.  138  [5  Am.  Dec  81]. 

T^inghast,  contra. 

SswALL,  J.  In  this  action  the  special  promise  of  the  defend* 
ant  is  alleged  to  this  effect,  that  he  will  take  four  shares  in  the 
turnpike  road,  then  about  to  be  located  and  made,  and  will  paj 
on  demand,  to  J.  G.,  or  order,  all  assessments  that  may  at  any 
time  be  made  by  the  corporation  for  the  purpose  of  laying  oni 
the  road,  making  and  keeping  the  same  in  repair,  and  for  dam- 
ages to  individuals  for  land,  etc.,  provided  said  road  is  laid  out, 
etc.  The  plaintiffs  aver  a  road  laid  out,  according  to  this  pro- 
viso, and  assessments  at  several  times,  to  a  certain  amount  upon 
each  share,  for  the  purposes  designated  in  the  subecriptioa 
paper;  and  actual  exx>enditures  on  the  road  and  in  the  purchase 
of  lands  to  the  amoimt  of  the  assessments;  also  due  notice  to  Mr. 
Whiting  of  the  assessments  upon  his  four  shares.  These  aie 
alleged  to  amoimt  to  the  sum  of  five  hundred  and  sixty  dollaia 
in  the  whole;  and  it  is  then  averred  that,  being  so  indebted,  ho 
promised  to  pay  the  same  accordingly,  yet,  though  requested, 
he  neglects  so  to  do. 

The  verdict  found  for  the  plaintiffs  is  to  be  considered  aa 
establishing  these  averments,  and  also  the  liability  of  the  de- 
fendant upon  the  allegations  of  the  writ,  if  that  is  a  legal  and 
just  implication.  It  has  been  argaed,  for  the  defendant,  that, 
in  point  of  form,  this  is  an  incorrect  declaration;  that  he  is 
liable,  if  at  all,  according  to  the  tenor  of  the  supposed  special 
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promise,  and  not  upon  any  implied  promise  arising  on  his  agree- 
caent  and  the  circumstances  connected  with  it,  snch  as  the  lay* 
ing  oat  of  the  road,  the  assessments,  expenditures,  etc.  This 
objection  might  be  more  suitably  urged  on  a  motion  in  arrest  of 
jadgment;  but  in  this  stage  of  the  cause  it  may  be  proper  to 
ofaeerre  upon  it  that  this  form  of  declaring  ia  not  unusual,  and 
is  Tety  convenient  and  technical  where  the  liability  of  the  party, 
holden  by  a  special  agreement  or  contract,  depends  in  part  only 
npon  the  express  promise,  and  when  it  is  necessary  to  aver  and 
pioTB  either  subsequent  events  or  something  done  and  performed 
bj  the  plaintiff  to  entitle  him  to  his  action  on  the  agreement: 
Chltty  on  Pleading,  334. 

The  objections  principally  relied  on  for  the  defendants,  and 
QpoQ  which  his  motion  for  a  new  trial  is  grounded,  are  to  the 
endence  admitted,  and  the  construction  given  to  it  in  the  direc- 
tions under  which  the  jury  proceeded  in  finding  their  verdict. 

According  to  the  report  before  us,  the  jury  have  found  the 
verdict  upon  evidence  derived  from  a  copy  only  of  the  veriting 
subscribed  by  the  defendant,  or  what  may  be  called  testimony 
of  the  contents  of  the  original  writing.  The  admission  of  this 
evidence  was  objected  to  at  the  trial,  and  the  objection  was  over- 
roled  upon  testimony  of  the  existence  of  the  writing,  and  of  the 
production  of  it  by  the  defendant  himself  at  the  furst  meeting 
of  the  corporation  under  their  charter,  when  the  defendant  was 
appointed  their  clerk.  The  witness  then  copied  the  vmting, 
npon  an  assurance,  expressed  by  the  defendant  himself,  that  the 
imtbg  was  so  framed  as  to  make  the  subscribers  personally 
liaUe  for  all  assessments  upon  the  shares  subscribed,  and  the 
defendant,  as  clerk,  then  received  the  original,  and  having  con- 
tinued dork  until  the  year  1810,  when  the  witness  succeeded 
him,  and  receiTod  of  him  all  the  official  papers,  which  he  acknowl- 
edged  to  be  in  his  possession.  The  original  writing  subscribed, 
among  others,  with  the  defendant's  name,  was  then  missing,  and 
be  was  notified  of  it  and  required  to  produce  it.  The  defend- 
ant then  declared  that  the  vmting  had  been  lost,  or  was  mislaid. 
We  are  satisfied  that  upon  these  circumstances,  proved  at  the 
trial  the  evidence  of  the  contents,  and  of  the  copy  taken  of  the 
original  writing,  was  properly  admitted  to  charge  the  defendant. 
This  ia  not  the  case  of  a  writing  which,  by  some  accident,  may 
be  under  the  control  of  the  party  against  whom  it  is  wanted  aa 
evidence,  or  where  he  is  entitled  to  the  possession  of  it.  In 
that  case,  proof  of  the  contents  is  to  be  introduced  by  notice  to 
the  party  to  produce  the  original.     But  in  the  case  at  bar  the 


126  Taunton  Turnpike  t?.  Whiting.  [Mass. 

defendant  had  the  possession  of  bis  contract  with  the  corpora- 
tion officially,  under  the  sanction  of  his  oath  as  clerk;  and  no 
mismanagement  or  negligence  on  his  part  is  to  operate  to  de« 
priTe  the  corporation  of  the  benefit  of  this  writing,  when  to  be 
used  against  him.  If  existing,  he  is  still  holden  by  the  tenor  of 
his  official  oath  to  produce  it;  if  lost  and  not  existing,  then  the 
evidence  admitted  is  the  best  which  can  be  produced,  and  the 
rule  of  law  in  this  respect  is  fully  complied  with.  Certainly 
against  the  defendant  this  evidence  must  be  taken  to  be  the 
best,  whether  by  his  negligence  the  corporation  haTe  been  de- 
prived of  the  original,  or  whether  according  to  his  own  acoount 
it  must  be  considered  as  lost.  As  to  the  construction  of  this 
evidence,  supposing  it  competent,  we  think  the  jury  were  rightly 
directed,  and  that  their  conclusion  upon  it  is  sufficiently  main- 
tained. We  lay  no  stress  upon  the  verbal  declaration  made  by 
the  defendant,  when  he  produced  the  writing  he  had  formed  and 
subscribed.  If  the  testimony  in  this  particular  is  correct,  it  is 
for  the  defendant  to  reconcile  it  with  the  defense  now  insisted 
upon  by  him  and  his  counsel,  this  being  a  question  of  morala 
for  his  personal  consideration.  In  this  action  we  are  called 
upon  to  enforce  only  the  legal  obligation,  which  must  depend 
exclusively,  we  think,  upon  the  import  and  effect  of  the  written 
contract. 

In  the  case  of  The  Worcester  TanipUce  CorporaHon  v.  WUlard, 
5  Mass.  80  [4  Am.  Dec.  89],  which  was  cited  in  the  argument 
for  the  plaintiffs,  this  court  decided  that  a  writing  subscribed 
by  the  defendant,  expressed  as  a  contract  to  take  one  share,  etc., 
and  to  pay  all  legal  assessments,  with  a  proviso  as  to  the  loca- 
tion of  the  road,  was  a  personal  engagement  to  pay  assess- 
ments, which  gave  to  the  corporation  a  cumulative  remedy 
against  the  subscriber,  in  addition  to  the  remedy  provided  by  the 
statute  to  enforce  the  payment  of  assessments  by  a  sale  of 
shares.  On  the  other  band,  in  the  case  of  The  Essex  Turnpike 
Corporation  v.  Collins ,  8  Mass.  292,  there  is  a  decision  of  this 
court  for  the  defendant,  when  charged  upon  a  subscription  for 
turnpike  shares,  expressed  in  the  same  words  with  that  sub- 
scribed by  Willard.  But  in  this  last  decision  the  court  were 
not  finally  determined  by  the  tenor  of  the  promise,  but  by.  the 
circumstances  under  which  it  was  made.  As  we  are  not  dis- 
posed to  controvert  the  authority  of  these  decisions,  we  shall, 
without  adverting  to  others  which  have  been  cited,  but  which 
are  not  so  immediately  relevant  to  the  case  at  bar,  endeavor  to 
place  the  present  decision  upon  a  footing  consistent  with  the 
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cases  of  Willard  and  of  Collins,  and  established  by  the  prin« 
ciples  adopted  in  those  decisions.  In  both  of  them,  a  promise 
to  pay  assessments,  as  well  as  to  take  shares,  was  considered  as 
entitling  the  corporation  to  a  cumolative  and  personal  remedy. 
In  the  case  of  Willard,  this  was  enforced  because  he  had  be- 
come a  proprietor  in  the  turnpike,  in  consequence  of  this  col- 
lateral promise  on  his  part;  that  is,  after  his  subecriptiony  to 
which  he  was  inyited,  pursuant  to  a  Tote  of  the  corporation; 
and  after  their  acceptance  of  his  engagement,  he  must  be  under^ 
stood  to  have  receiyed  from  them  a  certificate  for  the  share  he 
hadBubsciibed;  for  he  paid  the  first  assessment  upon  it,  and 
was  therefore  to  be  considered  as  having  become  a  subscriber 
upon  the  terms  proposed  by  his  subscription. 

In  the  case  of  Collins  it  was  otherwise.  After  the  corpora- 
tion had  been  organized,  and  a  part  of  the  turnpike  which  was 
the  sabject  of  the  subscription  had  been  purchased  and  built» 
at  the  invitation  of  a  person  not  employed  by  the  corporation, 
or  having  no  authority  to  engage  in  their  behalf,  Collins  was 
induced  to  subscribe,  upon  a  particular  representation  made  to 
him,  as  to  what  would  be  the  effect  of  his  engagement,  and  the 
amount  of  the  assessments  to  which  he  would  become  liable. 
But  hdoie  this  proposal,  as  it  might  be  called,  on  the  part  of 
Collins,  was  accepted  by  the  corporation,  he  thought  fit  to  de- 
clare off,  and  he  finally  refused  to  take  any  certificates  of  shares, 
or  to  pay  any  assessments. 

In  the  argument  for  the  defendant  in  the  case  at  bar,  it  has 
been  attempted  to  show  the  same  defects  of  consideration  and 
mutaahty  as  in  Collins'  case.  It  is  urged  that  the  writing  sub- 
Bdibed  by  the  defendant  is  expressed  as  an  engagement  to  an 
individual  not  authorized  by  the  corporation  to  procure  subscrip- 
tions in  their  behalf,  and  that,  in  fact,  when  the  writing  was 
zoade  and  signed  by  the  defendant,  the  charter  of  incorporation 
had  not  been  accepted;  there  had  been  no  meeting  of  the  pro- 
prietors and  no  organization  under  the  act;  and  it  is  argued 
that  their  subsequent  assent  and  acceptance  of  this  engagement, 
IS  no  rights  or  advantages  were  thereby  derived  to  Whiting,  are 
not  to  have  the  effect  of  concluding  him  upon  his  subscription, 
which,  when  made,  had  no  other  operation  than  a  proposal  to 
become  a  subscriber  upon  the  terms  stated,  but  which,  not 
being  then  accepted,  it  was  competent  for  him  afterwards  to 
i^scind.  This  defense  is  not,  we  think,  justified  by  the  state  of 
the  facts,  as  we  consider  it  established  by  the  verdict,  and  by 
^e  report  of  the  evidence.     Considering  the  direction  by  which 
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the  jury  were  governed  in  finding  a  verdict  for  the  plainti&i 
we  must  understand,  as  conclusiyelj  proved  at  the  trial,  that 
the  corporation  adopted  and  ratified  the  proceedings  of  Oil* 
more,  and  accepted  the  subscriptioiis  procured  by  him  as  ob- 
tained in  their  behalf,  and,  in  consequence  thereof,  delivered 
to  the  defendant,  and  the  other  subscribers  in  that  writing, 
their  certificates  of  shares,  which  the  defendant,  as  well  as  the 
others,  received  of  the  corporation.    We  have,  therefore,  in  the 
case  at  bar,  besides  the  subscription,  the  subsequent  ratification 
of  the  contract,  not  only  on  the  part  of  the  corporation,  but  on 
the  part  of  the  defendant,  also,  who,  after  the  corporation  had 
assented  to  his  proposal,  if  in  that  light  his  subscription  is  to 
be  regarded,  received  of  them  the  evidence  of  his  title  to  four 
shares,  upon  the  terms  he  himself  had  proposed.    Thus,  then, 
the  contract  was  completed  by  the  mutual  consent  of  the  parties 
concerned.    Perhaps  even  this  is  suspending  the  completion  of 
the  contract  longer  than  is  necessary,  upon  the  whole  state  of 
the  evidence;  for  it  appears  that,  at  the  first  meeting  of  the 
proprietors,  on  the  ninth  of  August,  when  they  accepted  theii 
charter  and  organized  themselves  under  it,  the  defendant  being 
one  of  them,  Gilmore,  the  witness,  was  authorized  to  procure 
subscriptions  in  the  form  and  upon  the  terms — this  of  a  personal 
liability  particularly,  recommended  by  the  defendant.     And 
then  it  was  that  the  defendant  produced  and  delivered  at  the 
meeting,  and  placed  with  the  records  of  the  proprietors,  the 
writing  which  he  had  formed  and  subscribed  with  others,  as  a 
compact  with  the  corporation.    Admit  then  that  the  handwriting 
on  the  paper  preceded  the  meeting,  yet  the  delivery  and  accep- 
tance of  it,  which  is  the  date  of  its  legal  operation,  to  the  time 
to  which  the  words  vmtten  were  to  be  understood  to  relate,  was 
subsequent  to  the  organization  of  the  proprietors,  and  then,  if 
not  before,  Gilmore,  the  name  used  in  the  subscription,  was 
recognized  as  their  agent,  acting  in  their  behalf.    The  law  will 
so  arrange  acts,  performed  in  one  day  and  relating  to  the  same 
subject-matter,  as  to  render  them  conformable  to  the  intentions 
of  the  parties,  without  regarding  which  was,  in  fact,  first  pro- 
duced or  executed:  Cro.  Eliz.  862.     As  to  the  use  of  Gilmore's 
name  in  the  writing  subscribed  by  the  defendant,  the  decision 
in  the  action  brought  in  his  name  as  plaintiff  against  one  of  the 
subscribers,  OUmore  v.  Pope,  5  Mass.  491,  is  an  authority  in 
point.     The  defendant  in  that  action  objected  to  it,  becaase  he 
was  sued  in  Gilmore's  name,  upon  a  contract  made,  in  effect, 
with  the  corporation;  and  the  objection  prevailed.     Gilmore 
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was  bat  an  agent;  and  the  contract  must  be  construed  as  made 
immediately  with  his  employers.     This  decision,  then,  is  an 
»n  answer  to  the  reversed  objection  now  urged. 
Judgment  according  to  the  verdict. 


Watson  v.  Bourne. 

[10  Mam.  887.] 

DwrafAini  UmxiB  Fobhok  Iksolvxnt  LaW.— A  diadharge  under  the  ia- 
nlrent  laws  of  Bhode  Island  of  a  dtizen  of  that  Btate,  is  not  a  bar  to  aa 
action  here,  upon  a  judgment  recovered  in  Bhode  Island  against  snoh 
debtor,  the  creditor  being  a  dtisen  of  this  state,  and  the  debt  oziginally 


DsBT  on  a  judgment  recovered  in  Bhode  Island.  Plea,  dis- 
charge under  the  insolvent  laws  of  that  state.  Replication,  that 
it  the  time  of  the  accruing  of  the  debt  upon  which  judgment 
bad  been  recovered,  at  the  time  of  the  proceedings  under  the 
iBsohent  laws,  and  of  the  rendition  of  said  judgment,  and  long 
I«ior  thereto,  and  ever  since,  the  plaintiff  has  been  a  citizen  of 
tluB  commonwealth,  resident  therein.    Demurrer  and  joinder. 

^frocU  and  May,  for  the  defendant,  urged  that  although  the 
pbintiJOTwas  a  citizen  of  Massachusetts,  yet  having  resorted  to 
the  courts  of  Bhode  Island,  and  obtained  judgment  therein, 
that  judgment  was  the  only  foundation  of  his  demand,  and  had 
been  taken  away  by  competent  authority:  Baker  v.  WheaUm^  6 
HiGB.  604  [4  Am.  Dec.  711. 

£ZZu,  contra. 

Skwall,  J.  Upon  these  pleadings,  terminating  in  an  issue  of 
law,  the  averments  in  the  plaintiff's  replication  are  more  im* 
mediately  referred  to  the  consideration  of  the  court.  The 
plaintiff  relies  upon  the  circumstance  of  a  citizenship,  and  resi- 
dence within  this  state,  when  his  demand  against  the  defendant 
^t  accrued  as  a  debt,  when  a  judgment  was  recovered  upon  it 
in  the  state  of  Bhode  Island,  and  when  the  defendant  was  there 
discharged  tinder  the  provisions  of  the  statutes  for  the  relief  of 
insolvent  debtors,  as  set  forth  in  his  plea  at  bar.  The  question 
to  be  determined  is  then,  whether  the  statute  pleaded  by  the  de- 
fendant operate  to  bar  the  right,  and  as  dissolving  or  releasing 
the  contract,  or  as  a  bar  only  of  all  legal  remedies,  when  pur- 
sued within  the  state  of  Bhode  Island.  The  decision  in  the  case 
of  Baker  v.  Wheatan,  cited  in  the  argument  for  the  defendant,  is 
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placed  altogether  upon  the  ground  that  the  contract  originated 
between  citizens  of  the  state  of  Rhode  Island,  and  that  it  re- 
mained due  there,  the  creditor  and  debtor  continuing  members 
of  that  state  until  the  latter  obtained  a  legal  discharge  under  the 
insolvent  laws  there  in  force.  A  subsequent  assignment  of  the 
contract  to  a  citizen  of  this  state,  was  not  allowed  to  have  the 
effect  of  reviving  it  against  the  debtor.  We  recognize  as  a 
principle  settled  by  the  decision,  that  before  the  assignment  the 
contract  was  determined,  or  aU  legal  remedies  upon  it  had  been 
taken  away  by  the  lex  loci,  where  both  parties  were  subject  to 
the  provisions  and  effect  of  the  statute  of  insolvency.  An  assign- 
ment of  the  demand,  although  the  evidence  existed  in  the  form 
of  a  negotiable  note,  discredited,  however,  and  long  due,  passed 
nothing  to  the  indorsee,  which  he  could  enforce  against  tin 
operation  of  statutes  which,  under  these  circumstances,  hadpnt 
an  end  to  the  contract  itself,  or  to  all  remedies  upon  it,  to  be 
pursued  under  the  title  of  the  original  creditor,  holding^  the  de- 
mand when  the  debtor  was  discharged,  both  being  at  the  time 
citizens  of  the  same  state. 

The  counsel  for  the  defendant,  in  the  case  at  bar,  have  con- 
tended, in  the  argument,  that  a  judgment  recovered  in  any 
state  IB  to  the  same  purpose  local,  whoever  may  be  the  creditor, 
whether  a  citizen  or  a  stranger  there,  or  whaterer  may  have 
been  the  state  of  the  contract  in  this  respect  before  the  judg- 
ment recovered  upon  it;  that  this  submission  of  his  demand  to 
the  jurisdiction  of  the  state,  subjected  the  creditor  to  the  laws 
of  that  jurisdiction;  and  that  the  implied  contract,  arising  upon 
a  judgment  as  evidence  of  a  debt,  is  to  be  construed  according 
to  the  law  of  the  place  where  the  judgment  was  rendered.  On 
the  other  hand,  upon  the  averments  admitted  by  the  demurrer, 
that  the  creditor  in  the  case  at  bar  has  never  been,  by  his  resi- 
dence, a  member  of  the  state  of  Bhode  Island,  or  subject  to  its 
laws,  his  counsel  has  contended  against  any  subjection  to  them 
by  his  attempt  there  to  enforce  his  demand  against  his  debtor, 
then  residing  within  that  state.  And  we  are  of  opinion  that  a 
contract,  upon  which  a  transitory  action  arises,  is  not  rendered 
local  by  a  judgment  recovered  upon  it.  The  direct  means  of 
carrying  judgments  into  effect  are  necessarily  local,  from  the 
reference  which  the  execution  or  a  scire  facias  to  have  execu- 
tion, has  to  the  record  of  the  judgment,  to  be  thereby  enforced 
according  to  the  authority  of  the  jurisdiction  where  the  judg- 
ment was  rendered.  But  as  evidence  of  a  debt,  whether  prtma 
facie  or  conclusive  evidence,  the  implied  promise  arising  upon 
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a  jadgment  seems  to  be  no  more  local  than  any  other  contract 
is,  whether  express  or  implied.     The  demand  sued  by  this 
pluntiff  against  the  defendant  in  the  state  of  Rhode  Island, 
there  passed  in  remjudicaium;  but  the  judgment,  until  reversed 
or  satisfied,  is  evidence  of  a  contract  between  the  same  parties, 
proTaUe  in  another  form,  with  the  same  effect.    The  judgment 
is  adduced  here  as  evidence  of  a  just  demand,  and  to  obtain  a 
lemedj  to  enforce  it  according  to  our  laws;  and  the  insolvent 
kwB  of  Rhode  Island,  or  the  protection  under  them  enjoyed  by 
the  defendant  in  that  state,  are  no  answer  in  this  state  to  an  ao- 
tion  upon  this  demand,  unless  the  debt,  as  well  as  the  remedy 
upon  it,  have  been  abolished  and  defeated.    The  provisions  of 
the  inflolvent  laws,  pleaded  by  the  defendant,  do  not  profess  to 
giTB  the  defendant  a  discharge  to  that  effect  under  the  circum- 
staoces  of  this  case;  that  is,  where  the  insolvent  debtor  was  not 
in  custody,  and  where  the  creditor  has  not  availed  himself  of 
the  fuwignment  of  the  debtor's  effects,  or  has  neglected  to  prove 
his  demand  before  the  commissioners.    There  is  indeed  some 
obBeuiity  on  this  subject  in  the  provisions  of  the  act  of  1756, 
noted  in  the  plea  at  bar.    Insolvent  debtors  in  custody  are  to 
be  set  at  liberty  by  virtue  of  a  written  order  to  the  sheriff, 
irhieh  is  also  to  operate,  to  all  intents  and  purposes,  as  a  full 
iod  peifeet  acquittance,  release  or  discharge,  made  and  exe- 
cuted by  such  creditor  or  creditors;  that  is  such  as  have  become 
paitiee  to  the  proceedings  upon  the  application  of  the  insolvent 
debtor,  as  it  must  be  understood  according  to  the  directions  in 
the  fonner  part  of  same  section  and  in  the  next  preceding  sec- 
tion of  the  statute.    For  it  is  subsequently  provided,  that  if 
iny  creditor  shall  refuse  to  bring  in  and  prove  his  demand, 
etc,  in  that  case  he  shall  not  have  any  action  or  suit  within  the 
colony,  and  that  act  being  pleaded,  shall  be  sufScient  to  bar  the 
same.    A  more  ample  discharge  by  a  local  statute  would  not, 
however,  have  any  different  operaidon  in  this  respect;  for  a  dis- 
charge of  that  nature  can  only  operate  where  Uie  law  is  made 
hj  an  authority,  common  to  the  creditor  aiid  debtor  in  all 
respects,  where  both  are  citizens  and  subjects.    In  any  case,  it 
is  a  bar  of  all  remedy  within  the  jurisdiction  where  the  statute 
is  in  loroe,  but  the  debt  and  duty  remain  until  discharged  in 
another  manner,  and  upon  other  considerations;  and  in  this 
^lew  of  the  subject,  we  see  no  difference  that  can  be  insisted 
on,  between  the  original  demand,  which  was  the  foundation  of 
the  judgment,  and  the  judgment  itself. 
Beplication  adjudged  good. 
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This  case  has  been  cited  and  explained  in  Blanchard  v.  EumcU,  13  Mua.  11; 
BkJse  V.  WiUiams,  6  Pick.  305;  and  Kmherly  y.  Ely,  Id.  453»  from  which  it 
appears  that  the  insolvent  laws  of  any  state  are  applicable  only  to  oontneti 
made  or  to  be  performed  in  that  state,  so  as  to  bar  an  action  on  aodi 
tracts  prosecated  in  another  state. 


Delano  v.  Bedford  Marine  Ins.  Go. 

(10  Mam.  347.] 

CoHSTBUcnoN  or  Claxtsb  in  Polioy. — In  a  policy  of  insaranoe  on  a  ship 
from  New  Bedford  to  Charleston,  with  liberty  to  touch  at  Savannsh,  «dI 
at  and  from  thence  to  a  port  or  ports  in  Great  Britain,  was  the  stipoli- 
tion:  "In  case  of  capture  or  detention  the  assured  shall  not  abandon 
«hort  of  six  months  after  notice  thereof  shall  be  given  to  the  underwiii* 
«r8,  unless  sooner  condenmed."  While  the  ship  lay  at  Savannah,  tbs 
United  States  imposed  an  embargo  on  all  ships  and  vessels  for  ninety  dayi) 
■and  before  the  expiration  of  the  ninety  days  declared  war  against  Gresk 
Britain.  After  the  embargo  took  place  the  assured  gave  notice  thereof^ 
and  in  six  months  afterwards  abandoned  to  the  underwriters,  having  in 
the  meantime  returned  to  New  Bedford.  It  was  held  that  the  xestaint 
or  detention  not  having  continued  for  the  tenn  of  six  months  the  assmed 
wasLnot  entitled  to  recover  as  for  a  total  loss. 

AonoN  upon  a  policy  of  insurance  on  the  Bhip  EmulonB  for  a 
voyage  from  New  Bedford  to  Charleston,  in  South  Carolina, 
with  liberty  to  go  from  thence  to  Sayannah,  and  at  and  from 
thence  to  a  port  or  ports  in  Great  Britain,  with  liberty  to  toudi 
at  the  Cape  de  Yerds,  and  at  and  from  thence  to  her  port  of  dis- 
charge in  the  United  States.    The  policy  contained  the  OBtial 
risks  insured  against,  among  which  were  "  arrests,  restraints  and 
detainments  of  all  kings,  princes  and  people,  of  what  nation, 
condition,  or  quality  soever; "  and  at  the  foot  of  the  policy  was 
the  stipulation:  ''  In  case  of  capture  or  detention,  the  assured 
shaU  not  abandon  short  of  six  months  after  notice  thereof  shall 
be  given  to  this  ofSce,  unless  sooner  condemned."    There  was 
also  in  the  policy  an  agreement  on  the  part  of  the  company  to 
make  certain  returns  of  premiums,  in  case  the  risk  should  end 
at  any  of  the  intermediate  ports  on  the  voyage  insured.    The 
premium  in  the  policy  was  ten  and  a  half  per  cent,  for  the  full 
voyage,  eight  and  a  half  per  cent,  to  be  returned  if  tlie  risk 
should  end  at  Savannah.    The  plaintiff  claimed  as  for  a  total 
loss,  by  reason  of  the  laying  of  an  embargo  by  the  United 
States,  for  the  space  of  ninety  days,  while  the  vessel  was  at  Sa- 
vannah; and  on  account  of  the  breaking  out  of  war  between  the 
United  States  and  Great  Britain  before  the  expiration  of  that 
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tiine,  BO  that  plaintiff  was  unable  to  proceed  on  bis  voyaga 
The  plaintiff  returned  to  New  Bedford  from  Savannah,  baving  pre- 
tiooslj  notified  the  defendants  of  tbe  detention,  and  at  the  end 
of  six  months  offered  an  abandonment,  while  tbe  vessel  was  in 
New  Bedford  barbor.  Tbe  case  was  submitted  upon  this  state- 
ment of  facts. 

Eolmes  and  Wkitman,  for  tbe  plaintiff. 
Dexler,  contra. 

Bj  Couri,  Sewmx,  J.  The  demand  for  a  total  loss  by  detention, 
made  hj  tbe  plaintiff  in  this  action,  is  resisted  on  tbe  part  of  tbe 
iosorers,  on  tbe  ground:  First.  Tbat  an  embargo  enacted  and  en- 
forced bj  a  law  of  tbe  United  States,  is  not  a  loss  within  tbe 
daose  of  restraint  and  detentions,  as  a  risk  insured  against  in  a 
contract  of  insurance  between  citizens  of  tbe  United  States  there 
effected  and  demanded;  and  Second.  Tbat  tbe  embargo,  enacted 
ibr  three  months,  and  by  which  tbe  vessel  insured  in  this  case  was 
detained,  was  not  a  loss  vdthin  this  policy,  because  it  contains 
a  fitipalation,  accepted  by  tbe  assured,  tbat  in  case  of  capture 
and  detention,  he  shall  not  abandon  short  of  six  months  after 
ootioe;  and  Thirdly.  That  tbe  assured  is  not  entitled  to  recover, 
because  tbe  voyage  insured  was  relinquished,  on  his  part,  dur- 
ing the  period  of  the  embargo,  before  the  right  of  abandoning 
to  the  insurers  had  accrued.  Wo  have  not  found  it  necessary 
to  form  a  decided  opinion  upon  the  question  raised  by  the  first 
point  of  the  defense. 

An  embargo  is  a  restraint  and  detention  by  public  authority, 
and  may  be  considered  as  within  the  import  of  the  clause  in 
question.  Tbe  same  clause  in  English  policies  of  insurance  baa 
been  there  spoken  of  as  having  necessarily  that  construction; 
not,  indeed,  in  any  judicial  decision  of  the  question  now  made 
respecting  it,  but  in  deciding  other  analogous  questions:  3  Bos. 
&  P.  298  e<  seq.;  Park  81;  Marsh.  437;  Eadley  v.  Clarke,  8  T. 
B-  239.  There  have  been,  it  is  said,  decisions  in  the  courts  of 
the  United  States,  and  of  the  several  states,  favorable  to  the 
aaanred  in  cases  where  this  question  was  directly  considered.  On 
the  other  band,  the  principle  latterly  resorted  to  in  England, 
particularly  in  tbe  case  of  the  Swedish  ship  chartered  to  an 
English  merchant,  and  prevented  from  a  seasonable  prosecution 
of  the  voyage  by  a  British  embargo  of  Swedish  vessels,  that 
acts  of  the  government  are  to  be  attributed  to  the  individuals 
of  the  nation,  as  done  with  their  concurrence  and  authority :  3 
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Bos.  &  P.  291,  would  seem  to  militate  with  the  position  thataa 
embargo  by  the  government  of  the  assured  is  a  loss  within  the 
clause  against  restraints  and  detentions.  It  is,  however,  to  be 
observed,  that  in  the  case  cited,  the  application  of  the  princi- 
ple seems  to  be  restricted  to  the  case  of  an  embargo  by  way  of 
reprisal,  or  partial  hostility,  provoked  by  an  act  of  hostility  on 
the  part  of  the  government  of  the  assured.  In  the  detention  by 
the  embargo,  the  Swedish  vessel  had  been  treated,  quoadhoc, 
as  enemy's  property;  and  for  this  act  of  their  government  Brit- 
ish subjects  were  holden  not  to  be  liable,  as  they  are  not  for  an 
insurance  of  enemy's  property,  when  the  loss  happens  by  Brit* 
ish  capture.  For  every  purpose  of  the  present  inquiry,  the  em- 
bargo, by  a  law  of  the  United  States,  has  been  considered  as  a 
loss  within  the  policy,  if  any  restraint  or  detention  would  be, 
notwithstanding  the  stipulation  insisted  on  in  the  second  point 
of  the  defense.  And  in  determining  the  construction  and  effect 
of  that  memorandum,  the  opinion  of  the  court  is  clearly  with  the 
defendants.  A  restraint  and  detention  by  an  embargo  has  been 
determined  to  be  a  constructive  total  loss:  Marsh.  439;  Botch 
V.  Edie,  6  T.  B.  413.  As  an  event  by  which  the  voyage  insured 
is  lost,  although  the  subject-matter  of  the  contract  may  remain 
in  safety,  and  under  the  control  of  the  assured.  But  it  is  essen- 
tial to  the  right  of  the  assured  to  recover  for  a  loss  of  this  de« 
scription,  that  he  has  the  right  of  abandoning,  and  the  power 
of  exercising  it;  and  that  he  actually  exercises  it  seasonably,  by 
abandoning  to  the  insurers  the  property  and  subject  of  their 
contract,  and  entitling  them  to  the  benefit  of  the  spes  recuper- 
andi.  The  assured,  by  this  course  of  conduct,  reduces  the 
amount  of  damages,  recoverable  of  the  insurers,  to  the  loss  in- 
curred by  the  interruption  of  the  voyage  insured;  and  in  this 
coarse  the  right  of  the  insured  is  restricted  to  the  indemnity 
provided  for  by  the  contract.  The  right  to  abandon,  and  the 
right  to  recover  for  the  total  loss  of  the  voyage  insured,  when 
the  subject-matter  of  the  contract  remains  in  safety  under  the 
control  of  the  assured,  are  therefore  correlative,  and  when  the 
assured,  by  the  terms  of  his  contract  has  not  the  right  of  aban- 
doning, the  mere  loss  of  the  voyage  insured  is  not  recoverable 
as  a  loss  within  the  policy. 

Thus,  in  the  case  of  Poole  v.  Fitzgerald,  6  Bro.  P.  C.  131,  the 
voyage  and  cruise  insured  were  prevented  and  defeated  by  the 
mutiny  of  the  crew,  in  consequence  of  which  the  vessel  was  de- 
tained in  port;  but  the  policy  being  without  further  account, 
and  free  of  average,  it  was  decided  that  the  plaintiff  could  not 
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be  entitled  to  recoTer  but  in  case  of  a  total  loss;  that  is,  as  it 
most  be  nnderstoody  in  case  of  an  actual  loss  or  deterioration 
of  the  property  as  distinguished  from  an  event  which  prevented 
the  assured  from  the  use  of  it  for  a  particular  purpose.  But  the 
mmming  and  effect  of  a  stipulation  o|  the  same  import  with  that 
now  under  consideration,  were  determined  by  this  court  in  the 
case  of  Dorr  v.  The  Union  Insurance  Company,  8  Mass.  502;  that 
it  vas  not  extend,  but  is  to  be  construed  as  restricting  the 
asBored  in  the  privilege  of  abandoning.  And  in  applying  that 
decision  in  the  case  at  bar,  we  may  add  that  this  suspension  of 
the  light  of  abandoning  is  not  to  be  regarded  as  a  mere  sus- 
pension of  a  particular  remedy,  but  the  property  detained  con- 
tinaes  to  every  purpose  the  property  of  the  assured,  protected, 
indeed,  by  the  policy  against  the  other  perils  undertaken  by  the 
asBored;  but  not  in  any  sense  lost  by  a  restraint  or  detention, 
unless  that  shall  be  continued  for  the  period  stipulated,  and 
further  until  the  time  when  the  offer  to  abandon  is  made.  II 
is,  however,  contended  for  the  plaintiffs  in  this  case  that  in  con- 
sequence of  the  embargo,  and  the  delay  thereby  incurred  for 
three  months,  &e  voyage  insured  was,  in  the  event,  wholly  de- 
feated and  lost;  and  that  it  is  competent  for  the  assured  to 
piOTe  these  consequences  in  maintaining  his  action  upon  the 
arennent  of  a  total  loss  by  detention.  And  it  is  true  that  proof 
to  this  effect  is  admissible  of  the  consequences  of  a  particular 
disaster  as  in  a  case  of  stranding  followed  by  shipwreck,  and 
in  other  cases  which  might  be  mentioned.  But  in  the  case  at 
bar,  the  declaration  of  war  with  Qreat  Britain  which  defeated 
the  voyage  insured,  by  rendering  it  unlawful,  is  in  no  sense,  as 
it  regards  the  right  of  these  parties,  a  consequence  of  the  em- 
bargo.   The  two  events  are  unconnected  and  distinct. 

As  to  the  voyage  insured  by  this  policy,  the  consequence  of 
the  embargo,  supposing  the  detention  to  have  terminated  at  the 
time  prescribed,  is  unknown;  and  the  voyage  became  unlawful, 
not  in  consequence  of  the  embargo,  but  by  those  general  legal 
principles  and  duties  which  are  connected  with  a  state  of  war. 
If  the  Emulous  had  been  stranded  and  wrecked  in  the  port  of 
SaTannah,  while  detained  there  under  the  embargo,  the  insurers 
would  have  been  liable  for  the  loss,  but  not  upon  the  averment 
of  a  loss  by  detention,  although  it  might  be  argued  that  it  was 
entirely  the  consequence  of  the  detention,  and  that  but  for  the 
embargo  the  peril  by  which  the  ship  had  been  lost  would  not 
have  been  incurred.  In  every  -question  of  loss  demanded  upon 
a  policy  of  insurance  it  is  the  immediate  and  direct,  not  the  re« 
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mote  or  contingenty  cause  of  the  loss  which  is  to  be  regarded  in 
stating  and  maintaining  the  title  of  the  assured  to  recover  upon 
the  contract.  In  the  case  at  bar,  the  assured  having  precluded 
himself  from  demanding  a  loss,  in  any  event  of  a  restraint  or 
detention  not  continued  for  the  term  of  six  months,  has  failed 
of  proving  the  loss  averred;  because  an  embargo  of  tiiree  months 
which  was  never,  in  fact,  a  restraint  or  detAtion  of  six  months, 
was  not  a  total  loss,  and  as  this  case  is,  was  not  a  loss  of  any  de- 
scription within  the  risks  insured  against  by  this  policy.  And 
this  opinion  renders  an  examination  of  the  third  point  stated  in 
the  defense  unnecessary  as  it  respects  the  demand  of  loss.  It 
may  deserve  attention  in  considering  the  question  of  retain  pre- 
mium, made  upon  the  count  for  money  received  to  the  use  of  the 
plaintiff;  and  it  may  be  necessary  to  determine  the  effect  upon 
this  contract  of  the  return  of  the  vessel  from  Savannah  to  New 
Bedford.  This  act  of  the  assured,  or  of  his  agent,  has  heen 
treated  as  a  deviation,  that  is,  as  a  continuance  of  the  risk  be- 
yond the  port  of  Savannah,  and  a  subsequent  departure  from 
the  voyage,  to  the  effect  of  discharging  the  insurer.  Viewed  in 
that  light,  the  insurers  would  be  entitled  to  their  premium  as 
upon  a  voyage  terminating  at  a  port  in  Great  Britain.  Bat  it 
is  essential  to  this  supposition,  that  the  voyage  from  Savannah 
should  be  regarded  as  the  commencement  of  a  voyage  to  some 
port  in  Great  Britain.  This  it  was  not,  if  the  suggestion  made 
for  the  plaintiff,  and  the  circumstances  of  necessity  and  caution 
which  may  be  collected  from  the  protest  of  the  master,  etc.,  of 
the  ship  accompanying  the  state  of  facts,  are  to  be  considered  as 
proved.  If  the  vessel  returned  to  New  Bedford  unnecessarily, 
as  an  accommodation  to  the  captain  and  crew,  while  v^aiting  the 
termination  of  the  embargo,  the  assured  intending  in  that  event 
to  prosecute  the  voyage  insured,  this  conduct  may  be  regarded 
IS  a  termination  of  the  voyage  at  Savannah;  or,  if  the  measure 
i^as  of  necessity  a  measure  adopted  for  the  preservation  of  the 
^ro]>eriy  insured,  and  fairly  directed  to  the  benefit  of  the  con- 
cerned, then  the  voyage  is  to  be  considered  as  terminating  at 
j^few  Bedford,  with  the  same  advantage  to  the  assured,  as  to 
/eturn  premium;  as  if  it  had  been  explicitly  terminated  and  con* 
eluded  at  Savannah.  The  agreement  in  the  memorandum,  re- 
specting returns  of  premium,  gives  to  the  contract  the  effdct  of 
as  many  distinct  insurances  as  there  are  ports  designated,  where 
the  assured  may,  at  his  election,  determine  the  risk  and  voyage 
insured.  Savannah  is  one  of  these.  Eight  and  a  half  per  cent 
of  the  premium  was  to  be  returned  should  the  voyage  end  ai 


Oct  1813.]  Bird  v.  Gabdseb.  137 

SaTannah,  and  fiye  per  cent,  if  it  terminated  at  the  first  port  in 
Great  Biitain.  This  was  the  utmost  continuance  of  the  risk  in 
any  Tiew  of  the  case^  and  the  construction  of  the  conduct  of  the 
assored,  in  coming  back  to  New  Bedford,  must  be  seyere  to 
gixe  the  Tojage  any  continuance  beyond  the  port  of  Savannah. 
The  parlies  are  at  liberty  to  compromise  the  amount  of  the 
return  premium,  and  if  they  cannot  agree,  the  action  may  stand 
oontinaed  for  an  inquiry  into  the  fact,  whether  the  return  from 
Savannah  was  in  prosecution  of  the  voyage  to  Great  Britain. 


Ihirak laid  down  in  thii  caae  aa  to  the  diatinfltian  balif»cm  a  wmota  and 
pnnhnate  eaaaa  of  the  loao^  ia  cited  with  much  apptohatmlijShaw,  G»  J.» 
laifarUi V.  OTy  qf  Woreeder,  4  Gray,  3d8. 


BntD  V.  Gardneb. 

U0]CAai.8M.] 

10  BunoBT  DowDU — ^WhereahiuhaDdpiuchaaedaaeqiiityof  redomp» 
tiflo  ia  mortgiged  laada,  and  sabaequently  mortgaged  the  premiaee  Uk 
the  prior  mortgagee,  to  whom  he  afterwards  released  all  his  interest^  it 
VM  held  that  the  hoshand  did  not  have  such  a  seisin  as  would  entitle  the 
vife  to  dower  against  the  mortgagee  and  Ids  assigns. 

WuT  of  dower.  In  March,  1801,  John  Moies  being  seised 
oi  the  demanded  premises,  in  fee,  mortgaged  the  same  to  John 
Hawes  to  secure  the  payment  of  a  sum  of  money  within  one 
jear.  In  April,  1811,  the  mortgage  not  being  satisfied  nor  fore- 
doeed,  Hawes,  by  deed  acknowledged  and  recorded,  assigned 
the  prenuses  with  the  mortgage,  for  a  valuable  consideration, 
to  the  tenant,  Gardner.  Moies  being  in  the  actual  possession 
of  the  premises  after  the  mortgage  to  Hawes,  conveyed  his 
equty  of  xedemption  to  Benjamin  Bird,  who  entered  and  had 
poaaesBion  during  the  coverture  of  the  demandant;  but  in  Sep- 
tember, 1810,  Bird  mortgaged  the  premises  to  Gardner,  and 
Bobsequently,  for  a  valuable  consideration,  released  to  the  latter 
all  his  (Bird's)  right  and  title  in  the  premises.  The  tenant 
thereupon  entered  and  has  since  held  possession.  It  was  ad- 
mitted that  the  plaintiff  had  demanded  that  her  dower  be  set  off 
to  her,  prior  to  the  commencement  of  this  action.  The  cause 
was  sulmutted  upon  this  statement  of  facts. 

Ridiardmm,  for  the  demandant. 

CWcfeertn^,  covUra^  cited  Eolbrook  v.  Finney,  4  Mass.  566  [S 
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Am.  Dec.  243];  Fopbin  v.  Bumstead,  8  Id.  491  [5  Am.  Dec.  113]; 
Eldridge  v.  Forrester,  7  Id.  263;  Dixon  v.  SamUe,  1  Bro.  C.  B.    I 
326. 

By  Courts  Sswall^  J.    The  demandant's  husband,  Benjamin 
Bird,  in  his  life-time  purchased  the  premises  of  which  dower  is 
demanded  from  John  Moies.    They  were  then  incumbered  with 
a  mortgage,  which  Moies  had  made  to  John  Hawes,  and  which 
he  had  assigned  to  Gardner,  the  tenant.    After  Bird  became  the 
owner,  subject  to  that  mortgage,  he  conyejed  the  same  prem- 
ises in  mortgage  to  the  tenant.    The  first  mortgage  remains  un- 
paid; and  the  tenant  has  therefore  the  legal  title,  as  it  was 
conveyed  by  Moies  before  Bird  had  any  interest  in  the  premises, 
it  is  upon  the  strength  of  that  title  by  Hawes's  assignment 
vested  in  the  tenant  that  he  is  enabled  to  resist  the  demand  of 
dower.    The  title  of  Bird,  the  demandant's  husband,  was  a 
seisin  during  the  coverture,  whereof  she  was  entitled  to  dower 
against  all  other  persons  than  Moies's  mortgagee  and  his  as- 
signs.    But  against  them,  until  the  redemption  of  the  moit- 
gage,  the  demandant's  husband  had  nothing  but  an  equity  of 
redemption;  no  seisin  of  any  estate  of  which  his  wife  was  dow- 
able^    The  tenant,   therefore,  as    assignee    of    the  mortgage 
before  the  demandant's  husband  had  anything  in  the  premises, 
must  prevail  upon  this  title.    It  is  well  settled  that  a  wife  is 
not  dowable  of  an  equity  of  redemption;  and  as  a  purchaser  of 
the  premises,  subject  to  Moies's  mortgage.  Bird  had  only  an 
equity  of  redemption.     The  demandant's  right  of  dower  might 
be  maintained  against  the  second  mortgage,  that  which  her  hus- 
band in  his  lif e^time  made  to  the  tenant,  if  his  title  under  the 
first  mortgage  were  removed;  and  it  may  be,  that  in  a  court  of 
chancery,  having  a-general  jurisdiction  in  matters  of  equity,  the 
demandant  might  have  relief,  and  her  demand  of  dower  might 
be  enforced  by  some  specific  remedy  to  compel  the  representa- 
tive of  the  mortgagor  to  redeem:  1  Ch.  Bep.  186;  Hard.  469, 
512,     But  whether  this  can  be  done  in  this  court,  with  the  veiy 
limited  jurisdiction  indulged  to  it  which  has  any  resemblance 
to  the  powers  of  a  court  of  chancery,  is  at  least  questionable. 
If  there  is  any  remedy  in  this  jurisdiction,  it  must  be  in  the 
form  of  a  bill  in  equity,  which,  it  may  be,  the  demandant  and 
the  representatives  of  Benjamin  Bird  are  competent  to  main- 
tain for  the  redemption  of  the  first  mortgage.     The  representa- 
tives of  Bird  are  competent  to  redeem  the  two  mortgages;  and 
the  claim  of  dower  by  the  widow  might  be  adjusted  by  some 
equitable  arrangement,  that  would  do  justice  between  her  and 
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ihe  creditors,  or  heirs  at  law  of  the  husband.     But  she  has  at 
present  no  remedy  at  law  against  the  demandant. ' 
Demandant  nonsuited. 


The  dktam  that  the  wife  is  not  dowable  of  an  equity  of  redemptioii  is  oon* 
trarertedinAioiPT.  Stevens,  ISMaaa.  279.  Bat  Fteker,  a  J.,  there  refen 
to  the  ixHot  decided  intbii  case  with  approvaL  Upon  the  question  of  the 
wife's  dower  in  mortgaged  preouaei^  aee  an  exaounatian  of  the  aathoritiea  in 
^  wAi  ta  HUdkoek  Y,  HarrmgUm,  6  Am.  Deo.  232. 


MiDDLSSEX  Turnpike  Corporation  v.  Swan. 

[10  Mam.  SSL] 

liipzurr  lOB  Aawnowmnrnii — ^Where  the  comae  of  a  tnnipike  road  was 
altered  by  law,  aabeeqaent  to  the  defendant's  anbaoription  for  a  certain 
ttamber  of  aharea  and  pronuae  to  pay  all  aaaeaamenta  thereon,  it  waa  held 
that  defendant  waa  not  bound  to  pay  the  aaaeaamenta,  although  he  had, 
aa  one  of  tiie  diiectora,  petitioned  the  legialatore  for  anch  alteration,  and 
had  held  an  office  in  the  corporation  anbaeqnent  thereta 

Afiscimrr  to  recover  the  amount  of  assessments  upon  six 
fthares  in  the  stock  of  the  Middlesex  Turnpike  Corporation. 
The  defendant  iiad  subscribed  to  a  writing:  '*  We,  the  sub- 
Kiiben,  herelyy  engage  to  take  the  shares  set  to  our  re- 
spective  nameB,  and  to  pay  all  assessments  which  may  be  hiid 
tliereon,  conformable  to  the  orders  of  the  corporation;"  but  set 
Qp  as  a  defense,  that  since  his  subscription,  the  turnpike  road 
had  been  altered  by  statute,  and  had  been  located  differently 
bom  the  plan  under  which  he  had  subscribed.  In  reply,  plaint- 
i&  showed  that  defendant  had  for  many  years  acted  as  director, 
treasorer  and  clerk,  in  the  corporation,  and  had  signed  the  peti- 
tion to  the  legislature,  by  reason  of  which  the  alteration  in  the 
turnpike  was  made,  and  that,  since  such  change,  defendant  had 
icted  as  director  and  treasurer  in  the  corporation. 

A  Tcrdict  was  taken  for  the  plaintiffs,  subject  to  the  opinioil 
of  this  court. 

Peabody,  for  the  plaintiffs. 

Bigdow,  contra. 

Bj  Court,  Sewall,  J.:  This  action  being  upon  an  express 
contract,  this  is  to  be  sufficiently  alleged,  in  point  of  considera- 
tion as  well  as  promise,  and  is  to  be  proved  as  it  is  alleged. 
The  material  allegations  in  the  plaintiff's  declaration  are  their 
incorporation  and   the  authority  to   tbem  to  make  a  turnpike 
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road  in  a  particular  direction,  specified  by  the  statute;  and  a 
promise  on  the  part  of  the  defendant,  not  only  to  take  certab 
shares  in  the  undertaking,  but  to  pay  all  assessments  which 
would  be  made  thereon,  conformably  to  the  act  of  incorpora- 
tion. The  statute  is  to  be  considered  as  expressing  a  grant  of 
the  legislature  to  the  members  of  the  corporations;  and  for 
the  use  of  this  road,  when  made,  the  corporation  are  to  be  en- 
titled to  certain  tolls.  And  according  to  the  further  proyisioDS 
of  the  statute,  the  expenditures  are  to  be  provided  for  by  assess- 
ments upon  the  individual  members.  For  this  purpose  the 
corporation  are  enabled  to  vote  and  assess  either  prospective 
estimates  of  expense,  or  the  amount  of  expenses  actually  in- 
curred; and  the  assessments,  when  paid,  become  deposits  of 
stock,  according  to  the  respective  shares  and  interest  of  each 
corporator.  But  shares  are  contemplated  by  the  legisUtnre  as 
existing  previous  to  the  deposits  of  stocks;  for  the  remedy,  and 
the  only  remedy,  for  the  collection  of  assessments,  is  a  sale  of 
the  shares  of  delinquent  members,  as  directed  by  the  statute. 
This  is  obviously  a  very  inadequate  remedy  against  those  who 
refuse  to  pay  assessments,  and  who  are  only  known  as  pro- 
prietors of  shares  by  their  consent  to  become  proprietors,  and 
by  subscribing  or  undertaking  for  any  specified  number  of 
shares. 

It  was,  however,  determined  in  the  case  of  Andover  and  Med- 
ford  Turnpike  v.  Oovld^  6  Mass.  45  [4  Am.  Dec.  80],  that  the 
statute  which  created  the  power  of  assessing,  had  also  ascer- 
tained the  remedy  to  compel  the  payment  of  assessments,  and 
that  no  implied  promise,  or  personal  duty,  results  from  a  con- 
sent to  become  a  proprietor  of  shares  in  a  turnpike,  where  the 
corporation  is  established  with  the  power  and  remedy  of  assess- 
ments. The  same  doctrine  has  been  since  applied  in  other  sim- 
ilar cases.  In  a  previous  case,  that  of  the  Worc&ster  Turnpike 
V.  WiUardf  5  Mass.  80  [4  Am.  Dec.  39],  it  had  been  determined 
that  the  corporation  had  authority  to  contract  with  their  mem- 
bers as  individuals,  and  to  receive  of  them  promises  for  the  pay- 
ment of  assessments,  upon  which  the  corporation  would  have  a 
cumulative  remedy,  and  would  be  enabled  to  compel  the  pay- 
ment of  assessments  in  a  personal  action;  and  that  when,  upon 
the  faith  of  these  promises,  the  corporation  proceed  in  theif 
undertaking,  there  is  then  a  sufficient  consideration  on  their 
part;  and  they  may  lawfully  compel  the  payment  of  assessmenia, 
not  only  by  selling  the  shares  of  delinquents,  but  also  by  en- 
forcing the  performance  of  collateral  engagements  and  promisea. 
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And  in  the  same  case  a  subscription  of  shares,  expressing  like- 
wise a  promise  to  pay  assessments,  was  considered  as  haying  the 
effect  of  a  collateral  promise,  which  was  enforced  in  a  personal 
action  against  the  delinquent  proprietor,  for  the  recoyexy  of  the 
assessments  which  had  been  laid  upon  his  share  or  shares.  The 
case  at  bar  is  urged  for  the  plaintiffs  upon  the  authority  of  this 
decision,  and  we  are  not  disposed  at  this  time  to  question  either 
the  doctrine  or  the  construction  of  the  written  promise;  and  w« 
shall  apply  both,  as  they  are  established  by  the  decision  last 
eited.  But  other  subsequent  decisions  restrain  us  to  cases  iden- 
tified, in  eyery  material  circumstance,  with  the  case  of  the  TFor- 
cesler  Jkmpike  y.  Willard,  in  relying  upon  the  authority  of  that 
decision.  In  the  case  now  under  consideration,  the  written 
promise  or  subscription  of  the  defendant  is  of  the  same  import, 
if  not  in  the  same  words,  as  to  the  payment  of  assessments. 
But  on  his  part,  his  liability  upon  that  promise,  for  the  assess- 
ments now  demanded,  is  contested  upon  the  ground  that  the 
road,  to  which  his  collateral  promise  applied,  has  neyer  been 
carried  into  effect.  His  subscription,  at  least  so  far  as  any  col- 
lateral promise  is  to  be  inferred,  or  any  liability  to  personal 
remedy,  is  restricted  to  the  road  then  contemplated  and  specifi- 
cally ascertained,  by  the  reference  which  the  subscription  and 
promise,  and  the  capadiy  of  the  plaintiffs  to  receiye,  necessarily 
liad  to  the  act  of  incorporation.  The  road  therein  described 
and  authorized  has  neyer  been  made.  The  plaintifib,  therefore, 
if  they  allege  the  essential  fact  on  their  part,  of  a  road  made, 
an  expense  incurred  according  to  the  implied  request  of  the 
defendant,  and  to  which  his  undertaking  was  directed,  are  unable 
to  mainfj^in  the  allegation  by  any  proof.  Failing  in  this  they 
aie  not  entitled  in  this  action,  which  supposes  a  personal  rem- 
edy against  the  defendant  upon  his  collateral  promise.  To  this 
it  ia  replied,  that  the  defendant  consented  in  the  yariation  of  the 
eoarse  of  the  turnpike  road,  from  that  originally  established  to 
aaother  course  subsequently  permitted  by  an  additional  statute 
to  which  the  defendant  was  a  party  in  fact  as  well  as  construct- 
irely ;  that  he  was  a  director  of  the  corporation,  and  as  such  was 
aominaU J  a  ]>etitioner  for  the  alteration  of  the  road,  and  offici- 
slly  concerned  in  making  the  road  finally  accepted  and  under- 
taken by  the  corporation. 

We  cannot,  howeyer,  after  much  consideration  of  the  subject, 
idmit  the  snfBciency  of  this  reply.  At  the  most  that  can  be 
Buide  of  the  tenor  of  the  defendant's  subscription,  including 
hii  express  promise  to  pay  assessments,  we  discern  concurrent 
imiedies,  to  which  the  corporation  became  thereby  entitled. 


y 

t 
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both  at  the  time  applicable  to  a  road  authorissed  and  established 
in  a  particular  course.  The  probable  result  of  the  defendant's 
engagement  as  a  corporator  is — ^and  in  this  he  may  be  suhjecb 
in  idl  respects  to  the  corporate  remedy  provided  by  tbe 
statute — ^that  all  variations  of  the  road,  originally  establish- 
ed»  expenses  lawfully  incurred  connected  with  the  original  cb- 
sign  or  growing  out  of  it,  which  the  corporation,  acting  in  their 
artificial  capacity,  have  concurred  in  and  authorized^  are  within 
his  subscription  fbr  shares,  his  consent  to  become  a  proprietor, 
subject  to  the  by-laws,  rules,  votes  and  nndertaldnga  of  the 
corporation,  so  far  as  these  are  within  the  scope  of  the  original 
design,  and  so  &r  as  the  legislature  may  permit;  that  being  the 
ultimate  authority  to  which  each  corporator  submits  himseU. 
And  this  would  be  an  answer  to  the  supposed  case  of  mon^ 
paid  on  the  original  subscription.  The  promise,  however,  con- 
nected with  this  consent  to  become  a  corporator,  is  not  to  have 
the  same  latitude  of  interpretation.  In  that  promise  he  is  not 
a  corporator,  but  an  individual  contracting  with  the  corporation; 
and  he  undertakes  in  that  extraordinary  manner,  referring  to 
himself  what  the  legislature  had  done,  not  to  any  probable 
subsequent  grant.  And  it  is  not  competent  to  one  of  the  parties 
to  change  the  terms  of  this  collateral  contract;  and  as  there  ie 
no  express,  so  there  is  no  implied,  consent,  to  be  deduced  from 
the  circumstances  proved  in  the  case  at  bar,  where  the  defend- 
ant may  have  been  controlled  by  the  will  of  the  majorily,  or,  if 
he  conouixed  in  the  votes  and  proceedings  of  the  corporation,  it 
was  as  a  corporator,  not  carrying  with  his  conooxrence  any  re- 
newal of  his  supposed  collateral  promise.  We  decide,  tiiere- 
fore,  for  the  defendant  in  the  case  reported. 

The  decision  is  warranted  by  the  case  of  these  same  plaintiffii 
against  Locke,  8  Mass.  268,  which  was  an  action  brought  upon 
this  same  subscription;  for  the  circumstances  of  this  case  are 
entirely  the  same,  avoiding  the  inference  upon  which  the  plaint- 
iffs have  relied  in  this  case,  from  the  facts  mentioned  of  ihe 
official  characters  and  employments  the  defendant  has  had  in 
this  corporation,  and  his  concurrence  in  the  alterations  of  the 
road,  the  circumstances  which  we  have  considered,  and  vrhich 
we  think  do  not  warrant  the  inference  attempted  to  be  drawn 
from  them  in  the  argument  for  the  plaintifis. 

The  verdict  is  to  be  set  aside,  and  the  plaintiffs  are  to  become 
nonsuit. 


In  Agricultural  Branch  R,  R,  v.  Winchester,  13  Allen,  32,  Chapnuoi,  J., 
■ays:  "Formerly,  when  charters  were  granted,  it  was  not  customary  fortht 
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I^gia]afe2r0  to  reserve  power  to  alter  or  modify  them.  The  case  of  Middlesex 
Twmpihe  CorjL  v.  Swan  arose  under  anch  a  charter.  It  ims  held  that  the 
defendant  had  sabaczibed  to  an  object  specifically  ascertained;  and  the  terms 
of  his  contract  being  definite,  an  adteration  of  the  route  of  the  road  was  an 
iltwatinn  of  his  contract^  and,  therefore,  it  could  not  be  enforced.  But  aU 
our  acts  of  inconponitian,  giaiited  since  March,  1831,  have  been  subject  to 
•nwndmspti  altarmtion  or  repeal,  at  the  pleasore  of  the  l^gisUtnrs:  Gen.  8t^ 
e.  68,  sea  41.* 


Hatbsn  V.  Middlesex  Tubnpikb  Corporation. 


po 

OooQBAiioar'a  LuBomr  zn  Assuvpsrr.—An  aggregate  oofpontioa  may  be 
BsUs  in  aa  actfan  of  nmmmpmf;  and  this  liability  may  appear  by  evidsmo* 
of  some  expi  ess  stipulation  in  tho  name  of  the  ooipcmtion  made  by  thsir 
^^dnly  muilkflriaedt  or  by  evidence  of  some  act  or  request  of  thsii  agent 
wiynn  his  aathority  whsre  no  express  stipulation  is  proved. 

AosKm  on  the  case  in  whieh  ihere  wa8  a  count  on  an  tncfeK- 
Mu  atnintpnl,  for  a  qaantum  merttti,  and  a  special  ooont  setting 
forUi  the  statnte  of  June,  1806,  by  which  the  route  and  course 
of  the  turnpike  was  changed;  which  enacted  among  things^ 
"  that  the  aforesaid  corporation  shall  pay  for  all  labor  which  has 
been  i>erfonned  and  all  damages  which  haye  been  sustained,  be- 
fore the  passing  of  the  said  act,  in  the  town  of  Chelmsford,  bj 
Older  of  the  directors  of  the  said  corporation,  in  making  the 
road  according  to  the  route  or  directions  pointed  out  in  the  act, 
to  which  the  act  before  mentioned  is  in  addition/'  Plaintiffs 
farther  alleged  labor  and  serrices  performed,  and  expenditures 
made  at  Chelmsford  prior  to  this  last  act,  by  the  order  of  the 
corporation  and  promises  on  their  part  to  pay  therefor. 

The  labor,  services  and  articles  furnished  were  all  on  account 
of  work  done  upon  a  part  of  the  turnpike  which  the  directors 
bad  agreed  to  make,  and  which  had  been  placed  under  the  direc- 
tion of  (General  Bridge,  one  of  the  directors.  Hayden,  one  of 
the  plainiifEB,  employed  the  men  and  paid  them  out  of  the 
plaiaiifb'  store.  Other  facts  appear  from  the  opinion.  A  ver- 
dict was  taken  for  the  plaintiffs  subject  to  the  opinion  of  the 
court. 

Peo&ody,  for  the  defendants,  contended  that  an  aggregate  cor« 
poration  could  not  be  charged  on  an  implied  assumpsU:  1  Chitty 
on  Plead.  98;  5  East,  243;  2  Ley.  252;  3  Dall.  496;  8  Salk.  103; 
6  Vin.  Ab.  268,  287,  288,  292;  1  Bl.  Com.  475;  1  Kyd  on  Cor- 
poiations,  269,  268,  449,  450,  300. 

Steams,  for  the  plaintiff.    A  corporation  is  bound  by  the  con« 
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tracts  of  its  authorized  agent:  3  F.  Wms.  419.  A  corporation 
can  contract  by  its  vote;  and  if  so,  there  is  no  reason  why  an 
implied  assumpsU  will  not  lie:  Doug.  526,  n.  1;  13  East,  290;  1 
Binn.  27;  7  Johns.  315;  8  Mass.  365  [3  Am.  Dec.  156];  8  Mass. 
265,  326,  445,  495. 

By  Court,  Sewall,  J.     With  us  incorporations  are  by  staioto 
either  mediately  or  immediately;  and  the  powers,  duties,  iiioi« 
dents,  and  liabilities  of  the  corporation  are  to  be  deteraoined  hj 
the  statute  or  statutes  in  which  the  corporation  originates. 
Towns,  parishes  and  proprietors  of  common  lands,  who  hold 
meetings  and  regulate  their  proceedings  under  diyers  proTisions 
of  statutes  enacted  upon  those  subjects,  are  said  to  be  quM 
corporations,  and  have  certainly  many  of  the  incidents  of  cor- 
porations aggregate;  and  as  to  these  there  can  be  no  doubt  of 
their  liability  in  actions  of  assumpsU.    The  practice  of  bring- 
ing actions  against  them  in  that  form,  and  of  maintaining  sudi 
actions  by  evidence  of  parol  promises,  both  express  and  implied, 
has  been  long  in  continued  and  frequent  use,  and  has  never  been 
questioned.    Aggregate  corporations  in  the  sense  which  those 
terms  have  at  common  law,  have  been  created  also  by  private 
and  particular  statutes,  in  which  the  incidents,  powerSy  duties, 
advantages  and  liabilities  of  the  corporations   are  generally 
stated  in  some  detail.    There  are  general  statutes  to  declare 
what  shall  be  the  incidents  of  all  corporations  established  for 
certain  purposes;  and  accordingly  the  corporations  sinoe  created 
are  by  the  statutes  incorporating  them,  established  with  a  ref- 
erence to  the  general  statute,  by  which  corporations  for  those 
piurposes  are  regulated:  Stat.  1804,  c.  125;  1808,  c.  65.     Butifc 
may  be  said  as  to  all  corporations  created  by  special  statutes 
that  in  the  statute  of  incorporation,  either  expressed  therein  or 
by  reference  to  the  more  general  statute  respecting  incorpora- 
tions of  that  character  or  use,  that  they  have  an  authority  and 
capacity  granted  them,  to  establish  such  rules  and  reg^lationa 
as  shall  be  necessary  for  the  well  ordering  of  the  afihirs  thereof. 
We  are,  therefore,  to  look  at  their  rules,  and  their  mode  of  do- 
ing business  of  well  ordering  their  affiurs,  which  they  them- 
selves  have  adopted;  and  if  they  have  uractically  or  by  Uie  rules 
established  neglected  or  dispensed  vmh  any  precautions  which 
at  common  law  were  deemed  essential  to  the  securily  of  aggre^ 
gate  corporations,  still  if  there  is  sufficient  evidence  of  a  com- 
mon consent  of  a  joint  and  corporate  act,  they  must  be  oonsid- 
ered  as  liable,  especially  where  incidentals,  who  have  trosted 
to  the  good  faith  of  a  corporation,  would  be  injured  and  de- 
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prired  of  their  remedy  if  any  other  conBtructk>Q  of  the  doings 
of  the  oorpontion  were  adopted:  1  Chit.  98;  5  East,  289,  242; 
6  Yin.  Ahr.  137,  pi.  49.  In  short,  this  question,  if  there  has 
been  no  direct  decision  upon  it,  has  been  impliedly  determined 
hj  this  court  in  seyeral  cases  that  have  occurred.  The  case  of 
Gray  v.  Portland  Bank,  3  Mass.  364  [3  Am.  Dec.  156],  may  be 
mentioned  as  one  where  the  point  was  suggested;  but  the  sug- 
gestion was  oyerruled  upon  the  authority  of  the  casein  Douglas, 
cited  in  the  aigument  for  the  plaintiff,  where  the  bank  of  Eng- 
land were  said  to  have  been  considered  liable  in  this  form  of 
action.  Indeed,  where  the  promise  arises  by  implication  of  law 
upon  proTing  a  duty,  applicable  and  incident  to  the  whole  ag- 
gregate corporation,  their  concurrence  in  the  contract  seems  to 
he  proved  as  fully  as  it  can  be  in  any  case.  It  is  necessary  to 
prove  the  dufy  upon  which  the  aasumpgU  is  supposed  to  arise. 

TUs  may  appear  by  eyidence  of  some  express  stipulation 
furlj  made  in  the  name  of  the  corporation,  by  their  agent  or 
diieetcvs,  authorized  by  their  rules  and  regulations  or  by  corpo- 
lata  foies.  The  duty  may  arise  upon  some  act  or  request  of  the 
ame  agency,  and  within  their  authority,  where  no  express  stip- 
ulation is  to  be  proved.  But  where  the  duty  is  fully  implied 
and  understood,  and  arises  upon  a  meritorious  and  raluable  con- 
aidezation,  the  party  entitled  by  the  consideration  may  maintain 
this  action  of  aaaitn^wtt.  The  doubt  principally  arising  in  the 
case  at  bar,  is  upon  the  evidence  offered  to  prove  a  duty  of  this 
coqMmtioa,  aa  arising  upon  the  consideration  by  which  the 
phuntifb  would  entitle  themselves.  They  prove  no  request  of 
General  Bridge,  or  of  the  directors  as  such,  or  of  any  person 
acting  or  professing  to  act  in  the  name  and  behalf  of  the  corpo- 
ration. The  plaintiffs  claim  the  amount  of  their  disbursements 
for  work  done  on  the  turnpike  road.  The  disbursements,  or  the 
amplication  of  them,  are  not  disputed,  and  Oeneral  B.  and  other 
luembers  of  the  corporation  saw  the  men  at  work,  who  were 
employed  and  paid  by  the  plaintiffs.  But  this  evidence  does 
&ot  prove  a  request  to  the  plaintiffs  by  the  corporation,  or  by 
the  directors,  or  by  their  authorized  agent;  or  any  stipulation, 
express  or  implied,  to  authorize  a  charge  against  the  corporation 
for  theae  disbursements.  What  is  proved  may  have  happened 
binder  a  contract  vdth  General  B.,  for  himself  individually,  or  in 
behalf  of  the  corporation;  and  this  contract  it  may  be  conren- 
ie&t  in  certain  events  to  suppress.  In  the  votes  of  the  direc- 
tor, and  the  authority  given  to  General  B.,  he  was  directed  to 
mke  his  contracts  for  the  corporation  in  writing;  and  contracts 

Am.  2>bo.  Vol.  VI— 10 


146  Matnabd  v.  Maynabd.  [Mass. 

not  reported  and  recognized  at  a  certain  meeting  were  there 
rescinded,  at  least  so  far  as  to  revoke  the  authority  given  to 
Oeneral  B.,  or  any  other  agent  of  the  directors,  for  any  contract 
not  then  reported  for  allowance  and  confirmation.  General  B. 
was  then  present,  and  stated  nothing  of  any  contract  with  the 
plaintiffs.  It  is  also  to  be  obsenred  that  the  authority  to  Gen- 
eral B.,  and  to  the  other  agents,  seems  to  have  required  inva- 
riably a  stipulation  to  pay  one  third  in  turnpike  shares.  No 
tract  by  General  B.,  as  agent  of  the  corporation,  would  be  valid 
to  charge  them,  from  which  that  stipulation  was  omitted.  No 
individual  member  can  represent  the  corporation  in  their  aggre- 
gate capacity,  but  in  consequence  of  their  consent.  The  requi- 
site evidence  of  this  at  common  law,  was  a  deed  under  the  seal 
of  the  corporation:  Co.  Lit.  66  b;  Com.  Dig.,  tit.  Franchises,  11, 
12, 13.  Aggregate  corporations  established  by  statute  are  not 
restricted  to  that  formality.  They  have  powers  given  them  to 
order  their  affairs,  and  to  appoint  and  employ  agents  by  votes, 
or  in  such  other  manner  as  the  corporation  may  by  their  by- 
laws direct.  But  no  person  is  an  agent  for  them  who  proceeds 
without  any  authority,  either  by  letter  of  attorney  or  a  corporate 
vote,  or  who  acts  beside  the  authority  given  him;  that  is,  hia 
acts  vrill  not  charge  them,  unless  subsequently  assented  to  by 
some  act  of  the  corporation.  Upon  the  whole  we  see  no  suf* 
ficient  evidence  of  any  authority  which  General  Bridge  had  to 
bind  the  corporation,  so  as  to  subject  them  to  this  demand  of 
the  plaintiflh.  The  verdict  taken  in  the  case  ia  therefore  aet 
aside  and  a  new  trial  granted. 


Maynard  V.  Matnard. 

[10  Mam.  456.] 

Dbuvkrt  or  Dkkd, — ^Where  a  father  execates  a  deed  in  favor  of  his  son, 
and  requests  the  aorivener  to  record  the  same  and  then  retain  it  in  his 
hands  till  called  for,  which  he  does,  and  the  father  reclaims  and  cancels 
the  deed  after  the  death  of  the  son,  who  never  had  any  knowledge  of 
these  transactions,  it  was  held  that  the  conveyance  had  not  been  per- 
fected by  delivery  of  the  deed,  and  that  the  father  was  entitled  to  the 
premises  as  against  the  heirs  of  lus  son. 

Entbt  sur  disseisin.  The  defendants  were  the  heirs  at  law  of 
Abel  Maynard,  deceased,  the  son  of  the  plaintiff,  and  claimed 
to  hold  tiie  premises  by  virtue  of  a  deed  from  the  plaintiff  to 
Abel  executed  under  the  following  circumstances:  The  plaintiff 
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caused  a  Bcriyener  to  draw  up  the  deed  convejiiig  ihe  land  to 
the  son,  and  signed  and  sealed  the  same.  At  plaintiff's  direc- 
iion,  the  deed  was  placed  on  record  by  the  scrivener,  who  was 
requested  bj  plaintiff  to  keep  the  deed  until  it  was  called  fv>r. 
Abel  was  not  present  at  any  of  these  transactions,  nor  did  it 
appear  that  he  ever  knew  of  the  execution  of  the  deed.  The 
son  having  died  about  a  year  afterwards,  the  plaintiff  ctiUed 
upon  the  scrivener,  received  the  deed  and  canceled  the  san:e. 
It  appeared  by  some  testimony  that  the  plaintiff  had,  in  con- 
versation subsequent  to  the  execution  of  the  deed,  spoken  oi 
the  premises  as  belonging  to  his  son. 

Pursuant  to  instructions,  the  jury  found  for  the  plaintiff^ 
whereupon  a  motion  for  a  new  trial  was  made. 

PrescoU^  for  the  defendants. 

BigeUno^  contra, 

'Bj  CSouBT.  It  is  very  clear  that  there  was  no  delivezy  of  this 
deed,  so  as  to  give  it  the  effect  of  passing  the  estate  from  the 
demandant  to  his  son,  as  whose  widow  and  heira  the  tenants 
chum.  The  act  of  registering  a  deed  does  not  amount  to  a  de- 
livery of  it;  there  not  appearing  any  assent  on  the  part  of  the 
flon,  or  even  any  knowledge  that  the  deed  had  been  executed  in 
his  favor.  A  delivery  of  a  deed,  duly  executed  and  acknowledge 
ed,  to  the  register  of  deeds,  aided  by  a  subsequent  possession 
of  the  deed  by  the  grantee,  might  be  evidence  of  a  delivery  to 
him.  But  the  facts  in  the  case  at  bar,  testified  by  the  person 
who  acted  as  the  scrivener  and  magistrate,  leave  no  doubt  of 
the  intention  of  the  grantor  ultimately  to  pass  his  land  to  his 
8on,  but  to  keep  the  control  over  it  until  he  should  be  more 
determined  upon  the  subject.  He  may  have  chosen  to  place 
the  deed,  perfect  as  it  was,  except  as  to  delivery,  in  the  hands 
of  the  vdtness,  in  lieu  of  a  devise,  to  operate  after  his  decease; 
for  nothing  was  wanting  to  its  complete  effect  but  to  direct  the 
witness  to  deliver  it  to  his  son  after  his  own  decease.  He  pro- 
bably chose  to  consider  it  revocable  at  all  times  by  himself,  in 
case  of  any  important  change  in  his  family  or  estate.  What- 
ever may  have  been  his  views,  however,  he  retained  an  author- 
ity over  it;  and  having  reclaimed  and  canceled  it,  the  tenants 
can  claim  no  title  under  it.  Whether  a  creditor  of  his  son  might 
not  have  taken  it  in  satisfaction  of  a  debt,  in  consequence  of 
the  credit  given  by  putting  such  an  apparent  title  upon  record, 
ftnd  especially  as  the  son  was  in  actual  possession  of  the  prem- 
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ises,  need  not  now  be  determined.     We  are  satiafied  that  the 
title  never  passed  out  of  the  demandant,  and  tiiai  he  is  there- 
fore entitled  to  a  reooveiy. 
Judgment  on  the  verdict. 

See  Haieh  v.  ffaUsh,  ante,  67. 


GOMMONWEJILTH  V.  RUNNSLCL 

[10  Him.  018.] 

BiOT — ^FoBM  or  Indictmskt. — ^It  in  snffioieiit  if  an  indiotaMnt  lor  a  rioA 
cbaxge  that  the  defencUnto  nnlawfoUy  aoaenibled  "with  loroo  andanao^" 
and  being  ao  assembled  committed  the  act»  witfaont  repeating  the  wovda 
"force  and  arms,"  as  they  apply  to  every  distinot  allegation. 

Sams. — If  an  onlawfol  act  ia  charged  in  the  indictment  to  have  been  com* 
mitted,  it  is  unnecessary  to  allege  that  it  was  done  in  terrorem  popuU, 
bat  where  the  defendants  went  about  anned  withont  oammitting  any  act 
there  that  allegation  is  necessary. 

Riot  Dj&tiked. — ^Where  members  nnlawfoUy  combine  to  disturb  another  in 
the  enjoyment  of  a  lawful  rig^t»  the  act  is  a  riot. 

iNDionoaiTB  charging  that  Runnels  and  five  others,  together 
with  many  more  persons  unknown,  with  force  and  arms  did  un- 
lawfully, riotously  and  routbusly  assemble  to  disturb  the  peace 
of  the  commonwealth,  and  being  so  assembled  did,  with  shouts 
and  huzzas,  rush  into  the  public  town-house,  wherein  were  as- 
sembled legal  voters  of  the  town  for  the  purpose  of  voting  for 
governor  and  lieutenant-governor,  etc.,  and  having  so  entered, 
Bunnels,  etc.,  did  unlawfully  and  riotously  vdth  great  noise  and 
tumalt,  attempt  to  seize  the  boxes  wherein  were  deposited  the 
votes  of  the  qualified  citizens,  and  did  then  and  there  obstruct 
the  selectmen  chosen  by  the  town  to  receive  the  votes,  in  the 
discharge  of  their  duties,  for  the  space  of  two  hours,  to  the  great 
damage  of  the  selectmen,  in  derogation  of  the  free  right  of 
suffrage  of  the  legal  voters,  and  against  the  peace,  etc. 

Verdict  of  guilty;  and  motion  in  arrest  of  judgment  for  in* 
sufficiency  of  the  indictment. 

TUjnan,  for  the  defendants. 

Morion,  Ailorney-general,  corUra. 

By  Court,  Pabseb,  J.  The  defendants  having  been  oonvieted 
upon  trial  on  this  indictment,  now  move  that  judgment  may 
be  arrested  for  the  causes  stated  in  the  motion,  viz. :  1.  Because 
the  several  acts  alleged  in  the  indictment  to  have  been  done  by 
the  defendants,  are  not  alleged  to  have  been  done  with  force 
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and  ariDB;    2.  Because  they  are  not  alleged  to  have  been  done 
to  the  terror  of  the  people,  etc. 

It  was  also  suggested  in  the  argument  that  the  facts  stated 
in  the  indioiment  do  not  technically  constitute  a  riot.    With  re- 
spect to  the  first  objection,  we  think  that  the  words  "  force  and 
arms"  introduced  into  the  first  part  of  the  indictment,  may, 
without  any  violence  to  the  sense,  or  any  offense  against  gram- 
matical rules,  be  applied  to  every  distinct  allegation,  and  that 
they  are  properly  applicable  in  this  manner.    It  is  alleged  that 
the  defendants  did,  on  the  day  mentioned  in  the  indictment, 
assemble  unlawfully,  with  force  and  arms,  and  that  being  so 
assembled,  they  committed  the  acts  which  are  the  ground  of  the 
prosecution.    If,  in  common  parlance,  it  were  asserted  that  three 
men  were  assembled  together  vnih  clubs  in  their  hands,  and  be- 
ing so  assembled  they  beat  and  bruised  a  passenger,  to  inquire 
whether  they  had  clubs  in  their  hands  when  they  beat  hin^ 
would  be  not  a  little  ridiculous.    Common  sense  is  not  to  be 
deemed  a  stranger  to  legal  process,  but  as  very  influential  in 
ascertaining  the  force  and  effect  of  words  and  sentences,  which, 
although  technical,  are  to  receive  a  sensible  construction. 

The  next  objection  is  equally  without  foundation.  The  phrase 
in  ierrorem  populi  is  used  by  Hawkins  as  descriptive  of  the 
offense  denominated  a  riot,  but  it  is  clear  there  may  be  a  riot 
without  terrifying  any  one. 

Lord  Holt  has  given  a  distinction,  founded  in  good  sense,  be- 
tween those  indictments  in  which  the  words  in  ierrorem  populi 
are  essential,  and  those  wherein  they  may  be  omitted.  He  says 
that,  in  indictments  for  that  species  of  riots  which  consist  in 
going  about  armed,  etc.,  without  committing  any  act,  the  words 
aforesaid  are  necessary,  because  the  offense  consists  in  terrify- 
ing the  public;  but  in  those  riots  in  which  an  unlawful  act  is 
committed  the  words  are  useless:  11  ICod.  116.  And  upon  con- 
sulting the  precedents,  we  find  this  distinction  accurately 
observed,  there  being  no  averment  of  terror  where  an  actual 
violence  is  charged  to  have  been  riotously  committed.  There  is 
still  less  in  the  last  objection,  viz.,  that  the  facts  charged  do  not 
amount  to  a  riot.  An  unlawful  assembly,  riotously  and  tumultu- 
ously  distorbing  the  selectmen  of  a  town,  in  the  exercise  of  their 
duty,  on  a  public  day,  and  in  a  public  place,  and  obstructing 
the  inhabitants  of  a  town  in  the  use  of  their  constitutional  priv- 
ilege of  election,  is  a  riot,  and  an  aggravated  one.  To  disturb 
another  in  the  enjoyment  of  a  lawful  right  is  a  trespass;  and  if  it 
is  dona  by  numbers  unlawfully  combined,  the  same  act  is  a  riot. 

Motion  overruled. 
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Stackpole  v.  Arnold. 

[11  UmM.  27.] 

Adussiok  ow  Obal  Etidsncs. — Oral  testimony  is  not  w^miffniMff  to  oontn* 
dict|  vazy^  or  materially  affect,  by  way  of  explanation,  «ny  written  oon- 
tract,  whether  within  the  statute  of  frauds  or  not,  provided  the  oontraot  is 
perfect  in  itself,  and  is  capable  of  a  dear  and  intelligible  exposition,  from 
the  terms  of  which  it  is  composed.  But  this  rule  does  not  prohibit  the 
showing  by  parol  evidence  a  want  of  consideration  for  a  promiasoiy  note, 
in  an  action  between  the  original  parties  to  it,  or  an  illegality  in  the 
transaction,  or  a  fraud  practiced  upon  the  party  to  be  ohazged.  Beoeipts 
are  also  exempt  from  the  application  of  this  rule. 

Assumpsit  upon  three  promissory  notes  alleged  to  have  been 
signed  for  and  on  behalf  of  the  defendant  by  Cook  &  Foster  in 
one  instance  and  Z.  Cook  in  the  others,  as  defendant's  agent. 
Z.  Cook  was  released  by  the  plaintiff  from  all  liability  on  the 
notes  and  then  offered  as  a  witness.  He  testified  that  the  notes 
were  given  for  premiams  on  policies  of  insurance  effected  for 
witness  upon  property  of  the  defendant;  that  Cook  &  Foster 
were  commission  merchants,  and  had  done  business  for  defend- 
ant; that  the  policies,  which  were  produced  in  evidence,  were 
effected  according  to  the  defendant's  instructions,  some  of  which 
were  contained  in  letters  offered  at  the  trial;  and  witness  acted 
in  the  transaction  as  defendant's  agent  merely  and  intended  to 
bind  him  by  the  notes.  The  jury  were  charged  that  if  they 
believed  the  notes  to  have  been  made  on  the  defendant's  behalf , 
the  plaintiff  should  have  a  verdict.  The  juiy  finding  for  the 
plaintiff,  the  defendant  moved  for  a  new  trial. 

W,  SuUivan,  for  the  defendant. 

Sd/ridge^  contra. 

By  Court,  Pabkeb,  J.  (after  stating  the  action  and  the  evidence 
at  the  trial):  A  new  trial  is  moved  for, because  the  witness  was 
incompetent;  and  also  because  no  evidence  ought  to  have  been 
admitted  to  change  the  nature  and  effect  of  the  contracts  as  they 
appear  on  the  face  of  them,  they  being  perfectly  intelligible  and 
unambiguous,  without  extrinsic  evidence  to  alter  their  tendency 
and  operation.  We  have  no  doubt  of  the  competency  of  the 
witness,  he  being  discharged  from  any  liability  upon  the  notes, 
and  not  being  called  to  prove  that  they  were  void  on  account 
of  any  illegal  transactions  between  the  parties  to  them.  Neither 
is  there  any  doubt  that  the  letters  signed  by  the  defendant,  and 
the  policies  of  insurance  made  for  his  benefit,  were  properly 
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admitted  in  evidence  to  show  the  authority  of  the  witness  to 
procure  insurance  for  him;  and  it  might  have  been  legally 
inferred  from  this  evidence  that  the  witness  had  sufficient  author* 
ity  to  make  the  premium  notes  for  the  defendant,  had  he  under- 
taken to  charge  him  in  the  form  of  contract  which  he  adopted. 
It  is  well  settled  that  written  or  parol  authority  is  sufficient  to 
authorize  an  act  of  this  sort,  without  a  formal  letter  of  attorney 
under  seal.  But  this  written  evidence  proved  nothing  more 
than  that  the  witness  had  authority  to  bind  the  defendant  in 
this  contract.  Whether  he  had  executed  this  authority  or  not, 
depended  upon  other  facts,  which  were  proved  by  the  oral  tes- 
timony of  the  witness;  and  the  question  now  is,  whether  the 
oral  testimony  given  at  the  trial,  tending  to  prove  the  intention 
of  both  parties  to  the  contract,  was  properly  received  to  control 
and  alter  the  tenor  and  effect  of  the  notes,  so  as  to  make  them 
the  notes  of  the  defendant,  instead  of  being  the  notes  of  the 
witness,  as  they  purport  to  be  upon  the  face  of  them.  It  might 
be  sufficient  for  the  decision  of  this  cause  to  state  that  no  per- 
son, in  making  a  contract,  ia  considered  to  be  the  agent  of 
another,  unless  he  stipulates  for  his  principal  by  name,  stating 
his  agency  in  the  instrument  which  he  signs. 

This  principle  has  been  long  settled,  and  has  frequently  been 
recognized;  nor  do  I  know  an  instance  in  the  books  of  an  at- 
tempt to  charge  a  person  as  the  maker  of  any  written  contract 
appearing  to  be  signed  by  another,  unless  the  signer  professed 
to  act  by  procuration  or  authority,  and  stated  the  name  of  the 
principal  on  whose  behalf  he  gave  his  signature.  It  is  also  held 
that,  whatever  authority  the  signer  may  have  to  bind  another, 
if  he  does  not  sign  as  agent  or  attorney,  he  binds  himself,  and 
no  other  person.  This,  as  I  have  observed,  is  decisive  against 
the  plaintiff  in  the  present  action;  but  as  the  general  ground  of 
the  inadmissibility  of  parol  evidence  in  this  case  has  been  ar- 
gued, and  as  there  seems  to  be  some  uncertainty  in  the  decis- 
ions upon  this  subject,  it  may  be  useful  to  consider  the  cause 
in  this  view  pf  it,  and  to  reconcile  the  several  cases  wher^n 
this  question  has  been  agitated.  It  is  somewhat  remarkable 
that  so  considerable  degree  of  obscurity  should  remain,  at  this 
day,  upon  a  branch  of  the  law  of  evidence  so  constant  in  its 
recurrence  in  courts  of  law.  The  fundamental  principle,  that 
deeds  and  specialties  cannot  be  explained,  or  varied  in  their 
signification  by  parol  evidence,  if  the  terms  made  use  of  in  the 
instrument  are  capable  of  sensible  explanation  of  themselves, 
•eems  never  to  have  been  questioned.    The  application  of  tha 
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rule  to  particular  insiromentSy  upon  the  question  whether  there 
WB8  any  latent  ambiguity,  has  been  the  only  source  of  discos- 
sion,  it  being  always  admitted  that  an  ambiguity  appearing 
upon  the  face  of  the  instrument,  which  has  reeeiTed  the  appel- 
lation of  patent  ambiguity,  must  be  explained  by  the  instru- 
ment itself,  taking  into  view  all  its  parts;  and  if  it  is  not  capa- 
ble of  such  explanation,  that  it  is  void  for  uncertainty;  and  that 
a  concealed  or  latent  ambiguity  made  to  appear  by  some  fact 
referred  to  in  the  instrument,  may  be  explained  by  parol  testi- 
mony, the  evidence  then  being  of  the  same  nature  with  that 
which  made  the  ambiguity  appear.  But  it  has  sometimes  been 
suggested  that  the  rule  does  not  apply  to  written  simple  con- 
tracts; because,  it  is  said,  there  being  but  two  descriptions  of 
contracts,  those  by  specialty  and  those  by  parol,  and  special- 
ties being  only  those  contracts  which  are  under  seal,  all  written 
simple  contracts  are  parol  contracts,  and  that,  therefore,  parol 
evidence  may  in  all  instances  be  applied  to  them. 

But  it  is  manifest  from  a  recurrence  to  the  authorities  that 
there  are  three  instead  of  two  only  classes  of  contracts,  viz., 
specialties,  or  those  by  deed,  written  contracts  not  under  seal, 
and  parol  or  verbal  contracts,  where  th^re  is  neither  seal  nor 
writing;  and  it  is  equaUy  manifest  that  the  rule  of  excluding 
oral  testimony  has  been  applied  generally,  if  not  universally, 
to  simple  contracts  in  writing  to  the  same  extent,  and  with  the 
same  exceptions  as  to  specialties  or  contracts  under  seal.  The 
reason  of  the  rule  applies  to  one  of  this  species  of  contracts  as 
well  as  the  other.  It  is  that  when  parties  have  deliberately 
put  their  engagements  in  writing  in  such  terms  as  import  a 
legal  obligation,  without  any  uncertainty  as  to  the  object  or  ex- 
tent of  such  engagement,  it  shall  be  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their 
undertaking  was  reduced  to  writing,  so  that  oral  testimony  of  a 
previous  colloquium  between  the  parties,  or  of  conversation  or 
declarations  at  the  time  when  it  was  completed  or  afterwards, 
would  tend  in  many  instances,  to  substitute  a  new  and  different 
contract  for  the  one  which  was  reaUy  agreed  upon  to  the  preju- 
dice possibly  of  one  of  the  parties.  The  rule  was  introduced  in 
early  times,  when  the  most  frequent  mode  of  ascertaining  a  party 
to  a  contract  was  by  his  seal  to  the  instrument;  and  it  has  been 
continued  in  force  since  the  vast  multiplication  of  written  con- 
tracts in  consequence  of  the  increased  business  and  commerce 
of  the  world.  It  is  not  because  a  seal  is  put  to  the  contract 
that  it  shall  not  be  explained  away,  varied  or  rendered  ineffeet- 
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nal;  but  becanBe  the  contract  itself  is  plainly  and  intelligibly 
stated  in  the  language  of  the  parties,  and  is  the  best  possible 
evidence  of  the  intent  and  meaning  of  those  who  are  bonnd  by 
the  contract,  and  of  those  who  are  to  receive  the  benefit  of  it. 
Another  suggestion  has  been  that  the  practice  of  excluding  oral 
testimony  from  the  construction  of  written  contracts  has  arisen 
from  the  operation  of  the  statute  of  frauds  and  perjuries,  which 
zequires  certain  descriptions  of  contracts  to  be  in  writing;  and 
that  to  admit  oral  testimony  to  affect  such  contracts  would  be 
to  evade  the  statute.  Hence,  it  has  been  said  that  the  rule  has 
been  applied  only  to  written  contracts  which  come  within  the 
spirit  of  that  statute,  and  which  could  not  be  in  force  unless 
pat  in  writing.  But  we  are  satisfied  that  this  restricted  applica- 
tion of  the  rule  has  not  prevailed;  and  that  generally  oral  tes» 
timony  is  not  to  be  received  to  contradict,  vary  or  materially 
affect,  by  way  of  explanation,  any  written  contract,  whether 
within  the  statute  of  frauds  or  not,  provided  the  contract  is  per« 
feet  in  itself,  and  is  capable  of  a  clear  and  intelligible  exposi- 
tion from  the  terms  of  which  it  is  composed.  The  cases  of 
iVeston  V.  Leroeau,  2  W.  Bl.  1249,  i^nd  Coker  v.  Guy,  2  Bos.  & 
P.  665,  prove  this  to  be  the  law  in  England. 

But  there  are  certain  exceptions  recognized  in  the  English 
oourtfl  to  this  general  rule,  which,  from  being  misunderstood 
and  sometimes  misapplied,  have  probably  caused  the  doubts 
which  now  exist  on  the  subject.  Thus,  it  is  common,  in  actions 
upon  promissory  notes,  in  which  value  is  acknowleged  to  have 
been  received,  to  permit  the  promissor  to  show,  where  the  ac- 
tion is  between  him  and  the  original  promisee,  that  no  considera- 
tion in  t&ct  existed  to  support  the  promise.  This  seems  prima 
facie  to  be  repugnant  to  the  general  rule  respecting  written 
contracts,  but  upon  examination  of  the  cases  in  which  this  evi- 
dence has  been  admitted,  we  think  it  will  be  found  that  they 
all  rest  apon  fraud,  practiced  upon  the  party  to  be  charged,  or 
upon  a  failure  of  the  consideration  which  produced  the  promise, 
or  upon  some  illegality  in  the  transaction,  all  of  which  may  be 
proved  as  independent  facts,  tending  to  avoid  the  effect  of  a 
contract,  but  in  no  degree  tending  to  explain  or  vary  the  terms 
or  construction  of  it  So  in  mercantile  contracts,  such  as 
negotiable  promissory  notes  or  bills  of  exchange,  with  blank 
indorsements,  which  is  the  usual  mode  of  transfer,  the  parfy 
ehaiged  is  permitted  to  show,  as  between  himself  and  the  per- 
son vrith  whom  he  directly  contracted,  such  facts  as  tend  to 
prove  that  a  restricted  operation  was  intended  to  be  given  to 
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the  signature,  or  that  the  transfer  was  upon  trust,  and  not  ab- 
solute; for  in  these  cases  the  written  engagement  is  left  incom- 
plete by  the  parties,  and  is  capable  of  receiving  a  signification, 
different  from  that  which  usually  attends  the  naked  signature 
of  a  party  on  the  back  of  a  contract  or  on  a  blank  paper. 

The  case  of  receipts  also  is  exempt  from  the  application  of 
the  rule;  for  a  receipt  is  not  evidence  of  a  contract,  but  of  pay- 
ment, and  it  has  always  been  permitted  to  show  that  something 
short  of  the  actual  terms  of  the  receipt  was  intended;  it  being 
conclusive  only  as  to  the  amount  of  money  paid,  and  not  even 
for  that,  provided  any  mistake  can  be  shovm  to  have  taken 
place  in  the  adjustment  between  the  parties. 

In  the  case  of  Hunt  v.  Adams,  7  Mass.  518,  evidence  was 
offered  to  show  that  at  the  time  the  note  was  signed  by  Adams 
as  surety,  it  was  agreed,  between  him  and  the  plaintiffs  intes- 
tate, that  he  should  not  be  called  upon  until  an  attempt  had 
first  been  made  to  obtain  payment  of  Chaplin,  the  principal  in 
the  note.  This  evidence  was  considered  by  the  whole  court  as 
rightfully  rejected  by  the  judge  who  tried  the  cause;  and  it  was 
then  ruled  ^at  parol  testimony  can  in  no  case  be  admitted  to 
alter  the  legal  effect  of  a  written  simple  contract.  We  are  all 
of  opinion  that  this  decision,  in  which  the  late  chief  justice  par- 
ticipated, was  correct;  and  that  a  simple  contract  in  vmting, 
perfect  in  itself,  and  containing  no  ambiguity  on  the  face  of  it 
incapable  of  explanation,  cannot  be  enlarged  or  diminished  by 
oral  testimony.  It  may  be  contradicted  in  the  sense  in  which 
that  term  is  used  in  the  case  of  Barkar  v.  PrerUisa,  6  Mass.  430. 
But  the  parties  must  abide  by  what  is  written,  if  the  sense  and 
meaning  of  it  can  be  understood  by  the  court,  from  the  terms 
of  which  they  have  made  use. 

The  case  now  before  us  is  a  strong  instance  of  the  impro 
priety  of  admitting  parol  testimony.  The  notes  offered  in  evi- 
dence are  the  notes  of  the  witness;  they  have  no  ambiguity 
upon  the  face  of  them;  and  no  doubt  can  be  entertained  of  their 
purport  and  effect,  without  looking  out  of  the  notes  for  extrane- 
ous facts  and  circumstances,  which  do  not  apparently  belong  to 
them.  The  testimony  of  the  witness  would  make  it  the  contract 
of  another  instead  of  his  own;  and  the  other  circumstances 
proved  furnished  strong  corroboration  of  his  testimony,  and  yet 
are  not  inconsistent  with  the  nature  of  the  transaction,  as  it 
would  appear  from  the  contract  itself.  Although  it  is  probably 
true  that  the  premium  for  which  these  notes  were  given  was  due 
upon  a  policy  made  for  the  benefit  of  the  defendant,  and  that 
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the  -witnees,  really  and  bona  fide,  acted  as  his  agent  in  procur- 
ing the  policy,  yet  it  is  quite  probable  that  the  notes  were  given 
in  t-heir  present  form  with  a  yiew  to  bind  the  witness,  he  being 
a  merchant  in  credit,  living  in  town,  to  whom  the  plaintiff  could 
easily  resort,  and  the  defendant  living  at  a  distance,  and  his 
credit  probably  not  known  to  the  plaintiff.  It  is  not  unusual 
for  underwriters,  when  making  insurance  for  persons  abroad, 
to  require  the  absolute  engagement  of  factors  of  brokers  here, 
of  whose  ability  they  are  satisfied. 

It  is  true  the  witness  testified  that  it  was  the  intention  to 
bind  the  defendant  and  not  himself.  But  circumstances  have 
changed;  much  time  has  elapsed,  the  witness  has  failed,  and 
his  recollection  may  not  be  correct.  These  are  the  very  reasons 
why  such  testimony  should  not  be  admitted,  where,  without  it, 
there  is  no  question  or  doubt.  Had  the  parties  to  these  notes 
intended  what  it  is  now  suggested  that  they  did,  it  is  difficult 
to  imagine  why  (one  of  them  being  an  insurance  broker,  and  by 
profession  a  lawyer,  and  the  other  commission  merchant,  accus- 
tomed to  transact  business  for  others)  the  capacity  in  which  he 
acted  was  not  expressed  in  the  note.  It  is  so  common  a  thing 
for  a  man,  in  the  act  of  signing  an  instrument,  to  state,  if  such 
be  the  case,  that  he  does  for  the  person  for  whom  he  is  acting; 
that  the  omission  so  to  sign  is  of  itself  strong  evidence  that  he 
contracted  for  himself,  and  not  for  another.  Had  the  notes  in 
this  case  been  signed  2^bedee  Cook,  or  Cook  &  Foster,  for  John 
Arnold,  the  evidence  exhibited  in  this  case  would,  without 
doubt,  be  sufficient  to  show  that  the  agent  was  authorized  so  to 
do.  But  although  authorized,  he  might  still  act  for  himself; 
and  it  appears  by  the  manner  in  which  he  signed,  so  to  have 
been  done. 

We  are  all  satisfied  that  the  admission  of  the  evidence  upon 
which  the  verdict  was  found  for  the  plaintiff  was  wrong.  The 
Terdict  must  therefore  be  set  aside,  and  a  new  trial  is  granted. 


The  decinon  in  this  case  was  for  a  long  time  regarded  as  anthoritative  in 
regard  to  the  question  of  the  admissibility  of  parol  evidence  to  explain  or 
modify  written  contracts;  but  the  doctrine  asserted  that  parol  evidence  is  not 
admissible  to  charge  one  as  principal,  where  nothing  appears  on  the  face  of 
the  instroment  as  to  agency,  is  no  longer  maintainable.  This  was  shown  in 
a  note  to  MeDonough  v.  TemjUcTnati,  2  Am.  Deo.  613. 

In  WUUami  v.  Bobirins,  16  Gray,  79,  the  modification  in  Massachusetts  is 
well  stated  by  Hoar,  J.,  who  says:  "  It  was  said  by  this  court  in  the  recent 
case  of  FtUler  v.  Hooper,  3  Gray,  341,  that  'the  rule  is  general,  if  not  uni- 
versal, that  neither  the  legal  liability  of  an  unnamed  principal  to  be  sued,  nor 
his  legal  right  to  soe  on  a  negotiable  instrument  can  be  shown  by  parol  evi* 
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dence.  In  other  simple  contnctB,  the  role  is  difEiazeiit.'  And  there  is  no 
adjudged  case  in  this  oommoawealth,  which  can  be  regarded  as  oonflictii^ 
with  this  role  as  applied  to  negotiable  paper.  The  case  of  Stackpole  v.  Ar^ 
nold,  11  Mass.  27|  was  a  case  in  which  it  was  early  applied;  and  that  decision 
has  been  repeatedly  recognized  and  confiimed  in  sabsequent  cases,  although 
the  reasoning  of  the  judge  who  gave  the  opinion  would  lead  to  the  applica- 
tion of  the  doctrine  to  contracts  not  negotiable,  which  later  decisions  do  not 
countenance:  Mayhew  y.  Prince^  11  Mass.  54;  Long  v.  CoBmm,  Id.  97  ipoH); 
Bradlee  v.  Boalon  Olass  Mfg  Co,,  16  Pick.  350;  Bedford  Com.  Ins.  Co.  ▼. 
Covell,  8  Met  442;  Eaaiem  B.  B.  v.  Bemditt,  5  Gray,  665;  Bank  qf  NoHk 
America  v.  Hooper,  Id.  571;  HmUngUm  y.  Knox,  7  Cosh.  371;  Atdem  ▼• 
PeavMon,  3  Qzay,  345;  JUbe  ▼.  Eldridge,  12  Id.  476.'' 


Commonwealth  v.  Gushinq. 

Lll  Mass.  67.J 

Bhusimbnt  of  M1NOB&— The  statutes  of  the  United  States,  whieh  pcohibil 
the  enlistment  of  a  minor  without  the  consent  of  his  parent,  etc,  "if 
any  he  have,"  prohibit  the  enlistment  of  minon  who  have  no  parent^ 
guardian,  or  master;  and  such  enlistment^  if  not  void,  is  voidable  at  tha 
request  of  the  minor  so  enlisted. 

Habkas  oobfus  directed  to  G-eneral  Cashing  to  bring  into 
court  one  William  Bull.  The  return  set  forth  that  Bull  waa 
held  in  custody  as  a  deserter  from  the  service  of  the  United 
States,  in  which  he  had  enlisted  as  a  soldier.  It  appeared  that 
Bull,  at  the  time  of  enlistment,  was  eighteen  years  of  age,  that 
he  had  neither  parent,  guardian,  nor  master,  and  had  enlisted 
on  account  of  his  poverty,  and  had  stated  to  the  enlisting  offi- 
cer his  true  age;  that  he  left  the  service,  being  dissatisfied 
therewith,  and  went  to  Boston,  intending  there  to  apply  for  a 
discharge. 

Smithy  for  the  respondent,  cited  the  act  of  congress,  11  IT.  S. 
Laws,  20,  as  to  enlistment,  in  which  was  the  proviso,  '*  that  no 
person  under  the  age  of  twenty-one  years  shall  be  enlisted  by 
any  officer  or  held  in  the  service  of  the  United  States,  without 
the  consent  in  writing  of  his  parent,  guardian,  or  master  first 
had  and  obtained,  if  any  he  have,"  urging  that  such  clause 
gave  a  minor,  who  had  no  parent,  etc.,  power  to  enlist. 

Thatcher,  for  the  commonwealth. 

By  CouBT.  From  a  general  view  of  the  acts  of  congress  for 
raising  and  organizing  the  army,  we  think  the  enlistment  of  all 
persons  of  every  age  is  intended  to  be  authorized.  However 
this  constitution  may  militate  with  the  principles  of  the  commoa 
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law  res^^jHng  infancy,  we  think  it  a  necessaxj  one.  The  pro* 
Tiso  cited  ia  the  argument  counteracts  this  construction,  so  far, 
at  least,  as  *t  applies  to  infants  having  parents,  guardians  or 
masters,  Infia.ts  are,  by  the  common  law,  incapable  of  making 
any  contract  binding  on  themselves,  except  in  a  very  few  in- 
stances. This  incapacity  is  a  security  to  them,  intended  for 
their  benefit  and  protection.  But  the  statutes  of  the  United 
States,  on  the  subject  of  enlistments,  deprives  them  of  this 
security  and  protection,  unless  the  proviso  may  be  considered 
as  preventing  its  operation  upon  them.  And  we  think  that 
such  must  be  its  inteniicn.  The  legislature  ought  not  lightly 
to  be  presumed,  in  any  case,  thus  to  violate  a  fundamental 
principle  of  the  oonmion  law. 

The  argiunent  suggested  by  the  counsel  for  the  respondent, 
that  a  minor  has  the  power  of  binding  himself  by  any  act  volun- 
tarily done,  to  the  performance  of  which  the  law  would  other- 
wise compel  him,  is  correct;  but  we  think  it  does  not  apply  in 
the  case  before  us.  The  obligation  to  do  duty  in  the  militia,  at 
home,  under  officers  generally  deri\ing  their  commissions  from 
popular  elections,  or  at  any  rate  appointed  by  the  domestic 
authority  of  the  state  government,  is  a  very  distinct  thing  from 
an  enlistment  into  an  army,  subject  to  very  difiEerent  discipline, 
and  to  hardships  and  dangers  unknown  to  militia  service. 
Enlistment  is  a  contract;  service  in  the  militia  is  merely  obe- 
dience to  a  requisition  of  the  laws  to  which  all  are  subject  with- 
out discrimination.  It  was  argued  that,  although  by  the  proviso 
referred  to,  infants  having  parents,  guardians  or  masters,  may 
not  be  enlisted  without  the  consent  of  such  parents,  etc.,  yet 
where  a  minor  has  no  parent,  etc.,  it  is  lawful  to  enlist  him, 
and  his  enlistment  shall  bind  him. 

But  we  cannot  yield  to  this  argument.  The  consequence 
would  be,  that  a  child,  unhappily  losing  his  parents,  might, 
before  sufficient  time  had  passed  to  procure  the  appointment  of 
a  guardian,  be  enticed  to  enlist,  and  held.  Such  a  construction 
is  too  harsh  to  be  adopted.  The  true  construction  must  be, 
that  persons,  under  the  age  of  twenty-one  years,  are  not  to  be 
enlisted  or  held  in  service  unless  with  the  consent  of  their 
parents,  guardians  or  masters,  first  had  and  obtained;  and  if  they 
have  no  parents,  guardians  or  masters,  they  are  not  to  be  en- 
listed or  held  in  service  at  all.  If  a  minor,  without  parents, 
€tc.,  is  a  suitable  person  to  enter  the  army  in  any  particular 
^ase  and  so  disposed,  it  will  be  easy,  under  the  provisions  of 
our  laws,  to  procure  the  appointment  of  a  guardian  for 
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Perhaps  the  contract  of  enlistment  by  a  minor  is  not  ipso  faclo 
void;  but  we  hold  it  voidable  at  his  instance  and  request.  We 
accordingly  order  and  adjudge  that  William  Bull,  the  minor 
brought  before  us  on  this  writ  of  habeas  corpus,  be  discharged 
from  the  restraint  under  which  he  is  holden. 


Pebkins  v.  Ltman. 

[11  Kah.  76.] 

DiMAOis  OosHTBUMD  AS  Pbnaltt.— One  agreed  that  for  wtbii  yem  he 
■hoold  not  be  interested  in  a  certain  trade,  and  bound  himaelf,  his  hein» 
etc.,  in  a  certain  sam  for  faithful  performance;  this  agreement  was  held 
not  to  liquidate  the  damages,  but  the  snm  named  was  to  be  considered 
in  the  nature  of  a  penalty. 

Debt.  It  appeared  that  the  plaintifb  and  defendant  entered 
into  articles  of  agreement  by  which  the  former  purchased  a  ves- 
sel belonging  to  the  latter  for  eight  thousand  dollars,  giving 
their  note  theref or,  and  the  latter  in  consideration  of  such  pur- 
chase bound  himself  9  his  heirs,  executors  and  administrators,  in 
the  sum  of  eight  thousand  dollars,  not  to  engage  in  any  traffio 
with  the  north-west  coast  of  America,  for  seven  years  from  date. 
Breach  alleged,  and  action  to  recover  the  sum  of  eight  thou- 
sand dollars  and  interest  from  the  last  breach.  Verdict  for  the 
plaintiff  for  the  amount  sought.  The  defendant  prayed  a  hear- 
ing in  chancery  under  the  statute. 

Otis  and  Bigelow,  for  the  defendant,  urged  that  the  sum  men- 
tioned in  the  covenant  was  not  to  be  taken  as  liquidated  dam- 
ages, but  as  a  penalty:  SmUh  v.  Dickenson,  3  Bos.  &  P.  630; 
Slowman  v.  WaUer,  1  Bro.  C.  C.  418;  and  that  defendant  was 
entitled  to  a  hearing  in  equity  to  ascertain  the  amount  due 
plaintiff. 

Davis,  solidtor^eneral,  and  SuMivan,  contended  that  the  sum 
agreed  upon  by  the  parties  was  in  the  nature  of  liquidated  dam- 
ages: Orr  V.  ChurchiU,  1  H.  Bl.  232;  Fletcher  v.  Dyche,  2  T.  B. 
32;  Astley  v.  Weldon,  2  Bos.  &  P.  346;  Peirce  v.  Fuller,  8  Mass. 
223  [5  Am.  Dec.  102]. 

By  CouBT.  There  is  unquestionably  considerable  uncertainty 
in  the  application  of  the  cases  on  this  subject,  if  not  in  the  prin- 
ciples which  have  influenced  in  the  decision  of  those  eases.  But 
one  point  seems  to  be  settled.  The  question  whether  a  sum  of 
money  mentioned  in  an  agreement  shall  be  considered  as  a 
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penalty,  and  so  subject  to  the  chancery  powers  of  this  court,  or 
as  damages  liquidated  by  the  parties  is  always  a  question  of 
construction,  on  which,  as  in  other  cases  where  a  question  of  the 
meaning  of  the  parties  in  a  contract  provable  by  a  written  in- 
strument arises,  the  court  may  take  some  aid  to  themselves 
from  circumstances  extraneous  to  the  writing.  In  order  to  de- 
termine upon  the  words  used,  there  may  be  an  inquiry  into  the 
subject-matter  of  the  contract,  the  situation  of  the  parties,  the 
usages  to  which  they  may  be  understood  to  refer,  as  well  as 
other  facts  and  circumstances  of  their  conduct,  although  their 
words  are  to  be  taken  as  proved  by  the  writing  exclusively. 

Perhaps  there  is  nothing  extraneous  to  the  contract  brought 
under  our  consideration  in  this  suit  which  can  have  much  bear- 
ing or  influence  upon  the  inquiry  into  the  meaning  as  to  the 
particular  question  now  in  controversy.  The  occasion  of  it  is 
recited  in  the  instrument;  the  purpose  of  it  is  very  explicitly 
stated.  But  these  would  be  consistently  answered  and  secured 
as  well  by  an  agreement  of  liquidated  damages  as  by  a  penalty, 
to  be  used  as  one  remedy  for  the  recovery  of  the  actual  dam- 
ages sustained.  If  the  sum  of  eight  thousand  dollars  mentioned 
in  the  agreement  is  to  be  treated  as  liquidated  damages,  then 
lor  one  instance  in  which  the  contract  should  be  broken,  and 
for  a  thousand  in  which  the  defendant  should  interfere  in  the 
trade  contemplated  by  the  parties  to  be  secured  to  the  plaintifis 
for  seven  years,  exclusively  of  him  and  of  all  acting  under  him, 
the  same  damages,  the  same  amount  of  demand  would  be  re- 
covered; and  having  been  once  paid,  if  demanded  as  a  penalty, 
there  would  be  an  end  of  the  contract;  but  if  demanded  as  dam- 
ages, then  it  seems  the  demand  might  be  repeated. 

Examined  in  this  view  we  see  nothing  which  gives  this  con- 
tract any  other  determinate  meaning  than  that  of  a  penalty.  If 
there  is  nothing  to  prevent  the  plaintiffs,  in  case  the  defendant 
should  have  injured  them,  in  breach  of  his  contract,  to  a  greater 
amount  than  eight  thousand  dollars,  from  recovering  upon  his 
covenant  and  in  that  form  of  action,  the  extent  of  the  damage 
actually  sustained,  although  greatly  exceeding  the  sum  men- 
tioned, it  would  be  a  severe  construction,  indeed,  which  should 
consider  him  liable  to  that  amoimt  upon  otLe  breach,  however 
slight  the  injury  and  loss  may  have  been.  If  we  look  to  the 
words  themselves,  there  is  a  covenant  on  the  part  of  the  defend- 
ant, that  he  will  not  in  his  own  name,  etc.,  directly  or  indirectly, 
be  interested  in  any  voyage  to  the  north-west  coast  of  America, 
etc.,  lor  the  term  of  seven  years.    Then  he  binds  himself  in  the 
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penal  sum  of  eight  thousand  doUars,  for  his  faithfully  and 
strictly  adhering  to  this  contract.  It  is  not  said  if  he  does  so 
contrary  to  his  agreement,  then  he  \rill  pay  that  sum  as  a  satis- 
faction. Nor  is  there  anything  expressed  which  would  con- 
clude the  plaintiffs,  unless  it  be  their  form  of  action,  when  the 
amount  of  damages  should  exceed  eight  thousand  dollars,  from 
demanding  to  the  extent  of  their  loss. 

Lord  Mansfield  expresses  the  distinction  of  liquidated  dam- 
ages and  a  penalty  to  secure  the  performance  of  a  contract  Yeacj 
closely  and  accurately,  in  the  case  of  Lowe  ▼.  Peers,  referred  to 
in  the  case  at  bar.  There  is  a  difference,  says  his  lordship, 
between  covenants  in  general  and  covenants  secured  by  a  pen- 
alty or  forfeiture.  In  the  latter  case,  the  oMigee  has  his  elec- 
tion to  bring  an  action  for  the  penalty,  after  which  he  cannot 
resort  to  the  covenant;  or  to  proceed  upon  the  covenant,  and 
recover  more  or  less  than  the  penalty. 

Upon  the  whole,  we  are  of  opinion  that  the  demand,  in  this 
case,  is  not  for  damages  ascertained  or  liquidated  by  the  partiea 
to  the  contract,  but  for  a  penalty  or  forfeiture  annexed  to 
articles  of  agreement,  a  breach  of  which  has  been  found;  and, 
therefore,  by  the  statute,  the  defendant  is  entitled  to  a  hearing 
in  chancexy,  before  judgment  shall  be  rendered. 


See  note  to  Chraham  v.  Bkkham,  1  Anu  Bea  828. 


Long  v.  Golburn. 

[11  Ham.  97.] 
SiGNATOBB  BT  Agxht. — Where  a  promiasory  note  was  labsoiibod  **Tn  W. 
O. — J.  S.  G.;**  it  mm  held  to  be  hinding  on  the  priooipal  if  the  ponon 
Bigning  aa  agent  had  anthority,  otherwiw,  the  latter  waa  peaonally  liaUa. 

AssuMFSFF  on  the  following  note:  ''  No.  273,  $301.  Boston,  17 
March,  1812.  For  value  received,  I  promise  to  pay  Mr. 
Edward  J.  Long,  or  order  on  demand,  three  hundred  and  one 
dollars,  with  interest  after  four  months.  Pro  William  Gill — J. 
S.  Col  bum/'  It  appeared  that  the  note  was  given  for  a  premium 
on  a  policy  of  insurance  effected  on  property  belonging  to  Gill, 
by  Colbum,  his  authorized  agent.  A  nonsuit  waa  ordered  with 
leave  to  move  to  set  it 


SuUivan,  for  the  plaintiff. 
Orane,  ocnhna. 
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By  Court,  Pabkeb,  J.    In  this  case,  Colbum,  the  defendant, 
is  declared  against  npon  a  promissory  note  made  by  him;  and, 
irhen  the  note  was  offered  in  evidence  to  support  the  declaration, 
it  appearing  to  be  as  construed  by  the  judge,  a  promise  in  be- 
half of  William  Oill,  a  nonsuit  was  directed,  on  the  ground  that 
the  evidei^ce  offered  did  not  support  the  declaration.    If  the 
note  warranted  a  verdict  against  the  defendant  in  the  present 
action,  the  nonsuit  must  be  set  aside,  and  judgment  be  rendered 
for  the  plaintiff  upon  the  default  of  the  defendant.    But  we  are 
all  very  clear  that  the  nonsuit  was  properly  ordered;  it  being 
certain  that  a  verdict  could  not  have  passed  for  the  plaintiff 
upon  this  evidence,  if  the  cause  had  gone  on  to  trial.    It  ap- 
pears upon  the  face  of  the  note  itself,  that  the  present  defendant 
-was  not  to  be  considered  as  the  promisor.    He  signed  his  own 
name.  Pro  William  Gill;  and  the  plaintiff's  remedy  is  against 
Oill,  if  Colbam  had  authority  to  make  the  promise  for  him;  and 
if  he  had  not  a  special  action  of  the  case  might  make  Colbum 
answerable.    The  authority  may  be  by  parol,  by  letter,  by  verbal 
directions,  or  may  even  be  implied  from  certain  relations  proved 
to  exist  between  the  actual  maker  of  the  note  and  him  for  whom 
he  undertakes  to  act;  and  it  may  sometimes  be  inferred  from  tho 
subsequent  assent  or  ratification  of  the  party  who  is  charged  fay 
the  writing.    But  in  all  cases,  the  name  of  the  parfy  intended 
to  be  charged  must  appear  upon  the  instrument  itself. 

But  in  the  case  at  bar,  the  evidence  exhibited  by  the  defend- 
4Uit,  although  unnecessary  for  the  purpose  of  discharging  him- 
self, abundantly  shows  that  he  had  authority  to  promise  for  Gill, 
4Uid  that  Gill  is  accountable  for  the  contents  of  this  note.    The 
counsel  for  the  plaintiff  has  ingeniously  endeavored  to  construe 
this  note  into  a  promise  of  Colbum  to  pay  this  money  for  W. 
Gill.    But  the  obvious  and  true  construction  of  the  instrument 
is  a  promise  of  Gill  by  Colbum,  his  agent  or  attorney.     And 
indeed,  if  the  construction  given  by  the  plaintiff's  counsel  were 
correct,  he  could  not  recover  in  the  present  action;  for  he  should 
have  set  forth  that.  Gill  being  indebted  to  Colbum,  the  defend- 
ant, for  forbearance,  or  some  other  legal  consideration,  promised 
to  pay.    There  is,  however,  no  reason  to  suppose  this  the  na- 
ture of  the  transaction;  and  there  seems  to  be  no  difficulty  in  the 
plaintiff's  pursuing  his  proper  remedy  against  Gill.    The  non- 
suit must  remain.     Cost  for  the  defendant. 


See  AfcDomugh  v.  Templeman,  2  Am.  Dec.  610;  and  as  to  the  penonal  lia- 
htHtj  of  the  agents  see  Dtuenbury  v.  ElUt.  2  Am.  Dec.  144.    The  pomt  de- 
cided in  the  principal  case  ia  recognized  and  adopted  in  many  subsequent 
AM.  Dao.  Vol.  VX.— U 


162  Philups  Academy  v.  Davis.  rMass. 

decisioins  in  Minflsachasetts.  The  doctrine  that  the  principal  is  liable  on  a  note 
▼hen  his  name  appears  as  a  part  of  the  signature,  is  reasserted  in  Mordl  ▼• 
Codding,  4  Allen,  403;  Barlow  v.  C<mgregatiofial  Society,  8  Id.  463;  Tucker 
Maimtfaduring  Comptmy  ▼.  Fairbanke,  98  Mass.  105.  As  to  the  liability 
in  an  action  of  tort  for  falsely  representing  one's  self  to  have  aathority  to  sign 
another's  name,  this  case  is  cited  in  Kmgman  ▼.  KeUie,  3  Cosh.  841;  J^  ▼. 
rori^  4Id.  872;  BaUaur.  TaJboi,  16 Mass.  463;  BartkU  r.  Tucker,  104  Id. 
830.  Other  references  to  this  case  wiU  be  found  in  ffaeUnge  ▼•  Loverkigt  2 
Piek.  222;  and  WiOiamey.  ItobbiM,  16  Gray,  7a 


Phillips  Aoadsmy  v.  Davis. 

lU  Ham.  118.) 

BaiBT  TO  Sus  lOK  SuBSCBimoN. — Sahscriptions  having  been  made  by  Taiioaa 
peraons  for  the  erection  of  an  academy,  the  legislature  sabseqnently  incor- 
porated certain  trostees,  and  in  the  act  of  incoxposation  provided  that  all 
moneys  subscribed  should  be  received,  and  held  by  sach  trustees  in  trust 
for  the  academy.  It  was  held  the  corporation  could  not  maintain  oismiip* 
eU  upon  this  agreement  against  one  of  the  subscriben  for  the  mon^  so' 
subscribed  by  him. 

Assumpsit  to  recover  the  amoant  of  defendant's  subsoription 
to  the  erection  of  an  academy  in  the  town  of  Limerick.  The 
original  subscription  paper,  dated  July  1, 1808,  was  produced 
in  evidence,  and  was  as  follows:  ''Impressed  with  a  sense  of 
the  advantages  arising  from  free  schools,  we,  the  subscribers, 
agree  to  pay,  or  cause  to  be  paid,  the  several  sums  affixed  to 
our  names,  in  money  or  materials,  for  erecting  an  academy  in 
limerick,  on  puch  land  as  may  be  given  by  any  subscriber  and 
adjudged  most  convenient  and  central  by  a  majority  of  the  sub- 
scribers.'*  One  hundred  dollars  was  written  opposite  the  de- 
fendant's name.  The  act  of  incorporation  was  passed  November 
17, 1808,  and  provided,  among  other  things,  "that  all  lands, 
moneys,  or  other  property  already  subscribed,  or  which  may 
hereafter  be  given,  assigned,  or  transferred,  to  the  said  trustees, 
for  the  use  of  said  academy,  shall  be  received  and  held  by  them, 
and  their  successors  in  office,  in  trust  for  the  said  academy." 
The  academy  was  erected  on  a  lot  given  by  one  of  the  sub- 
scribers. A  verdict  was  taken  for  the  plaintiff,  sabjeot  to  thtt 
opinion  of  this  court. 

Solmea,  for  the  plaintiff, 
MeOen  and  Emery,  coninu 
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By  Court,  Skwall,  C.  J.*  The  plaintiffs  were  incorporated  by 
an  act  of  the  legislature,  passed  in  Noyember,  1808,  subsequent 
to  the  date  of  the  promise  on  which  the  defendant  is  charged 
in  this  action,  brought  in  the  name  of  the  corporation.  What- 
ever may  be  the  import  or  effect  of  this  promise,  the  plaintiffs 
were  not  the  promisees,  the  parties  recognized  by  the  defendant 
in  his  undertaking;  for  at  the  time  of  the  promise  the  corpora- 
tion had  no  existence.  The  promise  is  not  in  a  negotiable  form; 
and  it  is  not  stated  to  haye  been  in  any  manner  assigned  to  the 
plaintiffs  by  any  party,  nominal  or  actual;  and  as  a  chose  in  ac- 
tion it  is  not  assignable  to  the  end  of  making  it  recoverable  in 
the  name  of  the  assignee,  unless  the  purpose  may  be  considered 
as  effected  in  this  case  by  the  especial  interposition  of  the  legis- 
lature. 

The  act  of  incorporation  contains,  it  is  said,  a  provision  to 
this  effect:  All  moneys  which  had  been  subscribed  for  the  use 
of  an  academy  are  given  to  the  corporation,  to  be  demanded, 
recovered  and  received  by  them.  As  this  subscription  was 
made,  it  may  be  presumed,  with  a  view  to  obtain  this  incoipora- 
tion,  and  to  procure  the  establishment  of  this  academy,  which 
has  since  taken  place  and  been  erected,  according  to  the  laud- 
able intention  of  the  subscribers,  the  corporation,  although  not 
originally  entitled  by  the  terms  of  the  subscription,  may  be  au- 
thorized, in  the  acceptance  by  the  legislature  of  these  donations, 
and  in  a  statute  enacted  for  the  purpose,  to  receive  these  dona- 
tions; and  if  no  person  had  a  right  of  action  before,  this,  orig- 
inating with  the  statute,  may  be  considered  as  vested  in  the 
corporation.  In  these  respects,  it  is  contended,  the  case  at  bar 
differs  from  the  case  of  The  Scots  Chariiable  Society  v.  Shaw,  8 
Mass.  632. 

The  defendant,  however,  objects  not  only  the  want  of  a 
plaintiff  competent  to  exact  the  payment  of  a  voluntary  sub- 
scription, as  a  demand  of  right,  but  he  says  there  is  no  evidence 
in  the  case  to  prove  any  promise  or  contract  which  the  law  will 
enforce.  This  defense  may  be  justly  stigmatized  as  base  and 
dishonorable;  it  may  be  considered  as  unjust,  when  offered  un- 
der circumstances  like  those  now  in  evidence.  Where  the  leg- 
islature have  had  a  regard  to  subscriptions  of  funds,  as  in  the 


*  Jvdg*  80waU  mm  oommlMlQ&ed  «nd  ■worn  In  at  oblef  JntUoe  on  the  flnt  day  of  fhia 
t»m  (Mttoh,  mi) ,  in  plM«  of  Chief  Jostloe  Penoni,  deceued.  The  court  wu  now  com. 
poMd  of  Sefwill,  C.  J.,  and  Thatcher,  Parkar,  Jackaon  and  Dewey,  JJ.,  the  latter  being  ap- 
pointed to  fUl  the  Taoancy  of  Judge  Bewail.  Chief  Justice  Bewail  died  Jane  8, 1814,  when 
Judge  Parker  became  chief  Jqitioe.  Thatcher  being  senior  would  properly  be  entitled  ts 
fiU  the  Teeaney,  bat  it  is  said  declined  on  account  of  feeble  health. 
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case  of  academies  and  other  public  institutions,  and  ooncurring 
in  the  design,  haye  accepted  such  donations  as  inducements  and 
consideEations  for  Talacdile  giants  of  public  lands  in  aid  of  the 
profesBed  pncposes  of  the  subseiifaers,  it  seems  unreasonable  and 
unjust  that«  after  a  gmnt  of  that  kind  has  been  thus  obtained, 
there  should  be  a  power  in  tiie  subscriber  to  retract  with  im-^ 
pumtj,  and  to  aaj  that  his  promise  of  a  donation,  being  volon- 
tarj,  is  no  contract  to  be  enforoed  against  him.  On  the  other 
hand,  it  mnst  be  allowed  that,  if  this  was  the  legal  importof  the 
subscription  whan  it  was  made,  no  subsequent  act  of  the  legi»> 
lature,  without  some  concurrence  of  the  party  to  be  affected  hy 
it,  can  giTe  an  efficiency  to  the  subscription  not  originally  in- 
tttided  or  implied.  There  is,  peribaps,  a  remedy,  so  far  as  a 
public  injury  sustained.  When  the  sovereign  is  imx>o8ed  upon 
and  deoeired  in  a  public  grant,  this  is  voidable;  and  the  fact  of 
deception  being  proved,  the  grant  will  be  declared  void,  if  this 
redress  is  demanded. 

The  fcnmal  objection,  so  far  as  it  goes  to  the  competency  of 
the  plainta£h»  might  be  got  over;  because  the  legislative  pro- 
vision is  not  incompatible  with  any  declared  intention  of  the 
party  charged.    But  tiien  the  want  of  a  promisee  is  a  circunc- 
fitance  of  some  weight  in  determining  the  value  and  import  of 
<the  promise;  and  this  defect,  in  this  view  of  the  case,  the  legis- 
Tlatnre  are  not  to  be  understood  to  have  supplied.    For  a  contract 
.must  be  enforced  according  to  the  intentions  expressed  or  im- 
plied, of  the  parfy  making  it;  and  there  seems  to  be  no  contract 
where  there  is  no  mutuality,  and  no  consideration  executed  or 
V  executory.    The  defendant  is  not  a  trustee  named  in  the  act  of 
.  incorporation,  and  personally  he  has  not  been  a  party  to  the  sub- 
i  sequent  proceedings  of  the  incorporated  society.    He  is,  there- 
fore, no  party  to  the  grant  from  the  legislature;  and  the  right 
•  of  actak)n  as  to  him  rests  altogether  upon  the  writing  he  sub- 
ascribed  before  the  corporation,  now  plaintiffii  against  him,  had 
any  legal  existence. 

This  objection,  to  which  the  defendant  finally  resorts,  is,  we 
think,  insuperable.  The  writing  given  in  evidence  in  this  case 
contains  no  proof  of  a  contract;  there  is  no  mutuality,  no  par* 
ties,  no  valuable  consideration.  It  is  a  promise  to  give  oon- 
inected  with  a  similar  promise  by  others  to  give  to  the  same 
appropriation  and  purpose;  but  these  promises  are  not  mutual 
among  the  subscribers,  so  as  to  make  the  promise  of  one,  or  the 
performance  of  it,  a  consideration  for  the  promise  of  another. 
At  the  most  it  was  a  donation,  to  come  into  operation  at  the  will 
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of  each  subBcriber,  -which  has  not  been  confinned  by  any  act  of 
the  party  charpfod.  There  is  no  evidence  of  any  snoh  act  in  tho 
case  reported;  and  we  cannot  therefore  confirm  this  yerdict^ 
"without  contradicting  a  course  of  decisions  in  cases  where  this 
question  has  occurred. 

The  cases  decided  by  this  court,  where  turnpike  corporationa 
were  the  plaTWitifTB,  in  suits  for  the  moneys  due  upon  subscrip- 
tions for  shares,  are  in  point.  It  is  said  that  those  decisicnis 
were  upon  the  ground  of  another  remedy  provided  by  the  legi&» 
latnre  in  the  acts  of  incorporation.  But  that  was  not  the  sole 
ground,  if  it  is  in  any  respect  a  reason,  for  those  decisions. 
The  want  of  mutuality  of  a  consideration  is  particularly  stated 
in  the  cases  of  The  New  Bedford  Ikmpike  y.  Adams,  8  Mass.  138 
[5  Am.  Dec.  81],  and  The  Essex  Turnpike  y.  CoJUns,  8  Mass.  292.. 
In  all  the  cases  cited  in  the  argument  for  the  pkuntiffia,  the  cor-> 
porations  existed  when  the  subscription  and  engagement  wei» 
entered  into  by  the  defendants.  In  the  only  ease  where  tha 
plaintiffii  prevailed,  there  had  been  a  meeting  authorizing  th& 
proposal  of  a  subscription,  and  certain  terms,  with  peculiar  ad-^ 
vantages  to  the  subscriber  charged  in  that  case.  His  subscrip- 
tion was  upon  that  proposal;  and  the  terms  having  been  com» 
plied  with  he  was  holden  liable  upon  his  express  promise  not 
only  to  take  shares,  but  to  pay  for  them.  In  the  cases  of  Adams 
and  Collins  there  had  been  no  meeting  of  the  corporations  to 
authorize  any  peculiar  proposals  or  engagements,  and  this  defect 
of  mutuality  is  among  the  reasons  assigned  for  the  validity  of 
their  defense;  and  in  the  case  of  OoUins  that  was  the  only  rea* 
aon,  for  in  his  subscription  a  promise  to  pay  is  expressed,  as 
well  as  a  promise  to  take  shares. 

The  general  principle  is  that  voluntaiy  agreements  and 
promises,  however  reasonable  the  expectation  from  them  of 
gifts  and  disbursements,  even  to  pubHo  uses,  when  made  with- 
out consideration,  are  not  to  be  enforced  as  contracts;  but 
where  the  promise  is  made  in  consequence  of  anything  yielded 
to  the  disadvantage  of  the  promisee,  and  so  where  it  is  a  pro-^ 
posal  upon  a  consideration  afterwards  performed  or  gained  t» 
the  promisor,  this  may  import  a  sufficient  consideration.  la 
the  case  at  bar,  the  defendant,  actuated  by  momentaiy  fervor 
and  public  spirit,  or  anticipating  perhaps  some  benefit  to  him-^^ 
self  as  well  as  to  his  neighborhood,  undertakes  to  contribute  a 
sum  of  money  for  the  establishment  and  support  of  an  academy. 
Others  do  the  like.  But  the  defendant  afterwards  repents,  and 
not  confirm  his  stipulated  donation.      Here   is  nothing: 
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gained  to  him  or  lost  to  any  one  else.  No  oonsideration  pro- 
ceeds from  the  publio  or  from  any  person  who  may  become  con- 
structively entitled  to  the  subscription;  for  the  grant  of  the 
legislature  was  not  made  to  the  defendant,  and  he  has  not  been 
a  party  to  the  acceptance  of  it. 

Upon  the  whole,  if  he  insists  upon  retracting  his  subscrip- 
tion, we  are  of  opinion  that  it  is  not  a  contract  to  be  enforced 
in  action  at  law;  and  according  to  the  agreement  under  which 
the  case  is  reserved,  the  verdict  is  to  be  set  aside,  and  a  non- 
suit is  to  be  entered,  and  a  judgment  of  costs  for  the  defendant. 

It  was  suggested  in  the  argument  that  some  other  of  the  sub- 
scriptions which  gave  birth  to  the  Limerick  academy,  are  likely 
to  be  disputed,  in  the  event  of  a  successful  defense  by  the  sub- 
scriber charged  in  this  action.  Supposing  the  same  circum- 
stances throughout  to  be  proved  in  those  cases,  particularly 
that  the  subscribers  to  be  charged  are  not  included  in  the  cor- 
poration, and  are  not  liable  by  reason  of  their  actual  acceptance 
of  the  grant  from  the  legislature,  they  must  be  considered  as 
having  the  same  power,  which  has  been  allowed  to  this  defend- 
ant, of  retracting  their  subscriptions;  and  actions  would  fail 
against  them  upon  the  principles  of  this  decision.  It  may  not 
be  improper  to  observe  further,  however,  upon  this  occasion, 
that  a  subscriber's  actual  acceptance  of  the  legislative  grant 
as  if  named  or  descriptively  included  in  the  incorporation,  he 
has  been  concerned  in  their  subsequent  proceedings,  and  had 
the  advantages  of  a  member  of  the  corporation;  circumstances 
of  that  kind  may  be  considered  as  entitling  the  corporation  to 
the  benefit  of  his  subscription.  To  recover  upon  that  title,  we 
would  suggest  that  an  action  upon  an  implied  promise,  as  for 
money  received  to  the  use  of  the  corporation,  seems  to  be  more 
suitable  than  an  action  upon  a  special  promise,  provable  by  the 
writing  containing  the  subscription.  All  the  circumstances  sup- 
posed, being  in  evidence,  there  would  be  just  ground  to  say 
that  the  defendant  holds  money  to  the  amount  of  his  subscrip- 
tion, which  he  has  made  the  property  of  the  corporation,  and 
which  he  cannot  justly  retain. 

Plaintiffs  nonsuited. 


In  Hopkmav,  CTjpsAtir,  20 Tex.  89,  93,  thiscafloiai 
in  the  principal  case  the  eabocription  was  made  in  favor  of  no  partioolar  per* 
■on,  nor  was  it  delivered  to  any  person.  In  Jmherst  Academy  v.  Couisf  6 
Pick.  427,  the  subject  of  a  person's  liability  for  such  sabsoriptions  is 
thoroughly  examined,  and  the  authority  of  the  principal  case  was  here  ex- 
amined by  Parker,  C.  J.    He  states  that  in  the  principal  case  the  objeotioDS 
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to  the  action  wen  that  the  plainti£b  were  not  pwrtiee  to  the  promiae,  and  that 
there  was  no  mntnality,  and  no  oonrideration,  whioh  objectiona  were  ana* 
tained.  As  to  the  distinction  between  this  and  other  cases  where  snoh  sub- 
scriptions can  be  reoovered,  he  says:  '*  The  case  differs  from  the  one  before  as 
in  several  particolars.  The  action  was  npon  a  subscription  paper  in  conunon 
form,  mads  before  the  existence  of  the  party  who  brought  the  suit  upon  it» 
and  there  was  no  subsequent  act  rsoognising  or  confirming  the  defendant's 
promise." 

See  Aqgell  ft  Ames  on  Oorporations,  seo.  025b  trsating  of  the  ■abject  of  m 
liability  for  sabscriptiQOS. 


Jaokson  v.  Mato. 

[UlCMi.U7.1 

IdkvnJTt  or  Infavt. — A  minor  having  received  money  from  the  plMw^i^f, 
made  a  promise  in  writing,  to  repay  the  amount  to  the  plaintiff's  daugh- 
ter; and  after  coming  of  age,  when  applied  to  by  the  daughter's  husband, 
aaidf  that  it  was  not  then  convenient  for  him  to  pay  it^  but  that  on  his 
arrival  at  the  plaintiff's  place  of  residence,  whither  he  was  then  bound, 
he  should  pay  the  money  due  him.  It  was  held  that  no  action  could  be 
maintained  by  the  plaintiff  on  the  express  promise,  but  that  on  this  evi- 
dence a  general  indebUatus  (utumpsU  for  money  received  to  the  plaintiff's 
use,  might  be  maintained,  as  the  evidence  was  sufficient  to  revive  the 
debt  and  establish  a  consideration  on  which  the  law  wiU  imply  a  promise. 

Absumpsit.   The  case  appears  from  the  opinion.    A  yerdict 
taken  for  the  plaintiff  by  consent 


Ibdd,  for  the  plaintiff. 

HopkinSy  contra. 

By  Court,  Skwall,  O.J.  The  defendants  are  charged  as  the 
executors  of  the  last  will  of  James  Weeks,  deceased,  upon  a 
promise  by  him  in  his  life-time,  by  his  note  in  writing,  .March 
15,  1808.  The  promise  alleged  in  the  plaintiff's  declaration, 
and  proved  bj  the  note,  is  to  this  effect:  That,  in  consideration 
of  two  thousand  one  hundred  and  ninety-five  dollars  paid  by  the 
plaintiff  to  James  Weeks,  he  undertook  and  promised  to  account 
with,  and  pay  over  to,  Margaret  Jackson,  the  plaintiff's  daugh- 
ter, said  sum  of  money  on  his  arrival  at  Portland.  The  plaint- 
iff avers  that  James  W.,  after  the  receipt  of  the  money  did 
arrive  at  Portland,  but  that  he  never  in  his  life-time  paid  over 
the  sum  so  intrusted  to  him  to  the  said  Margaret,  the  daughter, 
or  accounted  for  it  to  the  plaintiff;  and  that  the  executors  had 
also  neglected  to  pay  over  or  account  for  the  same.  At  the  trial 
of  this  action  upon  the  general  issue,  the  defendants  proved 
that   their  testator,  at  the  date  of  the  promise,  alleged  and 
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proved,  alibongh  master  of  a  veasel  in  the  West  India  trade^ 
was  in  his  age  somewhat  short  of  twentj-one  years.  To  this  de- 
fense the  plaintiff  replies:  First.  A  clause  in  the  will  of  James 
W. ,  expressing  a  bequest  of  his  estate  to  his  sisters  and  brothers^ 
after  his  just  debts  shall  be  paid  therefrom. 

The  court  has  determined  heretofore,  Smith  ▼.  Jfayo  [anle^  28], 
in  a  case  arising  under  this  same  will,  that  this  clause  or  be- 
quest, if  it  may  have  that  name,  as  it  respect^  the  debts,  is  no 
answer  to  a  defense  of  infancy;  and  that  the  disability  of  an 
infant  to  contract,  unless  in  certain  cases  specially  provided  for 
with  a  view  to  his  preservation  and  benefit,  is  such  as  renders 
his  promise  not  only  voidable,  but  void. 

The  plaintiff  in  this  case  insists,  secondly,  upon  certain  testi- 
mony adduced  at  the  trial,  the  amount  of  which  is,  that  James 
W.,  after  he  became  of  full  age,  having  been  called  upon  by 
the  witness,  then  the  husband  of  the  plaintiff's  daughter  Mar- 
garet, and  questioned  of  the  money  received  of  her  father,  and 
whether  it  was  convenient  to  pay  it  over,  J.  W.  answered  that 
it  was  not  convenient  to  pay  it  at  that  time,  but  that  he  was 
then  preparing  for  a  voyage  to  Jamaica,  with  a  cargo  which  he 
should  there  sell  for  cash;  and  expressed  his  intention  to  pro- 
ceed from  thence  to  Honduras,  and  on  his  arrival  there,  to  pay 
the  plaintiff  the  money  due  him  on  account  of  the  sum  received 
for  his  daughter.  Other  circumstances  are  proved  by  his  testi- 
mony, which  establish  very  satisfactorily,  if  the  witness  is  cred- 
ible, an  acknowledgment,  on  the  part  of  J.  W.  after  he  came  of 
age,  that  he  had  received  of  the  plaintiff  the  sum  of  money  ex- 
pressed in  the  note  to  him,  and  in  trust  for  his  daughter.  Bui 
there  is  no  evidence  of  any  express  promise  to  the  plaintiff  him* 
self,  or  of  the  renewal  to  him  of  the  promise  expressed  in  the 
note.  The  most  that  can  be  made  of  the  testimony  is  evidence 
of  money  in  the  hands  of  the  deceased,  intrusted  with  him» 
which  he  had  not  in  his  life-time  paid  over  or  accounted  for. 

We  have  been,  when  this  cause  was  argued,  very  explicit  in 
expressing  our  sentiments  of  the  defense  resorted  to  in  this 
case.  The  insolvency  of  James  W.'s  estate  is  no  apology;  and» 
however  inexorable  his  other  creditors  may  be,  we  cannot  con- 
ceive that  the  executors  are  under  any  necessity  of  continuing 
the  embezzlement  of  this  money,  or  defending  this  breach  of 
txust,  so  reproachful  to  the  memory  of  their  testator,  for  the 
benefit  of  his  other  creditors.  The  defense  being  insisted  on^ 
however,  we  must  decide  according  to  the  strict  principles 
which  apply  in  the  case;  and  these  are,  we  reluctantly  aay^ 
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against  the  plaintiff's  action,  in  the  particular  focm  in  which  it 
is  conceived. 

A  general  inddnkUus  assumpsit  for  money  receiyed  for  the  use 
of  the  plaintiff  might  be  maintained  bj  the  evidence  adduced  at 
the  trial;  but  not  this  action  on  the  original  promise.  There  is 
no  evidence  of  an  express  promise  to  the  plaintiff,  made  by  J. 
W.  after  he  came  of  age;  but  there  is  enough  proved  to  revive 
the  debt,  to  establish  the  consideration  upon  vrhich  the  law  will 
imply  a  promise  to  the  party  injured:  1  Bol.  Ab.  18,  b.  1,  2;  1 
Ld.  Baym.  389;  1  Burr.  323.  The  defendants  refuse  to  con- 
sent to  any  amendment  of  the  declaration;  and  this  being  a 
trial  on  a  review,  it  is  out  of  the  power  of  the  court  to  afford 
any  aid  by  ordering  an  amendment.  If  the  plaintiff  has  any 
redress  against  this  scandalous  fraud,  it  must  be  by  another 
action  commenced  in  a  better  form;  and  which  it  is  possible, 
though  on  this  point  we  give  no  opinion,  may  be  maintained, 
notwithstanding  any  restrictions  on  his  legal  remedy,  either  by 
the  statute  of  limitations,  or  the  statutes  respecting  insolvent 
estates.  The  witness  relied  on  for  the  plaintiff  is,  we  thinks 
f^mpetent,  the  objections  suggested  going  only  to  his  credit.* 

Upon  the  whole,  the  evidence  reported  in  the  case  will  not 
rapport  the  plaintiffs*  declaration.  The  verdict  for  him  is» 
tbaralore,  to  be  set  aside,  and  a  new  trial  granted. 


UOMER  V.  WaLUS. 

[UllAM.801.] 

OoHPABisoir  ov  HAnywKrmrOi — ^A  ocnnpttriaoii  of  a  dispated  agnatim  <yf  a 

party  to  a  written  oontraot  with  other  wxitiiig^  proved  or  adinitted  to  be- 

gmaiatB  it  admi—Tilfl  m  evidence. 
Ma^voal  Altx&axion  ov  Notb. — ^The  procoriog  of  a  person  not  present  at 

the  T"*^"g  of  a  promisBoiy  note,  to  put  his  name  theseto  as  a  witness^ 

is  a  m^^feAW'J  alteration  of  sach  note. 

Asauicpsrr  by  the  payee  against  the  maker  of  a  promissory 
note.  Defendant  denied  the  signature,  and  several  vritnesses 
were  called  by  both  sides  as  to  its  genuineness.  Plaintiff  pro- 
duced an  instrument  proved  to  have  been  signed  by  defendant, 
and  that  signature  resembled  the  one  to  the  note  in  this  suit. 
This  evidence  was  admitted  over  defendant's  objection.  It  ap- 
peared that  one  Hall,  whose  name  was  affixed  to  the  note  as  a 
witness,  did  not  witness  the  execution  of  the  note,  but  signed 
hia  name  aa  a  witness,  at  plaintiff's  request,  long  after  its  date.. 
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The  verdict  being  for  the  plaintiff^  the  defendant  moved  for  a 
new  trial. 

MiUSf  in  support  of  the  motion,  uiged  that  the  evidence  of 
the  handwriting  of  the  defendant  was  not  admissible  until  the 
handwriting  of  the  witness  had  been  proved:  Barnes  v.  Trom^ 
powsky,  7  T.  B.  265;  Wallia  v.  Delancey,  Id.  266,  in  noHs; 
Swine  v.  BeU,  5  T.  R.  371;  Coghlan  v.  Williamson,  Doug.  93; 
Adam  v.  Kers,  1  Bos.  &  P.  360;  Prince  v.  Blacbbum,  2  East, 
250.  The  procuring  the  signature  of  a  witness,  as  appears  in 
this  case,  makes  the  note  void:  PigaCs  case,  11  Co.  27;  Master  v. 
UiUer,  4  T.  B.  230;  KniU  v.  WiUiams,  10  East,  431;  GardwOL 
V.  MaHvn,  9  Id.  190. 

Dickinson,  for  the  plaintiff,  insisted  that  there  had  been  no 
such  material  alteration  of  the  instrument  as  would  render  it 
void:  Hunt  v.  Adams,  6  Mass.  519. 

By  Court,  Pabxbr,  C.  J. :  Several  objections  were  made  at 
the  trial  which,  having  been  overruled  by  the  judge,  are  now 
made  the  ground  for  a  motion  for  a  new  trial.  It  was  first 
objected  that,  as  there  was  the  name  of  a  subscribing  vritness  to 
the  note,  he  ought  to  have  been  produced,  as  the  signature  was 
denied;  and  that  no  other  evidence  was  competent  in  default  of 
this.  But  it  appearing  from  the  report  that  this  person  was 
absent  and  out  of  the  commonwealth,  we  think  it  was  right  to 
suffer  the  cause  to  be  tried  upon  other  evidence.  It  was  next 
objected  that  the  handwriting  of  the  subscribing  vritness  ought 
to  have  been  proved  before  the  plaintiff  should  have  been  per- 
mitted to  resort  to  other  evidence.  But  as  the  instrument  in 
question  is  good  vrithout  a  subscribing  witness,  we  do  not  think 
this  strictness  necessary,  however  it  might  be  in  relation  to  deeds 
or  instruments  under  seal,  where  something  more  is  necessary 
to  be  proved  than  the  mere  signature  of  the  party. 

In  the  third  place,  it  was  insisted  that  comparison  of  hand- 
writing is  in  no  case  legal  evidence,  and  that  it  being  admitted 
in  the  trial  of  this  cause,  a  new  trial  ought  to  be  had.  What- 
ever doubts  there  may  now  be  in  England  as  to  this  species  of 
evidence,  for  in  former  times  it  was  holden  admissible,  and  has 
never  yet,  to  our  knowledge,  been  absolutely  settled  otherwise, 
we  have  no  doubt  that  it  has  become,  by  long  and  invariable 
usage  in  this  state,  competent  evidence  here.  It  has  been  once 
or  twice  questioned  at  nisiprius,  in  consequence  of  an  observa- 
tion in  Peake,  but  has  never  been  made  a  serious  question  of. 
Indeed,  we  have  no  doubt  that  a  comparison  by  the  jury  of  the 
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contested  signatuie  with  other  wriiings  proTed  to  be  genuine  is, 
by  the  common  law  of  this  commonwealth,  proper  eyidence.  It 
may  frequently  be  unsatisfactory,  but  sometimes  it  may  be  de- 
cisiye.  At  any  rate,  like  all  other  evidence,  it  is  to  be  weighed 
with  discretion  by  the  juiy. 

Upon  the  remaining  objection,  however,  we  think  a  new  trial 
ought  to  be  granted,  although  at  first  we  doubted.  If  the  tes- 
timony of  the  person  whose  name  appears  on  the  note  as  a  sub- 
scribing witness  is  true,  he  never  saw  the  note  signed  by  the 
promisor,  nor  subscribed  it  himself  as  a  witness  until  many 
days  posterior  to  the  date;  and  his  name  was  there  by  procure* 
ment  of  the  promisee,  to  give  a  validity,  as  he  supposed,  to  the 
note,  which  it  had  not  at  the  time  it  was  signed  by  the  promisor. 
We  were  inclined  to  think  that  this  act,  although  unwar- 
rantable, was  not  a  material  alteration  of  the  note,  or,  indeed, 
any  alteration  at  all,  because  a  promissory  note  need  not  have  a 
subscribing  witness.  But  upon  further  consideration,  we  think 
it  a  material  alteration.  Upon  the  question  before  the  jury  as 
to  the  signature  of  the  promisor,  the  name  of  a  subscribing 
witness  present  at  the  time  probably  had  considerable  influence. 
Further,  as  a  distinction  is  made,  in  our  statute  of  limitations, 
between  notes  with  and  those  without  a  subscribing  witness: 
Stat.  1876,  sec.  6,  c.  26,  it  cannot  be  considered  an  immaterial 
alteration  to  cause  the  name  of  a  person  to  be  placed  on  the  note 
as  a  witness,  when  he  was  in  no  respect  a  witness  to  any  part  of 
the  transaction.  The  verdict  is  to  be  set  aside  and  a  new  trial 
is  granted. 

This  csM  it  particularly  died  in  the  Manachnaetta  oonrta,  aa  to  the  effect 
a£  aa  alteration  in  a  negotiable  inatnunent;  for  proonring  a  peraon  to  aign  a 
note  aa  an  atteating  witneaa  who  did  not  atteat  it  at  the  time,  ia  a  material 
alteration  -which  avoida  the  note,  aa  it  tenda  to  give  a  character  to  it  which 
the  maker  had  not  given,  and  to  hia  detriment.  Thia  ia  the  reaaon  given  for 
the  dedaion  in  WiUard  ▼.  Clarke,  7  Met.  437;  and  to  the  aame  effect  it  ia 
rec<^;nized  in  Smith  v.  Dunham,  8  Pick.  249;  Adamav.  Fryt,  3  Met.  105, 107; 
Wheeloek  v.  Fneman,  13  Pick.  169;  Ford  v.  Ford,  17  Pick.  421;  Common^ 
weaUh  v.  EmigratU  Bank,  98  MaaB.  16. 

CoMFABisov  ov  HANDWRiriKO.^The  doctrine  ia  weU  eatablished  in  Maa- 
aachnaetta  that  a  peraon'a  handwriting  may  be  proved  by  a  compariaon  with  hia 
handwriting  in  other  inatromenta  admitted  to  be  genoine.  On  thia  point  the 
caae  ia  cited  in  Moody  ▼.  Rowell,  17  Pick.  495;  Hkhardwnr.  Newoomb,  21  Id. 
817.  The  doctrine  ia  well  atated  by  Bigelow,  J.,  in  Bacon  v.  WUUamt,  13 
Gray,  572.  "The role,"  he  aaya,  "aa  now  aettled  in  thia  commonwealth, 
concerning  the  competency  of  evidence,  resulting  from  a  compariaon  of  a  aig- 
luttnre  in  diapate,  with  other  aignatnrea  of  the  aame  party,  reqoirea  that  the 
handwriting  need  aa  a  atandard  of  comparison  ahould  be  first  established  b| 
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direct  proof  of  the  ngnfttnre^  or  other  eqmvvle&t  evuLenoe:  OcmmonweaUh  y. 
JScutman,  1  Ouah.  217;  Martin  v.  Maguire,  7  Onj$  178.*'  Aooordmgly»  where 
the  only  knowledge  a  witnesa  had  of  one*8  handwriting  was  a  letter  received 
in  answer  to  one  addressed  to  him  throngh  the  mail,  it  was  held  the  hand- 
writing  as  a  basis  of  oomparison  was  not  sufficiently  proved:  McKeone  v. 
Barnes,  108  Mass.  344. 

The  snbjeot  is  folly  and  ably  examined  in  1  Greenleaf  on  Eridenoe,  sea 
676  et  seq.  The  aathor  says:  **  In  considering  the  proof  of  private  writings, 
Wb  are  naturally  led  to  consider  the  subject  of  the  eomparUon  qfhands,  upon 
which  great  divenitiea  of  opinion  have  been  entertained.  This  expression 
seems  formerly  to  have  been  applied  to  every  case  where  the  genuineness  of 
one  writing  was  proposed  to  be  tested  before  the  jury,  by  comparing  it  with 
another,  even  though  the  latter  were  an  acknowledged  autograph;  and  it  waa 
held  inadmissible,  because  the  juiy  were  supposed  to  be  too  Uliterate  to  judge 
of  this  sort  of  evidence;  a  reason  long  since  exi^oded.  All  evidence  of  hand- 
writing, except  where  the  witness  saw  the  document  written,  is,  in  ita  natoie, 
comparison.  It  is  the  belief  which  a  witness  entertains,  upon  comparing  the 
writing  in  question  with  its  exemplar  in  his  mind,  derived  from  some  previous 
knowledge.  The  admissibility  of  some  evidence  of  this  kind  is  now  too  well 
estabhshed  to  be  shaken.  It  is  agreed  that,  if  the  witness  has  the  proper 
knowledge  of  the  party's  handwriting,  he  may  declare  his  beiirf  in  ro^^iid  to 
the  genuinenees  of  the  writing  in  question.  He  may  also  be  interxogated  as 
to  the  ciroumstances  on  which  he  founds  his  belief.  The  point  on  which 
learned  judges  have  differed  in  opinion  is,  upon  the  source  ^m  which  thia 
knowledge  is  derived,  rather  than  as  to  the  degree  or  extent  of  itL** 

The  rule  of  the  common  law,  as  stated  by  the  learned  writer,  that  testi- 
mony, to  prove  the  genuineness  of  a  disputed  instrument  by  means  of  oom- 
parison of  hand-writings,  was  inadmissible,  has  one  well-settled  exception: — 
If  the  instrument  to  be  used  as  a  standard  is  properly  in  evidence  in  the  causa 
for  other  purposes,  then  the  signature  or  paper  in  question  may  be  compared 
with  it  by  the  jury:  Doe  v.  i^etofcm,  6  Ad.  ft  K  514.  Those  states  of  this 
country  that  have  followed  the  common  law  rule,  have  uniformly  recognised 
this  exception:  VanWyck  v.  Mcintosh,  14  N.  Y.  442,  a  leading  case  on  this 
subject  in  New  York;  Dubois  v.  Baker,  30  N.  Y.  355;  Bank  qfthe  Common* 
wealth  v.  Mudgett,  44  Id.  524;  Randolph  v.  LoughUn,  48  Id.  459;  Ooodyear  v. 
Vosburgh,  63JBarb.  156;  Jumpertz  v.  People^  21  111.  375;  Kemm  v.  HiO,  37 
Id.  209;  Brobston  v.  CahiU,  64  Id.  358^  where  the  exception  is  stated;  Smiih 
V.  WaUon,  8  Gill,  86;  WilUams  v.  Drexel,  14  Md.  566;  Tome  v.  Parkeretmrg 
Branch  R.  R,,  39  Id.  90-93;  Whitney  v.  BrunneU,  8  La.  An.  429;  StaU  v. 
Fritz,  23  Id.  55;  Clark  v.  Rhodes,  2  Heisk.  206;  Hanley  v.  Gandy,  28  Tex. 
211.  In  the  supreme  court  of  the  United  States  this  exoeption  has  been  spe- 
cifically laid  down:  Mows  v.  United  States,  91  U.  S.  270. 

There  are,  however,  many  states  that  have  departed  from  the  oommon  law 
rule,  in  allowing  other  writings  not  relevant  to  the  cause,  to  be  used,  under 
certain  ciroumstances,  as  standards  of  comparison.  The  practice  of  admitting 
such  writings  in  Massachusetts,  as  settled  by  the  principal  case  and  the  sub- 
sequent adjudications  above  cited,  has  been  adopted  in  Pennsylvania:  ^onJb 
</  Lancaster  v.  Whitehall,  10  S.  &;  R.  110;  Baker  v.  Haines,  6  Whart.  284; 
Trofris  V.  Brown,  43  Penn.  St.  9;  Haycock  v.  Oreup,  57  Id.  438;  Clayton  v. 
Siebert,  3  Brews.  176;  in  New  Hampshire:  StaU  v.  Hastings,  53  N.  H.  452; 
Myers  v.  Toscan,  3  Id.  48;  Vermont:  Adams  v.  Field,  21  Vt.  256;  State  v. 
Ward,  39  Vt  225;  in  Ohio:  Bragg  v.  Coltoell,  19  Ohio  St  413;  Pavey  v. 
Pavey,  30  Id.  600;  in  Coimecticut:  Lyon  v.  Lyman,  9  Conn.  61.  The  cases 
that  have  allowed  the  introduction  of  such  extraneous  instrumenta  as  a  meana 
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of  comparison  imif onnly  hold  that  these  standards  must  be  shown  to  be  au- 
thentic to  the  satisfaction  of  the  judge.  In  most  of  these  states  it  is  compe- 
tent to  prove  the  standard  genuine,  but  in  Indiana  it  is  laid  down  that,  where 
•  comparison  is  sought  to  be  made  by  experts^  the  standard  must  be  admitted 
to  be  genuine:  Chamee  v.  IndtanapoUst  etc,  OratJel  Road  Co,,  32  Ind.  474; 
Burdick  v.  HuiU,  43  Id.  387.  The  reason  of  such  rale  is  to  ayoid  a  multi- 
plicity of  collateral  issues. 

The  states  which  do  not  reoogniae  the  common  law  rule  differ  also  in  the 
manner  in  which  the  cosnparison  is  to  be  made;  whether  by  the  jury  alone,  or 
whether  expert  testimony  is  admiadble  to  establish  the  reaembhince  between 
the  disputed  writing  and  the  writing  proved  or  admitted  to  be  genuine.  In- 
diana receives  the  testimony  of  experts.  "  While  it  is  true  that  a  witness 
who  is  not  an  expert  must  speUL  &om  his  knowledge  of  having  seen  the  party 
write,  or  from  authentic  papers  derived  in  the  coarse  of  business,  it  is  equally 
true  that  an  expert  may  give  his  opinion  from  mere  comparison:"  Clianee  v. 
MSamapolM  etc,  Ch.,  mtpru.  So  also  in  Ohio,  Bragg  v.  ColtoeU,  supra;  and 
in  State  v.  Haettngs,  63  N.  H.  460,  the  court  say:  *' When  any  writing  is 
pioved  to  be  genuine  to  the  satisfaction  of  the  presiding  judge,  it  shall  be 
admitted;  and  comparisons  may  be  made  between  that  and  the  writing  in  dis- 
pute, by  witnesses,  who  may  give  their  opinions,  founded  on  such  comparisons; 
and  then  the  writii]^  themselves,  and  the  testimony  of  the  witnesses  respect- 
ing the  same^  are  to  be  submitted  to  the  jury.'*  But  in  Pennsylvania,  it  has 
been  decided  that  ''evidence  touching  the  genuineness  of  a  paper  in  suit  may 
be  corroborated  by  a  comparison,  to  be  made  by  the  jury,  between  that  paper 
and  other  well-authenticated  writings  of  the  same  party.  But  mere  experts 
mre  not  adTniawiblfl  to  make  the  comparison,  and  to  testify  to  their  condosianB 
from  it.  Witnesses  having  knowledge  of  the  party's  handwriting  are  com« 
petcjit  to  testify  as  to  the  paper  in  suit;  but  they,  no  more  than  experts,  are 
to  make  comparison  of  hands,  for  that  were  to  withdraw  from  the  jury  a  duty 
which  belongii  appropriately  to  them:"  Travia  v.  Brown,  43  Penn.  St.  17. 
Theae  oonclusions  are  reached  alter  a  thorough  and  able  examination  of  all 
the  earlier  deoin<Hui  in  that  state.  They  are,  however,  not  in  conformity 
with  the  doctrine  held  in  a  majority  of  the  states  receiving  as  standards  other 
instruments  than  those  already  in  evidence  in  the  cause,  nor  with  the  common 
law  procedure  act  passed  in  England  in  1854^  17  and  18  Victoria^  ch.  125, 
whidi  provides  that  "oomparisQoi  of  a  disputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  judge  to  be  genuine,  shall  be  permitted  to  be 
nade  by  witneases;  and  such  writings  and  the  evidence  of  witnesses  respect- 
ing the  same  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  of  the  writing  in  dispute."  This  act,  it  will  be 
seen,  overrules  the  oommon  law  principles  as  to  the  comparison  of  hands.  A 
similar  enactment  has  been  introduced  into  the  code  of  civil  procedure  of 
California^  sea  1944^ 

The  question  whether  a  party  will  be  permitted  to  write  his  signature  in 
the  presence  of  the  joiy,  to  be  adopted  by  them  aa  a  standard  of  comparison, 
aroae  in  King  v.  Donahue,  110  Mass.  156,  and  the  court  there  held  that  such 
flignature  was  *»»^"n— *^^^  to  be  compared  with  a  aignatoxe  the  genuinenen 
el  which  the  party  denied.  The  reason  being  "that  the  jury  ahonld  not  be 
Inmbled  with  the  additional  issue  or  question,  whether  the  ligiiatnra  so  offBce4 
la  written  ia  a  eongfaramed  and  foroed  manner  or  noi." 
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in  deciding  the  cause,  one  party  or  the  other  would  be  deprived 
of  that  protection  which  is  guaranteed  by  oar  constitation  to 
every  citizen,  ''  in  the  enjoyment  of  hia  life,  liberty  and  prop- 
erty according  to  standing  laws."  We  cannot,  therefore,  pre- 
sume that  the  legislature  expected  or  intended  that  any  court, 
in  which  this  action  might  be  pending,  should,  contrary  to  their 
duty  and  oaths  of  office,  decide  in  any  manner  not  warranted 
by  standing  law.  Neither  can  it  be  presumed  that  the  legisla- 
ture intended,  on  this  occasion,  to  prescribe  to  the  courts  of 
justice  the  judgment  which  the  laws  of  the  land  would  require 
them  to  render  on  the  facts  disclosed  in  this  case.  This  might 
as  well  be  done  with  respect  to  any  suit  already  pending  as  to  a 
suit  to  be  commenced,  and  in  either  case  would  be  an  exercise 
of  judicial  power  by  the  legislative  department  of  government, 
in  violation  of  the  express  provisions  of  the  constitution. 

The  resolve  was  certainly  not  intended  to  operate  in  either  of 
these  modes.  It  resembles  mudi  more  an  act  for  repealing  or 
suspending  the  standing  laws,  which  provide  for  the  limitm^n 
of  such  actions.  It  is  not  uncommon,  although  it  seems  to  be 
unnecessary,  when  a  law  is  made,  contrary  to  those  previously 
existing,  to  add,  that  the  new  regulation  shall  be  complied  with 
*'  anything  in  any  former  act  or  law  to  the  contrary  notwitle 
standing."  From  the  whole  tenor  of  the  resolve,  as  well  as 
from  the  expressions  quoted,  it  seems  apparent  that  the  l^gisl^ 
ture  considered  the  laws  in  question  repealed  or  suspended  by 
that  resolve;  so  that  the  courts  might  justly  proceed  to  render 
such  judgment  as  they  would  have  done  if  those  laws  had  never 
been  enacted* 

The  question,  then  occurs,  whether  the  statute  of  1791,  o. 
28,  on  which  the  defendant  relies  for  his  defense,  is  repealed  or 
suspended  by  this  resolve.  The  words  used  by  the  legislature 
are  certainly  very  comprehensive,  but,  taking  the  whole  resolve 
together,  its  operation  is  limited  expressly  to  the  actions,  suits 
and  claims  which  Holden  may  have  against  the  estate  of  H.  Ban- 
ger; and  it  would  be  doing  violence  to  the  language  and  to  the 
manifest  intent  of  the  legislature  to  extend  the  operation  of  the 
resolve  to  any  other  case.  The  statute,  then,  was  not  repealed 
or  suspended.  The  said  term  of  four  years  was  still  going  on 
with  respect  to  every  executor  and  administrator  in  the  common- 
wealth, who  was  not  already  discharged  from  his  liability  by 
force  of  that  statute;  and  every  executor  and  administrator, 
vrith  respect  to  whom  this  period  had  already  dapaed,  was  enti- 
tied  to  plead  the  limitation  to  any  action  which  should  be 
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brought  ji^aiBst  him>  as  effectually  after  the  passing  of  that 
Tesolye  as  he  could  have  done  before  it  was  passed. 

It  therefore  appears,  that  by  the  laws  in  force  at  the  time 
when  this  action  was  brought,  no  executor  or  administrator  was 
beld  to  answer  to  any  suit  commenced  against  him  under  the 
circumstances  under  which  this  action  was  commenced.  The 
question  returns,  if  there  be  any  question,  whether  this  court 
has  power,  by  virtue  of  the  said  resolye,  to  hold  the  defendant 
liable  to  this  suit,  notwithstanding  the  laws  to  the  contrary, 
which  then  existed  in  full  force.  This  question  has  been  al- 
ready answered,  unless  it  be  contended  that  the  general  court 
may  repeal  or  suspend  the  law  with  respect  to  any  one  citizen, 
or  any  one  particular  suit,  leaving  it  in  full  force  as  to  all  others. 

By  the  twentieth  article  of  the  declaration  of  rights  in  the 
constitution  of  this  commonwealth,  it  is  declared  that  the  power 
of  suspending  the  laws,  or  the  execution  of  the  laws,  ought 
never  to  be  exercised  but  by  the  legislature,  or  by  authority  de- 
rived from  it,  to  be  exercised  in  such  particular  cases  only  as 
the  legislature  shall  expressly  provide  for.  Many  of  the  arti- 
cles in  that  declaration  of  rights  were  adopted  from  the  Magna 
Charta  of  England,  and  from  the  bill  of  rights  passed  in  the 
reign  of  William  and  Mary.  The  bill  of  rights  contains  an 
enumeration  of  the  oppressive  acts  of  James  11.,  tending  to  sub- 
vert and  extirpate  the  protestant  religion,  and  the  laws  and  lib- 
erties of  the  kingdom;  and  the  first  of  them  is  the  assuming 
snd  exercising  a  power  of  dispensing  with  and  suspending  the 
laws,  and  the  execution  of  the  laws  without  consent  of  parlia- 
ment. The  first  article  in  the  claim  or  declaration  of  rights 
contained  in  the  statute  is,  that  the  exercise  of  such  power,  by 
regal  authority  vrithoub  consent  of  parliament,  is  illegal.  In 
the  tenth  section  of  the  same  statute  it  is  farther  declared  and 
enacted,  that  ''  No  dispensation  by  non  obsiarUe  of  or  to  any 
statute,  or  any  part  thereof,  should  be  allowed;  but  the  same 
should  be  held  void  and  of  no  effect,  except  a  dispensation  be 
allowed  of  in  such  statute."  There  is  an  implied  reservation  of 
imtbority  in  the  parliament  to  exercise  the  power  here  men- 
tioned; because,  according  to  the  theoiy  of  the  English  consti- 
tution, "  that  absolute  despotic  power,  which  must  in  all  gov- 
ernments reside  somewhere,"  is  intrusted  to  the  parliament:  1 
BL  Com.  160. 

The  principles  of  our  government  are  widely  different  in  this 
particular.  Here  the  sovereign  and  absolute  power  resides  in 
the  people;  and  the  legislature  can  only  exercise  what  is  dele- 
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gated  to  them  aooordiag  to  the  constitution.  It  is  obvious  that 
the  exercise  of  the  power  in  question  would  be  equally  oppres- 
siye  to  the  subject,  and  subyersive  of  his  right  to  protection^ 
'*  according  to  standing  laws,"  whether  exercised  by  one  man 
or  by  a  number  of  men.  It  cannot  be  supposed  that  the  people 
when  adopting  this  general  principle  from  the  English  bill  of 
tights  and  inserting  it  in  our  constitution,  intended  to  bestow 
by  implication  on  the  general  court  one  of  the  most  odious  and 
oppressive  prerogatives  of  the  ancient  kings  of  England.  It  is 
manifestly  contraiy  to  the  first  principles  of  civil  liberty  and 
natural  justice,  and  to  the  spirit  of  our  constitution  and  laws, 
that  any  one  citizen  should  enjoy  privileges  and  advantages 
which  are  denied  to  all  others  under  like  circumstances;  or  that 
any  one  should  be  subject  to  losses,  damages,  suits,  or  actions 
from  which  all  others  under  like  circumstances  are  exempted. 

There  is  no  doubt  that  the  legislature  may  suspend  a  law,  or 
the  execution  or  operation  of  a  law,  whenever  they  shall  think 
it  expedient.  But  in  such  case  the  law  thus  suspended  will  have 
no  effect  or  operation  whatever  during  the  time  for  which  it  is 
so  suspended.  This  was  done  with  respect  to  the  statute  of 
1786,  c.  52,  for  the  limitation  of  personal  actions.  That  act  was 
to  have  taken  effect,  as  to  certain  actions,  on  the  first  of  June, 
1791;  but  by  several  successive  statutes  its  operation  was  sus- 
pended until  the  first  of  December,  1793.  So  the  privilege  and 
benefit  of  the  writ  of  habeas  corpus  may  be  suspended  by  the 
legislature,  under  the  circumstances  mentioned  in  the  constitu- 
tion. But  it  was  never  supposed  that  ib  could  be  suspended  as 
to  certain  individuals  by  name,  and  left  to  be  enjoyed  by  all  the 
other  citizens. 

It  would  not  be  an  exercise  of  greater  power  to  enact  that 
Mr.  James,  the  defendant  in  this  suit,  should  not  be  held  to  an- 
swer to  any  suit  commenced  against  him  as  administrator,  after 
the  expiration  of  two  years  from  the  time  of  his  accepting  that 
trust,  than  it  would  be  to  enact  that  he  should  be  held  to  an- 
swer to  any  such  suit  commenced  at  any  time  within  six  years. 
It  could  not  in  either  case  be  properly  considered  a  suspending 
of  the  law,  which  limits  such  actions  to  four  years;  but  it  would 
be  enacting  a  new  and  different  rule  for  the  government  of  one 
particular  case.  In  other  words,  it  would  be  to  ordain  that  the 
law  which  regulates  all  other  suits  against  administrators,  may 
be  wholly  disregarded  by  the  parties  in  this  suit,  and  shall  have 
DO  effect  in  the  decision  of  the  controversy  between  them. 

Upon  the  whole,  the  court  is  of  opinion  that  the  statute  of 
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1791,  c.  28,  was  not  repealed  nor  suspended  by  the  resolve  be- 
fore mentioned;  and  that  the  plaintifiTs  right  of  action  being 
barred  by  that  statute,  and  the  defendant  thereby  discharged, 
we  cannot  prevent  the  defendant  from  availing  himself  of  this 
ground  of  defense  to  the  present  suit;  and  when  a  legal  defense 
is  thos  presented  to  us,  we  are  not  at  liberty  to  disregard  it,  and 
to  give  a  judgment  against  the  defendant. 
Plaintiff  nonsuited. 


MoiES  V.  Bird. 

[UMam.  438.] 

bmoBsniEMT  bt  Okb  hot  a  Patxb.— A  party  agraed  lor  the  sale  of  lind, 
and  engaged  to  give  in  part  ooxudderation  his  promiMoiy  note^  with  a 
sufficient  indoner  or  aorety.  At  the  time  of  the  conyeyanoe,  he  gave  his 
own  promiaaory  note,  and  aabeeqnently  a  party  put  hia  name  on  the 
back  of  the  note,  as  he  aaid,  to  satisfy  the  holder,  bnt  discbdming  any 
liability.    The  latter  waa  held  liable  as  an  original  promisor. 

Casx  on  a  promissory  note  against  Abraham  Bird,  whose  name 
waa  on  the  back  thereof  in  blank.  It  appeared  that  plaintiff  had 
sold  to  Benjamin  Bird  a  tract  of  land,  the  latter  engaging  to 
pay  part  of  the  purchase-money  in  cash,  and  give  notes  with 
'  good  indorsers  for  the  residue,  or  a  mortgage  of  the  property. 
Upon  the  execution  of  the  conveyance,  Benjamin  Bird  gave  his 
promissory  note,  the  note  in  question,  and  two  days  afterward 
the  defendant,  at  plaintiff's  request,  wrote  his  name  on  the  back, 
saying  that  he  did  it  to  make  the  plaintiff  easy,  but  would  not 
be  accountable  for  a  farthing.  The  judge  directed  the  jury  that 
if  they  believed  that  the  plaintiff  conveyed  his  land  to  B.  Bird 
upon  vpectation  of  security  by  the  name  or  indorsement  of 
Abraham  or  William  Bird,  as  guarantor  of  B.  Bird's  notes,  and 
had  obtained  the  defendant's  indorsement  upon  the  note  in 
question  in  consequence  of  that  agreement,  they  might  find  for 
the  plaintiff;  and  that  the  indorsement  in  blank  by  the  defend- 
ant was  of  the  same  effect  as  a  signature  upon  the  face  of  the 
note  under  the  name  of  B.  Bird,  in  which  case  the  defendant 
would  be  considered  as  a  surety  for  B.  Bird  in  the  same 
promise,  unless  the  indorsement  had  been  explained  by  the 
evidence,  and  proved  to  have  been  made  with  some  different 
intent  and  purpose.  Verdict  for  the  plaintiff,  the  defendant  ex* 
eepting. 

Bastings  and  WarthingUm,  for  the  defendant. 

Safringlong  conin% 
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By  Court,  Pabexb,  0.  J.  [Having  first  reviewed  the  facta.] 
A  verdict  having  been  returned  for  the  plaintiff,  a  motion  is 
made  for  a  new  trial  upon  the  ground  that  the  direction  given 
at  the  trial  was  not  right  in  point  of  law;  and  this  motion  has 
been  urged  upon  the  court.  It  is  insisted  by  the  defendant's 
counsel,  that,  as  the  bargain  for  the  land  had  been  completed 
and  the  deed  delivered,  before  the  note  was  presented  to  the  de- 
fendant for  his  signature,  his  undertaking  was  merely  collateral, 
and  not  binding,  for  want  of  a  consideration,  and  for  want  of  a 
memorandum  in  writing  according  to  the  provisions  of  the  statute 
of  frauds  and  perjuries;  or  that,  if  the  defendant  be  liable  at  all, 
it  must  be  only  as  guarantor  of  the  payment  by  the  promisor; 
in  which  case  evidence  of  such  being  the  intent  of  his  signature 
ought  to  have  been  given  by  the  plaintiff,  to  maintain  his  action. 

But  we  are  of  opinion  that  the  direction  given  by  the  judge, 
upon  the  facts  proved  in  the  case,  was  right,  and  that  the  verdict 
is  fully  justified.  It  was  in  evidence  that  the  indorsement  or 
security  of  the  defendant,  or  that  of  his  brother  William,  was 
one  of  the  grounds  of  the  bargain  between  the  plaintiff  and 
Benjamin  Bifd.  The  plaintiff  parted  vrith  his  land  without  tak- 
ing a  mortgage  upon  the  faith  of  receiving  a  note  so  secured. 
Although  no  evidence  erists  of  an  agreement  on  the  part  of  the 
defendant  to  indorse,  before  the  baigain  was  made,  yet  the 
plaintiff  had  a  right  to  presume,  when  the  names  of  the  pur- 
chaser's brothers  were  mentioned  to  him,  that  there  had  been  an 
arrangement  between  the  brothers  for  that  purpose.  The  signa- 
ture by  the  defendant  a  day  or  two  after  tiie  note  was  made  of 
itself  furnishes  evidence  that  there  had  been  a  previous  agree- 
ment or  encouragement  on  his  part  to  aid  his  brother  in  the 
purchase  by  lending  his  name;  and  his  declaration  at  the  time  of 
his  signature,  that  he  gave  his  name  to  make  the  plaintiff  easy, 
but  that  he  would  not  be  accountable,  carries  with  it  a  strong 
implication  that  he  was  under  a  moral  obligation  to  comply  with 
some  stipulation  previously  made,  and  which  probably  formed 
an  inducement  to  the  plaintiff  to  transfer  his  land.  If  it  was  a 
fact  that  his  signature  was  in  consequence  of  the  purchase  made 
by  his  brother,  upon  representations  made  that  he  would  sign 
the  note,  although  his  signing  was  not  until  after  the  delivery  of 
the  deed,  his  act  ought  to  be  referred  to  the  date  of  the  transac- 
tions; and  he  must  be  presumed,  when  he  signed  in  blank,  to 
have  assented  to  such  a  reference;  so  that  he  would  be  con- 
sidered, in  law  as  well  as  justice,  as  having  placed  his  name  on 
the  note  at  the  time  ib  bears  date,  if  that  be  nennsssiy  to  giv« 
effect  to  his  engagement* 
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The  juiy  haying,  by  their  Terdict,  established  the  fact  that  the 
defendant's  signature  was  in  consequence  of  the  baigain  for  the 
land,  and  of  the  eiqpectation  that  his  name  would  be  placed  upon 
the  note,  it  becomes  merely  a  question,  as  to  the  form  of  the  ac- 
tion, whether  the  plaintiff  has  brought  his  action  right,  in  charg- 
ing the  defendant  with  having  made  and  signed  this  promissory 
AotOy  or  whether  he  should  haye  declared  against  him  as 
guarantor,  after  having  written  over  his  name  wcmls  tending  to 
charge  him  in  that  particular  form. 

It  is  manifest  that  the  defendant  intended  to  make  himself 
liable  in  some  form,  at  least,  such  is  the  intent  legally  to  be 
presumed,  even  against  his  declaration  at  the  time  of  signing. 
Had  the  note  been  made  payable  to  him,  and  negotiable  in  its 
form  the  plaintiff  would  have  been  restricted  to  such  an  engage- 
ment written  over  the  signature  as  would  conform  to  the  nature 
of  the  instrument.  In  such  case,  the  defendant  would  have 
been  held  as  indorser,  and  in  no  other  form,  for  such  must  be 
presumed  to  have  been  the  intent  of  the  parties  to  the  instru- 
ment. But  this  note  was  not  made  payable  to  the  defendant, 
and  therefore  was  not  negotiable  by  his  indorsement. 

What,  then,  was  the  effect  of  his  signature?  It  was  to  make 
him  absolutely  liable  to  pay  the  contents  of  the  note.  If  he  had 
been  asked,  after  the  note  became  due,  to  guarantee  its  pay- 
ment, and  such  had  been  the  understanding  when  he  gave  his 
name,  it  might  have  been  necessary  to  declare  against  him  as 
guarantor,  instead  of  charging  him  as  original  promisor;  but 
no  such  agreement  is  proved.  He  puts  his  name  upon  a  note^ 
payable  to  another  in  consequence  of  a  purchase  made  by  his 
brother,  in  a  day  or  two  after  the  bargain  was  made,  knowing 
that  he  oould  not  be  considered  in  the  light  of  a  common 
indorser,  and  that  he  was  entitled  to  none  of  the  privileges  of 
that  chazacter.  He  leaves  it  to  the  holder  of  the  note  to  write 
anything  over  his  name  which  might  be  considered  not  to  be 
inconsistent  with  the  nature  of  the  transaction.  The  holder 
chooses  to  consider  him  as  a  surety,  binding  himself  originally 
with  ihe  principal,  and  we  think  he  has  a  right  so  to  do.  If  he 
was  a  surety,  then  he  may  be  sued  as  original  promisor:  Eunl 
T.  Adams,  5  Mass.  368  [4  Am.  Deo.  68];  WkUe  v.  Eawland,  9 
KasB.  814  [ante,  71]. 

We  are  satisfied  that  the  verdict  ia  right,  and  judgment  mual 
be  rendered  accordingly. 

Judgment  on  the  irardicL 

InBawUi  ▼.  PhiUips,  7  Gray,  286,  Dewey,  X,  referring  to  this  case,  uya: 
««Xhu  obviatei  the  objection  relied  upon,  and  bringi  tiie  oeee  folly  within  the 
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principle  settled  in  MoUs  ▼.  Bird,  11  liiass.  436^  where  it  wu  held,  that 
although  the  eigning  of  the  note  by  the  defendant  was  sahseqnent  to  the 
making  of  the  note  by  the  principal,  yet  his  act  of  signing  cmght  to  be  referxed 
to  the  date  of  the  original  execution  of  the  note,  and  that  the  party  signing  in 
execution  of  a  preyions  promise  must  be  held  to  assent  to  each  a  teferance,  so 
that  he  would  be  considered  as  having  placed  his  name  on  the  note  at  the 
time  it  bore  date."  The  doctrine  of  the  case  is  adopted  in  Missouri:  Hooper 
V.  PrUchard,  7  Mo.  492;  BuOer  v.  Oambt,  1  Ma  App.  47a  But  this  dootrins 
is  not  generally  accepted,  as  in  some  places  a  person  would  be  oooiidered  aa 
indorser  under  these  ciroamstanoes:  See  note  to  ^tehugh  r,  Laoe^  S  Am.  Dm. 
568. 


Wood  v.  Robbins. 

[U  MAas.0OA.] 

Lkabiutt  vob  Intkbbst. — A  party  who  has  fraudulently  obtaiiied  or  wnmg' 
fully  detained  the  money  of  another,  is  liable  for  interest  from  tha  tima 
of  his  so  obtaining  or  detaining  the  same. 

AssTTMPsrr  for  money  had  and  received.  The  question  reserved 
was,  whether  the  plaintiff,  a  person  non  compos  meniiB,  who,  sued 
by  liis  guardian,  was  entitled  to  recover  interest  upon  a  sum  of 
money  obtained  from  him  by  the  defendant,  who  had  taken  ad- 
vantage of  plaintiff's  weakness  of  mind. 

The  question  was  submitted  without  argument. 

By  Courty  Putnam,  J.  The  decisions  upon  this  sabjeot  axe 
contradictory.  In  the  cases  of  Walker  v.  Constable^  1  Bos. 
&  P.  307,  and  TappendaU  v.  BandaU^  2  Id.  472,  the  court  were 
of  opinion  that  in  an  action  for  money  had  and  received,  the 
plaintiff  should  recover  nothing  but  the  net  sum  received,  with- 
out interest.  This  opinion  was  grounded  upon  the  case  of 
Moaes  v.  Macferlan^  2  Burr.  1010;  and  in  that  case  the  point  was 
incidentally  decided.  Lord  Mansfield  is  there  reported  to  have 
said,  that  "this  form  of  action  is  the  most  favorable  way  in 
which  a  defendant  can  be  sued;  he  can  be  liable  no  further  than 
the  money  he  has  received."  His  lordship  states  the  case  of 
Dutch  V.  Warren,  where  the  plaintiff  had  paid  the  defendant 
two  hundred  and  seventy-two  pounds  ten  shillings,  and  he  was 
to  transfer  to  the  plaintiff  five  shares  in  the  Welsh  copper  mines 
at  the  opening  of  the  books,  but  neglected  it;  that  the  plaintiff 
in  that  case  recovered  only  one  hundred  and  seveniy-five  pounds, 
being  the  value  of  the  stock  when  it  should  have  been  trans* 
f erred,  and  he  added:  "  If  the  shares  had  been  of  much  more 
value,  yet  the  plaintiff  could  only  have  recovered  the  two  hun« 
dred  and  seventy-two  pounds  ten  shillings  in  this  form  of  ao* 
tion." 
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Lord  EUenborongh  thought  that  intereBt  ought  to  be  allowed 
onlj  in  cases  where  there  was  a  contract  to  pay  on  a  day  certain; 
or  where  there  had  been  an  express  promise  to  pay  it;  or  where, 
from  the  course  of  dealing  between  the  parties,  it  might  be  in« 
f erred  that  this  was  their  intention;  or  where  the  defendant  had 
used  the  money:  De  HdvUand  t.  Bowerbank,  1  Camp.  60.  The 
same  judge  would  not  allow  interest,  although  the  defendant 
had  obtained  the  money  for  forgexy;  being  of  opinion  that  fraud 
did  not  take  the  case  out  of  the  rule  he  had  before  laid  down: 
Crockford  t.  Winter,  Id.  129.  This  seems  to  haye  been  approyed 
by  the  court  of  king's  bench:  De  BemdLes  t.  FaUer,  2  Id.  427; 
with  a  limitation,  however,  of  the  rule  where  the  money  was  to 
be  paid  on  a  day  certain,  to  written  instruments:  Gordon  t.  Sioan, 
Id.  430  in  nolis;  3  Wils.  206;  and  the  court  refused  to  allow 
interest  after  the  expiration  of  the  day  on  which  payment  should 
bare  been  made  for  goods  sold  and  deliyered. 

But  ik  was  formerly  held  that  interest  should  be  allowed  on 
all  liquidated  sums,  from  the  instant  the  principal  became  pay- 
able, and  also  on  money  lent:  Blaneyv.  Kendrick,  2  W.  Bl.  761; 
Bobinson  y.  Bland,  2  Burr.  1077;  Bull.  N.  P.  274;  and  that 
money  laid  out  for  another's  use  stands  precisely  on  the  same 
ground  of  reason,  justice  and  equity:  Tretawney  y.  Thomaa,  1 
H.  Bl.  306.  In  the  case  of  Bobinson  y.  Bland,  before  cited, 
there  was  a  count  for  money  had  and  receiyed,  and  another  for 
money  lent.  There  was  a  general  yerdict;  and  the  court  did 
not  make  any  distinction  between  those  counts,  in  respect  to 
the  allowance  of  interest. 

The  rule  in  equity  is,  to  allow  interest:  Elktns  y.  The  Etui 
India  Co.,  1  P.  Wms.  890.  In  the  case  now  cited,  the  plaintiff 
xecoyered  twelve  per  cent.,  the  Indian  interest — ^the  matter  hay- 
ing been  transacted  in  India;  and  the  court  said:  ''  If  a  man 
has  money  by  way  of  loan,  he  ought  to  answer  interest;  but  if 
he  detains  my  money  wrongfully,  he  ought  a  forHori  to  answer 
interest;  and  it  is  still  stronger,  when  one  by  wrong  takes  from 
me  my  money  or  my  goods,  which  I  am  trading  with,  in  order 
to  turn  them  into  money."  And  we  are  disposed  to  say  that  it 
is  still  stronger  when  one  obtains  money  or  goods  from  another 
by  fraud  and  imposition. 

The  question  has  met  with  different  decisions  in  the  United 
States.  In  Pennsylyania,  it  has  been  held  that  money  receiyed, 
as  well  as  paid,  by  mistake  without  fraud,  does  not  carry  inter- 
est: Jaccbe  y.  Adams,  1  Dall.  50.  But  it  is  settled  that  interest 
i9^ow  reooyeraUe  there  for  money  lent:  DHworih  y.  Sinderling, 
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1  Binn.  494  [2  Am.  Dec.  469];  and  for  a  balance  ascertained  hj 
an  auditor:  4  Dall.  287,  290;  and  against  a  man  who  reoeiyes 
the  property  of  another ,  and  holds  it  against  his  consent:  Oorr^ 
monvoeaUh  t.  Grevor^  8  Binn.  121.  In  New  Yoik,  interest  has 
been  allowed  in  this  form  of  action,  where  the  money  was  paid 
upon  a  contract  which  was  rescinded  by  the  other  party:  OiUel 
T.  Maynard,  5  Johns.  88  [4  Am.  Deo.  829];  and  it  may  or  may 
not  be  recoTsrable  there,  according  to  circamstanees  proved: 
Pease  v.  Barber ,  8  Oai.  266;  and  it  is  to  be  recovered  where  one 
converts  money  of  another  to  his  own  use,  from  the  time  when 
it  oaght  to  have  been  paid  over:  People  v.  Oasherie,  9  Johns. 
71  [post]. 

In  this  state,  there  has  not  been  any  distinction  made  as  to 
the  allowance  of  interest,  between  the  cases  of  money  had  and 
received  and  the  other  money  counts.  It  has  been  allowed  in 
this  form  of  action,  where  it  was  grounded  on  a  misapplication 
of  money  paid  in  trust;  thus  where  the  defendant  had  received 
money  to  be  indorsed  upon  a  note  in  his  hands  for  collection 
against  the  plaintiff,  and  omitted  to  do  it,  and  sued  the  plaintiff, 
and  recovered  judgment  for  the  whole  note,  the  defendant  was 
charged  with  interest  from  the  time  he  received  the  money  to 
the  time  of  the  verdict:  Fowler  v.  Shearer ^  7  Mass.  24. 

Upon  a  review  of  the  adjudged  cases,  and  the  reason  of  the 
thing,  we  are  all  satisfied  that  in  the  case  at  bar,  where  the  de- 
fendant obtained  the  plaintiff's  money  by  fraud  and  impositionp 
interest  ought  to  be  allowed  from  the  receipt  of  the  money,  and 
not  merely  from  the  service  of  the  writ.  There  may  be  oases 
where  interest  ought  not  to  be  allowed;  as  where  the  defendant 
has  holden  the  money  as  a  stakeholder,  ready  to  be  paid  to  the 
party  entitled.  But  where  the  defendant  has  fraudulently  ob« 
tained  the  money  or  wrongfully  detained  it,  he  must  be  charged 
with  interest. 

Let  the  verdict  be  amended  according  to  the  agreement  in 
this  case,  by  adding  to  the  sum  found  by  it,  two  hundred  and 
one  dollars  ninety-four  cents,  the  amount  of  the  interest  from 
the  receipt  of  the  money  to  the  service  of  the  writ,  and  let  judg- 
ment be  entered  for  the  sum  of  twelve  hundred  and  thirfy-five 
dollars  and  tweniy-eight  cents,  according  to  the  verdict  so 
amended. 


The  gawnl  lubjeot  of  lntaresfe»  md  tha  dootrine  of  this  cMi^  Is  coaridand 
i&  the  note  to  SeUedt  v.  Frenehg  poti. 
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Selleok  V.  French. 

[1  Oom.  8a.) 

;  WHBir  ijj/rmD, — ^In  an  action  of  book-debt  for  oertem  adTmoa- 
BMida  by  the  plaintiff  for  the  defendant's  nae^  wbere  it  appeared 
tbat  thore  had  been  no  mntnal  dealings  between  the  parties,  that  the 
debt  was  dae,  and  that  payment  had  been  unreasonably  delayed,  it  was 
held  interest  was  allowable,  though  the  aoconnt  was  unliquidated,  and 
there  had  been  no  agreement  to  pay  interest,  nor  any  particular  custom 
Qndar  whioh  it  could  be  claimed. 

Action  of  book-debt,  brought  by  French  against  the  adminis- 
tmtors  of  the  estate  of  James  Selleck.  The  cause  having  been 
refenred  to  auditors,  they  found  the  deceased  indebted  to  French 
in  the  sum  of  one  hundred  and  thirty-five  dollars  and  seventy- 
one  centSy  which  included  ninety-nine  dollars  and  sixty-three 
<sent8  piincipaly  and  the  remainder  interest  thereon.  It  appeared 
the  aoooont  was  unliquidated;  that  there  had  been  no  agreement 
for  interest;  and  that  the  plaintiff  was  not  a  merchant,  and  not 
by  any  particular  oustom  entitled  to  interest.  Judgment  being 
rendered  for  the  plaintiff  for  the  sum  reported  due,  a  writ  of 
error  was  taken. 

B,  M.  Sherman  and  Bisteil  contended  that  no  interest  should 
be  allowed,  citiiigy  DeMcweUmd  v.  Bowerbank^  1  Oampb.  60;  De 
SemakB  t.  FuUer,  2  Id.  426;  Gordm  v.  Swan,  12  East,  419; 
WaJUcer  ▼.  Oandable,  1  Bos.  &  P.  807;  Blaney  t.  Hendrick,  8  Wils. 
206;  &  C,  2  Bl.  Bep.  761;  2  Com.  Oontr.  206;  2  New  Bep. 
906  n;  Swiff  a  By.  84,  86. 

«/!  BackuM,  contra. 


186  Selleoe  v.  French.  [Ooniu 

Swift,  J.*  This  was  an  action  of  book-debt^  and  the  only 
question  arising  in  the  case  is,  whether  interest  ought  to  be 
allowed.  It  appears  that  a  sum  was  due  to  the  plaintiff  for  ad- 
Tancements;  that  there  had  been  no  mutual  dealings;  that  the 
debt  had  not  been  liquidated  by  the  parties;  and  that  there  was 
no  special  agreement  or  custom  to  pay  inttrest.  Interest  was 
allowed  by  the  court;  and  to  this  the  defendant  obj^Kste,  because 
there  was  no  contract  or  custom  to  pay  it. 

Interest  by  our  law  is  allowed  on  the  ground  of  some  contract 
express  or  implied  to  pay  it,  or  as  damages  for  the  breach  of 
some  contract,  or  the  violation  of  some  duty. 

1.  Interest  will  be  allowed  in  all  cases  where  there  is  an  ex* 
press  contract  to  pay  it. 

2.  The  law  will  imply  a  contract  to  pay  interest  where  such 
has  been  the  usage  of  trade,  or  the  course  of  dealings  between 
the  parties.  Where  it  is  known  to  be  the  custom  of  merchants 
or  others  to  charge  interest  on  their  accounts  for  goods  sold 
after  a  certain  term  of  credit,  the  law  will  presume  the  pur- 
chaser promises  to  pay  such  interest.  So  where  in  accounts^ 
settled  interest  has  been  charged  and  allowed,  and  the  account 
afterwards  continued,  it  will  be  presumed  that  interest  was 
agreed  to  be  paid. 

8.  Where  there  is  a  written  contract  to  pay  money  or  other 
thing  on  a  day  certain,  and  the  contract  is  broken,  then  interest 
is  allowed  by  way  of  damage  for  the  breach,  as  in  the  case  of 
notes  and  bills  of  exchange.  Though  a  policy  of  insurance 
contains  no  certain  day  on  which  the  losses  are  to  be  paid,  yet 
interest  will  be  computed  from  the  time  the  money  becomes 
due. 

4.  Where  goods  are  sold  and  delivered,  to  be  paid  for  on  a 
day  certain,  and  are  charged  on  book,  interest  will  be  allowed 
after  the  term  of  credit  has  expired.  If  partial  payments  are 
made,  interest  will  be  allowed  on  the  balance,  though  the  ac- 
count is  unliquidated. 

5.  Where  one  has  received  money  for  the  use  of  another,  and 
it  was  his  duty  to  pay  it  over,  interest  is  recoverable  for  the 
time  of  the  delay;  but  if  the  holder  of  money  for  another  is 
guilty  of  no  neglect  or  delay,  he  will  not  be  chargeable  with 
interest. 

*Diixl]ig  thii  period  the  court  wu  eompoeed  of  Beore,  O.  J.»  who  iMlgiMd  In  181S, 
Swift,  J.,  being  then  appointed  In  hie  piece;  Swift,  TmmlmU,  Kdmond,  Smith.  Brtlnerd, 
Beldwln,  Ingenoll,  Godderd,  Hosmer,  JJ.  Judge  IngereoU  resigned  In  Uaj,  1816,  hevtag 
been  elected  lientenaat-goremor  of  the  state,  and  Gould,  J.,  wae  appointed  to  the  ^^ 
wnej.    For  the  organisation  of  the  oonrt,  see  note.  8  Am.  Deo.  S66. 
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6.  Where  money  is  obtained  by  fraud  or  deceit,  and  the  party 
injured  waiving  the  tort,  brings  his  action  on  the  implied  prom- 
ise, interest  will  be  allowed  as  damages. 

7.  Where  an  account  has  been  liquidated,  and  the  balance 
ascertained  by  the  parties,  interest  will  be  allowed  thereon,  un- 
less there  should  be  some  agreement  to  delay  the  payment. 

8.  Where  articles  are  delivered,  or  services  performed,  and 
charged  on  book,  and  no  time  of  payment  agreed  on,  yet  if  it 
appear,  from  the  nature  of  the  transaction,  that  they  were  to 
be  paid  for  in  a  reasonable  time,  and  not  to  rest  on  book  as  a 
mutual  account;  then  if  payment  be  unreasonably  delayed,  in- 
terest will  be  recoverable  as  damages,  though  partial  payments 
have  been  made,  and  the  account  has  not  been  liquidated.  If 
one  should  make  advances  for  the  benefit  and  at  the  request  of 
another,  or  a  mechanic  should  perform  some  considerable  piece 
of  work,  as  building  a  house,  or  a  farmer  should  sell  the  prod- 
uce of  his  farm,  as  his  wheat,  beef,  etc.,  it  could  not  be  pre- 
Bumed  that  they  were  to  rest  on  the  footing  of  a  mutual  account 
on  book,  but  that  payment  was  to  be  made  when  the  advance- 
znents  were  closed,  the  work  completed  and  the  produce  deliv- 
ered; of  course  interest  would  be  chaigeable  on  such  accounts 
if  unreasonably  delayed,  though  partial  payments  have  been 
made,  and  the  accounts  were  unsettled;  for  here  has  been  a 
breach  of  contract. 

9.  But  where  there  are  current  accounts  founded  on  mutual 
dealings,  unless  there  be  some  promise  or  usage  to  pay  interest, 
it  will  not  be  allowed;  for  in  such  cases  no  time  of  payment  is 
stipulated,  each  party  is  making  payment,  the  balance  is  con- 
stantly varying,  it  is  understood  that  the  demands  are  to  remain 
on  book,  and  the  presumption  is  that  interest  is  not  to  be  al- 
lowed. Such  is  the  case  of  farmers  and  mechanics  in  their  mu- 
tual intercourse. 

Such  are  the  principles  which  have  been  long  established  in 
this  state.  In  England  there  have  been  contradictory  decisions; 
but  it  has  been  lately  decided  that  interest  ought  to  be  allowed 
only  where  there  is  a  written  contract  for  the  payment  of  money 
on  a  day  certain,  as  on  bills  of  exchange  and  promissory  notes; 
or  where  there  has  been  an  express  contract;  or  where  a  contract 
can  be  presumed  from  the  usage  of  trade  or  course  of  dealings 
between  the  parties;  or  where  it  can  be  proved  that  the  money 
has  been  used  and  interest  actually  made :  De  Edviland  v.  Bower^ 
bankf  1  Campb.  60;  De  Bemales  v.  FaUer^  2  Id.  426.  Interest  has 
been  refused  in  actions  for  money  obtained  by  fraud:  Orockfard 
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T.  Winter,  1  Campb.  129;  for  money  reoeiTed  to  tiie  pUintiffB 
use:  De  Bemalea  v.  Ikdler;  for  goods  sold  and  deUTered,  payable 
at  a  certain  time:  Gordon  y.  Swan,  2  Campb.  429  n;  on  liqni* 
dated  aooonnts  and  on  policies  of  insurance:  Kingston  \,  Mbln- 
tosh,  1  Oampb.  618.  But  where  goods  ha^e  been  sold  to  be  paid 
for  on  a  certain  day  in  a  bill  of  exchange,  if  the  bill  is  not  delir- 
eredy  interest  is  allowed,  because  the  bill  would  hare  drawn 
interest:  Becker  y.  Jones,  3  Campb.  428,  n.;  Porter  y.  Palsgrave^ 
2  Id.  472;  Boyce  y.  Warburton,  Id.  480. 

These  rules  do  not  appear  to  be  either  founded  in  justice,  or 
consistent  with  each  other.  There  is  the  same  reason  to  allow 
interest  for  not  paying  money  by  the  time  it  is  due  in  the  case 
of  policies  of  insurance  as  of  notes  and  bills  of  exchange;  in 
the  case  of  parol  as  of  written  contracts.  Why  should  a  man 
be  liable  to  pay  interest  on  a  contract  to  deliyer  a  bill  of  ex- 
change in  payment  of  goods  on  a  certain  day,  and  not  be  liable 
on  a  contract  to  pay  the  money  for  goods  on  a  certain  day  ?  It 
is  as  yaluable  to  receiye  money  in  hand,  as  a  bill  drawing  in- 
terest. Why  should  the  defendant  be  liable  to  pay  interest,  if 
it  can  be  proyed  that  he  has  made  interest  by  the  use  of  it,  and 
not  liable  if  he  has  made  none  ?  •  It  is  immaterial  to  the  plaint- 
iff what  use  the  defendant  has  made  of  the  money;  the  injury 
to  him  is  the  being  kept  out  of  the  use  of  it  himself. 

In  this  case  it  appears  that  there  were  not  mutual  dealings; 
the  adyancements  were  all  on  the  part  of  the  plaintiff.  It  is 
not  denied  that  the  debt  was  due,  and  the  payment  unreason- 
ably delayed;  of  course,  the  defendant  became  liable  to  pay  the 
interest,  though  the  accotmt  was  not  settled,  and  there  was  no 
promise  or  usage  to  pay  it. 

The  other  judges  concurred. 

Judgment  affirmed. 


The  systematio  claasification  given  in  this  case  to  questions  relating  to  inter 
est  has  given  it  the  character  of  a  leading  case  npon  the  subject  of  interesti 
It  is  styled  a  leading  case  on  this  subject  in  Hubbard  y.  CtUlahan,  42  Conn. 
629.  It  is  included  in  American  Leading  Cases,  where  an  exhaustive  note  on 
the  subject  will  be  found,  to  which  we  might  content  ourselyes  to  refer;  but 
since  that  note  was  written  there  have  been  many  valuable  decisions  on  the 
subject,  to  which  it  will  be  useful  to  refer  in  this  place. 

Our  law  on  the  subject  of  interest,  was,  for  a  long  time,  influenced  by  cer 
tain  theories,  which  have  of  late  been  discarded.  It  was  considered  hanib 
and  inequitable  to  chatge  interest  on  money,  it  being  considered  as  unprodno- 
tive  property.  It  was  on  this  ground,  it  is  said,  that  Aristotle  denied  ia* 
terest  on  money:  Ord  on  Usuiy,  3.  The  historical  inquirer  is  well  awars 
what  position  the  Christian  church  held  on  this  subject;  that  a  chazge  for  Hie 
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use  of  money  was  regaardad  as  most  meqnitable,  and  aoqnired  the  name  of 
nauiy,  whiok  was  utterly  oondemned.  This  doctrine,  for  a  long  tune,  was 
adhered  to  by  judicial  tribunals  in  England;  and  the  consequence  was  that 
the  decinons  in  1<^g1i«h  law  show  a  reluctance  to  charge  interest,  where  it  is 
now  admitted  as  a  matter  of  justice.  For  instance,  the  Statute  3  Hen.  7, 
allowed  interest  on  a  judgment  affirmed  upon  a  writ  of  error;  but  the  judges 
"Were  so  conscientious  as  to  refuse  carrying  it  inifco  effect.  Till  87  Hen.  8,  c.  9, 
it  was  unlawful  to  demand  interest;  then  it  was  tolerated,  and  interest 
allowed  at  the  rate  of  ten  pounds  on  the  hundred  pounds.  From  this  time 
until  the  year  1812,  the  decisions  of  the  English  courts  will  be  found  contra- 
dictory and  fluctuating;  and  not  until  the  time  of  Lord  Ellenborough  was 
there  any  correct,  stable  rule  laid  down.  In  the  case  of  J>e  HavUand  v. 
Soweerbanh,  I  Campb.  50,  he  laid  it  down  that,  "interest  ought  to  be  allowed 
only  in  cases  where  there  is  a  contract  for  the  payment  of  money  on  a  certain 
day,  as  on  bills  of  exchange,  promissory  notes,  etc. ;  or  where  there  has  been 
an  express  promise  to  pay  interest;  or  where  from  the  course  of  dealing  be- 
tween the  parties,  it  may  be  inferred  that  this  was  their  intention;  or  where 
it  can  be  proved  that  the  money  has  been  used  and  interest  actually  made.** 
This  rule  does  not  embrace  the  case  of  money  lent  or  advanced,  upon  which 
Interest  is  now  allowed.  Still,  it  was  a  step  in  advance,  and  illustrates  the 
progressive  state  of  the  law.  The  American  cases  regard  the  interest  as  the 
necessary  incident  to  the  natural  growth  of  the  money,  and  therefore  incline 
to  attach  it  to  the  principal,  while  the  English  have  treated  it  as  something 
distinct  and  independent,  recoverable  only  by  virtue  of  some  positive  agree* 
snent:  KeUey  v.  Murphy,  30  Pa.  St.  340;  Sedgwick  on  Damages,  383. 

Interest  is  now  allowed  on  two  grounds;  namely,  on  contract,  express  or 
implied,  or  by  way  of  damages.  This  distinction  was  made  in  the  principal 
case,  and  it  has  since  been  adhered  to  by  our  courts,  and  writers  on  this  sulv 
jeot,  and  is  well  deserving  of  regard  as  a  philosophical  distinction. 

Under  Special  Agreeuxnt. — ^limited  only  in  the  case  of  usury  laws,  of 
eourse  parties  can  make  their  own  express  agreement  for  the  payment  of  in- 
terest. Sometimes,  however,  where  the  agreement  is  not  explicit  the  law  has 
to  declare  its  effect.  Thus  where  a  note  is  given  payable  generally  with  in- 
terest, the  interest  will  begin  from  the  date,  for  such  a  note  is  payable  pres- 
ently: Sheehy  v.  MandeviUef  7  Cranch,  208,  217;  Freeland  v.  Edtoards,  2  Am, 
Dec.  G20;  PUtman  v.  Barrett,  34  Mo.  84.  But  if  payable  on  demand,  interest 
is  only  allowed  from  time  of  demand,  for  the  debtor  is  not  considered  in  de- 
Cault  until  a  demand  is  made:  Dillon  v.  Dudley,  1  A.  K.  Marsh.  66;  DartleU 
V.  Marshall,  2  Bibb,  467;  Dodge  v.  Perkins,  9  Pick.  369;  Breufogle  v.  Beckley, 
16  Serg.  ft  R.  264.  A  promissory  note  payable  at  a  day  certain,  '*  with  lawful 
interest  until  psid,  but  if  the  principal  shall  be  punctually  paid  when  due, 
then  in  that  case,  and  not  otherwise,  the  interest  is  to  be  deducted,"  if  not 
paid  at  maturity,  bears  interest  from  date:  Ely  v.  Witherspoon,  2  Ala.  131. 
And  interest  on  a  promissory  note  for  a  particular  sum,  payable  with  annual 
interest  on  the  happening  of  a  certain  event,  should  be  computed  from  the  date 
of  the  note:   Washband  v.  Washband,  24  Conn.  500. 

A  special  agreement  to  pay  interest,  gives  a  right  of  action  to  recover  the 
tateFOt  although  the  principal  debt  be  not  due  at  the  time  when  the  interest 
becomes  payable:  Fake  v.  Eddy,  15  Wend.  76;  Edgerton  v.  AsptntoaU,  3  Conn. 
445;  Stearns  v.  Broion,  1  Pick.  530;  Radford  v.  Southern  Life  Ins,  Co,,  12 
Bush,  434.  So  upon  a  contract  to  pay  a  sum  of  money  in  installments,  the 
payments  to  commence  at  a  future  time  ''with  interest,"  the  interest  begins 
to  mn  from  the  making  of  the  contract:  Cormers  v.  Holland,  113  Mass.  50. 
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An  agreement  to  pay  interest  half  yearly,  or  qoarterly,  on  a  note  payable  a 
year  after  date  is  vidid:  Moufry  v.  Biakop,  5  Fftige,  98;  WUeox  ▼.  Ilowkmd^ 
23  Pick.  167;  Quimby  y.  Cook,  10  Allen,  32.    But  when  nothing  is  said  as  to 
the  time  when  the  interest  is  payable,  as  where  one  agrees  to  pay  a  certain 
sum  in  three  years  after  date  with  interest,  the  interest  is  receivable  only  at 
the  expiration  of  three  years,  and  not  annually;  Cooper  y.  Wright^  3  Zabr.  200. 
When  an  agreement  is  made  to  pay  a  certain  rate  up  to  maturity,  but  noth- 
ing is  said  as  to  the  rate  of  interest  afterwards,  a  perplexing  question  arises 
as  to  what  rate  should  be  ohaiged  after  maturity,  whether  that  previously 
agreed  on,  or  the  legal  rate,  where  such  is  established;  and  there  are  decisions 
on  both  sides.    In  Kohler  y.  Smith,  2  CaL  597,  a  note  was  payable  two  months 
after  date,  with  interest  at  five  per  cent,  per  month,  and  it  was  held  that  in- 
terest after  maturity  should  be  charged  at  the  rate  of  sixty  per  cent,  per 
annum,  and  not  at  the  ordinary  rate  of  ten  per  cent.    Contrary  to  this  is  the 
case  of  Ludwkk  v.  HuntziTiger,  5  Watts  &  S.  51,  where  the  contract  was  for 
payment  on  a  fixed  day,  with  interest  at  three  per  cent.,  and  it  was  held  that 
if  not  paid  on  the  day,  the  subsequent  interest  should  be  six  per  cent.    The 
United  States  supreme  court  follow  the  rule  of  the  latter  case:  Brewster  y. 
Wakefield,  22  How.  127;  Burnhml  y.  Firman,  22  WalL  170.    See  3  Parsons 
on  Contracts,  104,  giving  decisions  on  each  side.    In  Cromwell  v.  County  of 
Sac.  96  U.  S.  61,  Field,  J.,  gives  a  very  good  summary  of  the  cases  on  both 
sides,  but  inclines  to  the  view  that  the  interest  after  should  be  the  same  as 
that  stipulated  for  before  maturity.    The  decision  is  important  as  giving  a 
construction  to  Brewster  v.  Wakefield,  supra,  different  from  that  which  it  had 
been  previously  understood  to  have.     He  says:  "The  bonds  by  their  terms, 
as  already  stated,  bear  interest  at  the  rate  of  ten  per  cent  until  maturity. 
The  plaintiff  claims  that  they  should  draw  the  same  rate  of  interest  after  ma- 
turity, and  that,  under  the  statute  of  Iowa,  the  judgment  should  also  bear  ten 
per  cent,  interest.    The  court  below  allowed  only  seven  per  cent,  on  the  bonds 
after  maturity,  that  being  the  rate  in  New  York,  where  the  bonds  were  pay* 
able,  and  only  six  per  cent,  on  the  judgment.    In  this  ruling  we  think  the 
court  erred.    By  the  settled  law  of  Iowa,  as  established  by  repeated  decisions 
of  her  highest  court,  contracts  drawing  a  specified  rate  of  interest  before  ma- 
turity draw  the  same  rate  of  interest  afterwards:  Hand  v.  Armstrong,  IS 
Iowa,  324;  Lucas  v.  Picket,  20  Id.  490.    A  like  decision  has  been  made  in 
several  of  the  states  upon  sinxilar  statutes:  Brannon  v.  HurseU,  112  Mass.  63; 
MarieUa  Iron  Works  v.  LoUimer,  25  Ohio  St.  621;  MoneU  v.  Sturges,  Id.  384; 
Kilgore  v.  Powers,  5  Blackf.  22;  Phinney  v.  Baldwin,  16  HL  108;  Etnyre  v. 
McDaniel,  28  Id.  201;  Spencer  v.  Maxfield,  16  Wis.  178,  641;  Pruyn  v.  City 
<lf  Milwaukee,  18  Id.  367;  Kohler  v.  SmUh,  2  Cal.  597;  McLanev.  Abrams,  2 
Nov.  199;  Hopkins  v.  Crittenden,  10  Tex.  189.    There  are,  however,  conflict- 
ing opinions;  but  the  preponderance  of  opinion  is  in  favor  of  the  doctrine  that 
the  stipulated  rate  of  interest  attends  the  contract  until  it  is  merged  in  the 
judgment:  Pearce  v.  Hennessy,  10  H.  L  223;  Lashv.  Lambert,  15  Minn.  416; 
SearU  v.  Adams,  3  Ean.  515;  Kitchen  v.  Bcmk  qf  Mobile,  14  Ala.  233.     *     * 
The  case  of  Brewster  v.  Wakefield,  22  How.  118,  is  cited  against  this  view. 
That  case  came  from  a  territorial  court,  and  arose  under  a  statute  which  al- 
lowed parties  to  agree  upon  any  rate  of  interest,  however  exorbitant,  and  only 
prescribed  seven  per  cent,  in  the  absence  of  such  agreement    This  court, 
bottnd  by  no  adjudication  of  the  territorial  court,  and  looking  with  disfavor 
upon  the  devouring  character  of  the  interest  stipulated  in  that  case,  gave  a 
strict  construction  to  the  contract  of  the  parties."    Notwithstanding  what  is 
here  said  by  the  distinguished  judge,  it  is  yet  questionable  if  the  preponder- 
ance of  opinion  is  decidedly  in  favor  of  allowing  the  stipulated  interest  after 
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matority;  for  the  oppoiite  view  is  held  by  the  ooarti  of  PennsylTania  in  Ltid- 
wick  V.  ffuntdnger;  of  New  York,  in  United  States  Bank  ▼.  Cftopm,  9  Wend. 
471;  Maeomber  y.  J>unhan^  8  Id.  550;  ffamillm  v.  Van  Bentaelaer,  43  N.  Y. 
244;  of  Maine^  in  Eaton  y.  BoisBannatUt,  67  Me.  540;  of  Connecticut,  in 
ffnbbard  y.  CallaKan,  42  Conn.  524;  of  Rhode  Island,  in  Pearee  y.  ffen- 
nessy^  10  R.  L  223;  of  Kentucky,  in  Rilling  y.  Thompaon^  12  Bush» 
310;  of  Alabama,  in  KUeken  y.  Bank  of  MohUe^  14  Ala.  283;  of  Kansas, 
m  SearU  y.  Jciam*,  3  Kan.  515;  of  Ohio^  in  Broekway  y.  Clark,  Wright,  727; 
<if  Minnesota,  in  Mortland  y.  Lawrence,  23  Minn.  84.  In  the  house  of  lords, 
in  TgnglMi^^  in  a  recent  case.  Cook  y.  Fowler,  L.  R.  7,  H.  L.  27,  the  same  rule 
is  followed.  In  a  recent  esse  in  Maine,  Paine  y.  Caswell,  February,  1878  (see 
6  Reporter,  52),  it  was  held  that  on  a  note  payable  on  demand,  with  interest 
at  ten  per  cent.,  that  rate  is  recoverable  up  to  the  date  of  the  verdict,  when 
damages  are  assessed  by  a  jury,  and  up  to  the  date  of  judgment  when  a  de- 
fault is  entered  in  a  suit  on  the  note.  The  note  read:  "For  value  received, 
we  promise  to  pay  John  S.  Fftine,  or  order,  &yo  hundred  dollars  and  interest 
at  ten  per  cent."  Peters,  J.,  in  giving  the  opinion,  says:  **  The  question  is, 
for  how  long  a  period  can  the  plaintiff  require  that  rate  of  interest  to  be  paid  ? 
The  note,  although  not  so  expressed,  ia  on  demand.  Where  a  note  is  payable 
on  time,  with  interast  exceeding  six  per  cent.,  no  more  than  six  per  cent,  is 
recoverable  after  maturity,  there  being  no  bargain  for  interest  after  that  time. 
In  such  case  interest  after  the  note  is  due  is  allowed  by  way  of  damsges:" 
SkUon  Y.  Boiaeonnault,  67  Me.  540.  It  is  different,  however,  if  the  note  stip- 
nlates  for  extra  interest  after,  as  well  as  before,  it  is  due.  In  such  case,  the 
rate  of  interast  is  collectible  according  to  the  contract:  Capen  v.  Croxoell,  66 
Me.  282.  Applying  this  doctrine,  as  well  as  it  can  be  applied  to  the  present 
eaae,  we  think  interest  at  the  rate  agreed  should  be  reckoned  up  to  the  date  of 
[adgment  to  be  recovered  upon  the  note.  The  meaning  of  the  parties  could 
Jot  have  been  that  interast  at  the  rate  named  was  payable  until  the  note  was 
dae  and  not  after,  because  there  was  no  time  after  the  note  was  delivered 
before  it  became  due.  It  was  due  instsnter.  It  could  have  been  sued  by  the 
plaintiff  on  the  moment  he  received  it." 

There  is  much  soundness  in  the  position  that  where  the  contract  is  silent 
as  to  the  rate  of  interest  after  maturity,  that  the  legal  rate  should  be  allowed. 
Thoee  who  maintain  the  opposite  view  hold  it  to  be  a  presumption  of  the 
parties  that  the  rate  stipulated  before  should  continue  after  maturity;  but 
this  is  opposed  to  the  rule  that  after  a  failure  to  pay,  interest  is  then  given 
not  aooording  to  contract^  but  in  the  nature  of  damages,  and  then  the  rule  of 
damages,  the  legsl  mte  of  interest,  should  govern. 

XJvBXB  Air  Implixd  Comtiuot. — The  notion  that  money  is  unproductive 
DO  longer  obtains;  it  is  now  assumed  that  he  who  has  the  money  of  another, 
hf  way  of  a  losn  or  advsnce,  derives  acertain  advantage,  and  on  this  ground 
it  is  presumed  he  engages  to  pay  for  such  accommodation,  and  a  contract  to 
pay  interest  is  therefore  implied.  The  English  courts  did  not  admit  a  liability 
for  interest  where  money  was  loaned  or  advanced;  but  our  courts  hold  a  per- 
son liable,  on  the  ground  of  an  implied  contract.  One  of  the  best  cases  where 
this  subject  is  discussed  is  Reid  v.  Rensaelaer  Olaes  Factory,  3  Cow.  393; 
S.  C,  on  appeal,  6  Id.  587.  The  doctrine  is  here  laid  down  that  interest  is 
allowable  for  money  lent  or  advanced,  where  there  is  no  special  agreement  to 
pay  interest.  The  same  doctrine  is  held  in  Dilworth  v.  Sinderlmg,  2  Am.  Des 
469;  WhUhrop  v.  Carleton,  12  Mass.  4;  Curiie  v.  Innerarily,  6  How.  156. 
8o  where  one  pays  money  to  the  use  or  for  the  benefit  of  another,  he  is  en- 
titled to  interest:  Oibbs  y.  Bryant,  I  Pick.  118;  Chamberlain  v.  Smith,  1  Mo. 
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718;  Thompson  v.  Sigvmu,  2  Nott  and  MoO.  498L  And  wkanenrar  mottBy  bM 
been  received  by  a  parfy,  which  e»  aequo  et  &ojio  he  <M^t  to  refand,  intenat 
follows  aa  a  matter  of  ooorae:  Barr  y.  JTomMou,  10  Bioh.  Bq.  03;  Rapeljo  ▼. 
JBmorp,  1  Dall.  349;  AbboU  v.  ITtJmo^  22  Vt  437;  0!bM  ▼.  lUULs,  13  Tex. 
623;  ^ood  T.  Bobbma,  11  Man.  504,  ante,  182;  ^<ldii<le  ▼.  ^a&  Bank  ▼. 
^arrif,  118  Maaa.  147. 

Where  money  ia  advanced  upon  the  pnrchaae  of  grain,  only  a  portion  of 
which  is  delivered,  interest  is  recoverable  upon  the  ezoesaof  money  advanced 
above  the  value  of  the  amount  of  grain  delivered:  Ceaae  v.  Cockle^  76  HI.  484. 
Where  money  is  paid  by  mistake^  interest  can  only  be  allowed  from  a  demand 
and  refusal:  Simons  v.  WaUer^  1  McCord,  97. 

Interest  bt  Riasr  or  Usaob. — ^The  course  of  dealing,  or  the  usage  estab- 
lished in  a  particular  place,  will,  if  well  known,  charge  a  person  with  interest: 
Sedgwick  on  Damages,  376;  Crosby  v.  ^ason,  32  Conn.  482.  Thus,  where  it 
is  the  custom  to  sell  merchandise  upon  a  credit  of  six  months,  and  from  that 
time  to  charge  interest  until  payment,  the  jury  may  aUow  interest  after  six 
months:  BispJuimY.  PoUock,  1  McLean,  411;  Baymondv.  Isham^  8  Vt.  263. 
So  a  trader  whose  uniform  custom  ia  to  charge  interest  after  ninety  days, 
upon  articles  sold,  is  allowed  to  charge  accordingly  to  those  who  are  in  the 
habit  of  dealing  with  him:  McAUister  v.  Bea^  4  Wend.  483.  In  Koons  v. 
Miller,  3  Watts  and  S.  271,  it  was  held,  upon  an  account  current  between  a 
wholesale  merchant  in  Philadelphia  and  his  customer  in  the  country,  upon 
which  partial  payments  have  been  made,  that  interest  is  chaigeable  from  the 
end  of  each  six  months  after  the  sale  and  delivery;  and  this  on  the  ground  of 
a  well-establiBhed  custom.  So  the  custom  of  the  merchants  of  Fittsbuigh  to 
charge  interest  on  goods  sold  after  six  jnonths  is  so  universal  and  notorious, 
that  it  necessarily  enters  into  the  contract  as  a  part  of  it;  and  the  courta  an 
bound  to  take  notice  of  this  custom  as  a  part  of  the  law:  Watts  v.  Roeh^  25 
Pa.  St.  411.  Under  this  head,  Bsterlegy,  Cole,  3  N.Y.  502,  is  an  instructive 
case,  where  it  is  held  that  the  law  will  not  give  interest  on  running  accounts 
unlesa  there  is  a  stipulated  time  of  credit,  which  has  expired,  or  unless  there 
is  an  express  or  an  implied  agreement  to  pay  interest.  Such  agreement  may 
be  inferred  from  the  course  of  dealing  between  the  parties;  it  may  also  be 
inferred  from  the  uniform  practice  on  the  part  of  the  creditor  known  to  the 
customer,  or  from  the  general  usage  of  a  particular  trade.  In  Meeeh  v.  8nMt 
7  Wend.  315,  a  forwarding  merchant  was  held  entitled  to  charge  interest  on 
his  account  where  his  customer  knows  that  such  was  his  ordinary  usage. 

By  what  Law  Qovebnsd.  The  general  rule  is^  that  interest  is  to  be  paid 
on  contracts  according  to  the  law  of  the  place  where  they  are  to  be  performed; 
and  in  all  cases  where  interest  is  expressly  or  impliedly  to  be  paid:  Steward 
V.  Blliee^  2  Paige,  604;  Thompson  v.  Ketehun^  4  Johns.  285;  Famung  v.  Con- 
oequa,  17  Id.  511;  Murphy  v.  OoMns,  28  Gratt.  207;  Conner  v.  Bdtamoni. 
2  Atk.  382;  Story  on  Gonfl.  Laws,  sec  291;  2  Kent  Com.  460.  The  rule  of 
the  civil  law  was:  Usurarwn  modus  ex  more  regionis  ubi  contraetum  est  eon- 
stUvUur:  Dig.  lib.  22,  tit.  i.,  L  L;  see  2  Burge,  Colonial  Laws,  860.  This 
author  lays  it  down,  supra ;  "If  the  contract  reserve  to  the  vendor  lawful  in* 
terest  without  specifying  the  rate,  that  rate  is  considered  to  have  been  re- 
served which  is  allowed  by  the  Um  loei  contractus,  whether  it  exoeed%  or  is 
less  than  that  allowed  by  the  lex  lod  rel  sUcb.  He  cannot  reserve  a  rate  of 
interest,  allowed  by  the  latter  law,  if  it  be  prohibited  by  the  lex  lod  conlrac- 
ttu,**  As  to  what  is  to  be  considered  the  lex  loci  contractus,  the  same  author 
says:  *'  When  the  contract  neither  expresses  nor  implies  that  it  is  to  be  per- 
formed in  any  other  plaoe  than  that  in  which  it  is  made^  the  presompiioa  of 
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law  is  that  it  is  to  be  performed  in  the  plaoe  where  it  is  nuule.  But  if  it  be 
expressed  <ir  implied  that  it  is  to  be  performed  in  another  place,  the  latter  is 
the  Ijcua  contractus.'** 

The  decisions  therefore  uniformly  hold  that  interest  ia  allowed  according  to 
-the  rate  established  by  the  law  of  the  country  where  the  contract  is  made,  or 
where  it  ia  to  be  performed  when  no  rate  is  expressly  mentioned;  and  when 
the  rate  is  mentioned,  whether  it  be  legal  or  illegal  depends  upon  the  fact  of 
its  being  permitted  or  prohibited  by  the  law  of  that  place.  Accordingly,  a 
note  made  in  Canadai  where  interest  is  six  per  cent.,  payable  with  interest  in 
y!ngUtKl^  where  it  is  five  per  cent.,  bears  English  interest  only:  Seofidd  v. 
Datfy  20  Johns.  102. 

Where  bonds  and  a  mortgage  to  secure  payment  thereof  are  made  in  New 
York  between  the  parties  resident  there,  and  no  provision  is  made  for  the 
payment  of  the  bonds  elsewhere,  they  are  presumably  to  be  paid  in  New 
York,  and  interest  is  to  be  computed  according  to  the  laws  of  that  state,  al- 
though the  mortgage  given  to  secure  them  is  made  upon  real  estate  in  Bhode 
Island:  Kavanaugh  v.  Day,  10  R.  L  393.  To  the  same  effect,  see  Lewis  v, 
InifertoU,  1  Keyes,  347. 

When  the  rate  of  interest  at  the  plaoe  of  contract  differs  from  the  rate  at 
the  place  of  payment,  the  parties  may  contract  for  either  rate,  and  the  con- 
tract will  be  upheld:  Cromwell  v.  County qf  Sac,  96  U.  S.  62;  Miller  v.  Tifany, 
1  Wall.  298;  Chapman  v.  Robertson,  6  Paige,  627;  KHgore  v.  Dempsey,  25 
Ohio  St.  413;  Peek  v.  Mayo,  14  Vt.  Z3;  BuUers  v.  Olds,  11  Iowa,  1;  Story 
CanfL  of  Laws,  sec  291. 

So  a  contract  made  in  England  for  advances  to  be  made  at  CKbraltar,  at  a 
rate  of  interest  beyond  that  of  England,  would  nevertheless  be  valid  in  Eng- 
land; and  so  a  contract  to  allow  interest  upon  credits  given  at  Gibraltar  at 
ach  higher  rate  would  be  valid  in  favor  of  the  English  creditor:  Harvey  v. 
Archibald,  3  B.  &  G.  626. 

When  interest  is  allowed  not  under  contract  but  by  way  of  damages,  the 
«ate  of  the  lex  fori  must  govern:  Ooddardv,  Foster,  17  WidL  i23. 

Iktebxst  A3  Damages. — Interest  by  way  of  damages  for  the  wrongful  de- 
tention of  a  debt  is  a  distinct  principle  of  liability,  from  that  which  gives 
compensation  for  a  use  or  benefit  derived  from  the  money  of  another:  Hum* 
mel  V.  Brown,  2i  Pa.  St.  313;  Sedgwick  on  Damages,  374.     So  interest  is  de- 
fined  by  Domat  as  a  reparation  of  damages  which  the  law  directs  to  be  made 
to  creditors  in  sums  of  money,  by  debtors  who  fail  to  pay  what  they  owe. 
"Debtors,"  he  says,   "incur  the  penalty  of  interest  by  their  delay  to  pay 
-what  they  owe,  according  as  the  said  delay  may  be  imputed  to  them,  and  may 
"have  that  effect;  which  depends  on  the  nature  of  the  credits  and  on  the  cir- 
•cumstances;  for  in  some  debts  the  bare  default  of  paying  at  the  time  of  pay- 
ment makes  the  interest  to  run  for  the  benefit  of  the  creditor,  although  he 
4io  not  demand  it;  and  in  other  debts  this  interest  is  not  due  except  from  the 
time  that  a  demand  has  been  made:"  1  Domat,  book  3,  tit.  5.    In  Obermyer 
▼.  NidioU,  6  Binn.  159,  post,  Tilghman,  C.  J. ,  says  that  interest  is  now  allowed, 
generally  in  all  oases  where  one  person  detains  the  money  of  another  un- 
jnstly  and  against  his  will,  and  that  it  is  considered  as  a  compensation  for  the 
<lamages  sustained  by  the  plaintiff  in  consequence  of  the  defendant's  breach 
of  contract.    Substantially  the  same  language  is  used  by  Hastings,  C.  J.,  in 
Davis  V.  Oredy,  1  CaL  422. 

The  material  question  in  such  cases  seems  to  be  whether  the  debtor  is 
l^^y  in  default.    When  a  note,  bond  or  other  instrument  is  expressly  pay 
«ble  at  a  time  certain,  the  debtor  is  in  default  if  he  does  not  pay  at  that 
Am.  Dao.  Tou  TE— 13 
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time,  and  interest  nms  from  the  day  of  payment:  Jacobs  v.  Adams,  I  DalL 
62.  And  if  a  note  be  payable  at  a  fixed  time,  as  at  one  day  after  date,  and 
there  be  a  snbjoined  agreement  that  suit  shall  not  be  brought  as  long  as  the 
maker  is  alive,  or  the  payee  is  satisfied  that  he  is  solvent,  interest  still  xxua 
from  the  time  the  debt  is  legally  due:  PoweU  v.  Ouy,  3  Dev.  &  B.  70;  Roll- 
man  v.  Baker,  5  Himiph.  406. 

Interest  DEPSirDiNa  ox  Demand. — In  many  cases  before  interest  can  be 
allowed  as  damans  for  a  default  in  the  payment  of  money,  a  demand  is  essen- 
tial to  fix  the  default.    This  default  or  delay  in  the  discharge  of  an  obliga* 
tion  was  known  by  the  name  of  mora  in  the  civil  law.     When  a  person, 
bound  by  a  contract,  delayed  to  execute  it,  and  this  delay,  mora,  was  of  such 
a  kind  that  culpa  could  be  implied,  he  was  subject  to  something  more  than 
the  necessity  of  fulfilling  the  contract,  and  especially  he  was  in  most  cases 
liable  to  pay  interest,  usuara,  as  it  was  styled:  See  Sandar's  Justinian,  Ham- 
mond's ed.  p.  403.     Where  a  note  or  bond  is  payable  on  demand,  or  on  re- 
quest, although  it  is  suable  at  once,  yet  the  debtor  is  not  considered  in  de- 
fault until  demand  is  made,  and,  therefore,  interest  runs  only  from  the  time 
of  demand  in  pais,  or  of  suit  brought,  which  is  a  judicial  demand:  Dodge  y. 
Perkins,  9  Pick.  369;   Hunt  ▼.  Nevers,  15  Id.  600;  Lancers  v.  Levering,  30 
N.  H.  511;  BartleU  y.  Marshall,  2  Bibb,  467;    WeUs  v.  Ahemdhy,  5  Coon. 
222.    Where  a  note  was  expressed  payable  on  demand,  it  was  held  interest 
was  to  be  allowed  only  from  the  time  of  demand,  and  no  demand  having  been 
made  until  the  action  was  brought,  interest  was  allowed  from  that  time: 
Scudder  v.  Morris,  4  Am.  Dea  382.    The  rule  that  interest  runs  from  the 
time  of  demand  applies  to  a  note  payable  on  demand  for  money  lent  on  the 
day  of  date:  Schmidt  v.  Limehouse,  2  Bailey,  276.    In  cases  of  contingent 
liability,  such  as  that  of  a  surety,  ,the  party  is  not  considered  in  default  until 
notice  or  demand,  when  interest  will  begin  to  run.    Thus,  on  a  guaranty  of 
the  payment  of  notes,  not  above  a  certain  amount,  discounted  at  a  bank,  it 
was  decided  that  the  party  was  liable  to  the  extent  of  the  guaranty  for  all 
unpaid  notes,  with  interest  from  the  time  that  notice  of  non-payment  was 
given:  Washington  Bank  v.  Shurtl^,  4  Met.  30.     Where  a  note  is  stipulated 
not  to  be  payable  until  the  payee  shall  do  some  act,  notice  of  the  perform- 
ance of  the  act  must  be  given  before  interest  begins  to  accrue,  as  the  act  lies 
more  in  the  knowledge  of  the  party  who  is  to  do  it:   Hodges  v.  Holeman^  2 
Dana,  396.    When  a  bill  of  exchange,  payable  at  so  many  days  is  accepted 
generally,  it  was  held  the  acceptor  was  liable  for  interest  from  the  expiration 
of  the  time,  without  a  demand,  but  when  payable  at  a  particular  plaoB,  a  de- 
mand must  be  made  at  that  place  to  entitle  the  party  to  interest:  Laing  v. 
Brailsford,  1  Bay,  222;  Ash  v.  Brewton,  Id.  243.     But  in  MiUer  v.  Bank  q^ 
Orleans,  5  Whar.  503,  this  distinction  was  not  sustained,  and  it  was  held 
that  the  acceptor  of  a  bill  payable  at  a  bank  was  liable  for  interest,  though 
the  bill  was  not  presented  for  payment  at  the  bank,  if  he  had  not  funds  in 
the  bank  ready  to  be  appropriated  to  the  payment  of  the  bill,  and  was  not 
liable  if  he  had.     It  must  be,  however,  understood  that  where  a  person 
wrongfully  detains  money,  no  demand  is  necessary  to  charge  him  with  in- 
terest: Atlantic  Bank  v.  Harris,  118  Mass.  147;  Cooper  v.  Coates,  21  Wall. 
;05;   Paige  v.  WiUeU,  38  N.  Y.  28;    Wood  v.  Bobbins,  11  Mass.  504.    But 
when  thera  is  no  wrong  in  detaining  the  money,  a  demand  is  necessary  to 
charge  the  party  with  interest.     Thus,  in  an  action  to  recover  back  usury 
paid,  it  has  been  held  that  interest  is  due  only  from  the  time  that  the  par^ 
has  reclaimed  the  money  by  demand  or  suit  brought,  because  the  money  was 
paid  to  be  used  by  the  defendant  as  his  own  money,  and  the  plaintiff  had  a 
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perfect  right  to  permit  him  to  do  8o»  and  the  defendant  was  not  in  default  for 
not  refunding:  Wood  v.  Gray,  5  £.  Mon.  92.  So  an  ordinary  factor  or  re- 
ceiving agent  receiving  money  for  his  principal,  and  bound  to  pay  on  order  or 
demand,  is  not  liable  for  interest,  before  a  demand  made,  unless  he  uses  the 
money,  or  has  received  special  instructions  to  remit  as  fast  as  the  money  is 
received,  or  is  in  default  for  not  rendering  an  account:  WiUiaTna  v.  Storrs,  6 
Johns.  Ch.  353;  CraM  v.  Dygert,  4  Wend.  675;  Dodge  v.  Perkins,  9  Pick. 
369.  But  no  demand  is  necessary  where  there  was  a  duty  on  the  defendant 
to  remit  the  money;  and  in  such  a  case,  interest  is  recoverable  from  the  time 
when  it  should  have  been  remitted:  Stacey  v.  Ordham,  14  K.  Y.  492. 

IsteaSst  on  Liquidated  Accounts. — It  is  laid  down  that  no  interest  can 
be  allowed  on  an  unliquidated  account:  MeConnko  v.  Curten,  I  Am.  Dea  540; 
Heal  V.  Keel,  4  T.  B.  Mon.  162;  Palmer  v.  SiockweU,  9  Gray,  237;  Graham 
V.  WiUiams,  16  Serg.  &  R.  257;  Adama  Ex.  Co.  v.  MiUon,  11  Bash,  49;  Brady 
V.  WUeoxcon,  44  CaL  239.  It  is  only  when  an  account  is  liquidated,  when 
the  amount  is  ascertained,  and  therefore  a  pvty  is  apprised  of  his  liability, 
that  interest  can  be  charged.  In  People  v.  New  York,  5  Cow.  331,  the  gen- 
eral principle  is  stated  "that  whenever  the  debtor  knows  precisely  what  he  is 
to  pay,  and  when  he  is  to  pay,  he  shall  be  charged  with  interest  if  he  neg- 
lects to  pay;"  and  the  rule  is  laid  down  in  substantially  the  same  terms  in 
HiaU  ▼.  Jucks,  1  Am.  Dea  555;  and  see  StoeU  v.  Hooper,  62  Me.  54,  to  the 
same  effect.  As  to  when  an  account  is  considered  liquidated,  we  find  a  very 
good  rule  in  Clarh  v.  Dutton,  69  lU.  521,  where  it  is  held  that  a  debt  is  liqui- 
dated when  it  is  certain  what  is  due  and  how  much  is  due;  and  although  it 
may  appear  that  something  is  due,  if  it  does  not  also  appear  how  much  is 
dne,  the  debt  is  not  liquidated.  An  unliquidated  debt  is  one  which  one  of 
the  parties  cannot  alone  render  certain.  And  in  this  case  it  was  held  that 
when  a  party  receives  notes,  property  and  cash,  for  which  he  agrees  to  exe- 
cute his  promissory  note  in  a  given  sum  to  the  party  letting  him  have  the 
tame,  this  will  make  the  account  or  debt  a  liquidated  one,  and  interest  will 
be  recoverable.  And  when  parties  are  engaged  in  continuous  dealings,  the 
presentation  of  bills  at  various  times  stating  parts  of  the  account  does  not 
raise  the  presumption  of  liquidation,  under  which  interest  is  therefore  charge- 
able upon  the  balances  shown  to  be  due:  Baymond  v.  WiUiams,  40  Iowa,  117. 
Bat  an  account  may  be  considered  liquidated  when  on  being  rendered  to  the 
debtor  no  objection  is  made:  Walden  v.  Sherburtie,  15  Johns.  224;  Haight  v. 
Mc  Veagh,  69  lU.  624. 

Where  a  statute  provided  that  interest  at  six  per  cent,  may  be  allowed  on 
money  withheld  by  an  unreasonable  and  vexatious  delay  of  payment;  and  a 
party  owing  an  account  in  October,  1871,  admitted  its  correctness,  and  prom- 
ised to  pay  the  same  which  he  neglected  to  do,  without  any  excuse  for  about 
three  years,  it  was  held  that  he  was  properly  chargeable  with  interest  on  the 
same,  the  delay  being  considered  unreasonable  and  vexatious;  Daniels  v. 
Osbom,  75  HL  615. 

There  are  cases,  however,  where  though  the  account  is  unliquidated,  yet  a 
party  is  chargeable  with  interest  being  delinquent  in  the  payment  or  discharge 
of  an  obligation:  Feeler  v.  Heath,  11  Wend.  47S;  Van  Hensselaer  v.  Jetoell, 
2  N.  Y.  135;  Selden,  J.,  in  McMalion  v.  i\r.  r.  etc.  R.  R.  Co.,  20  Id.  4C3; 
Adams  v.  Fort  Plain  Bank,  36  Id.  255;  Mcllvaine  v.  WWcim,  12  N.  H.  474; 
2IoU  V.  CJiieago  etc.  R.  R.  Co.,  27  Iowa,  22;  and  the  principal  case  carries 
oat  this  doctrine.  So  interest  is  recoverable  upon  an  attomey*s  account  from 
the  time  it  is  rendered  to  the  client:  MygaU  v.  Wilcox,  49  N.  Y.  306.  In 
M'CoUum  Y.  Seward,  62  N.  Y.  316,  it  is  held  that  in  an  action  upon  an  un« 
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liquidated  deoDoand,  the  aUowanoe  of  interest  from  the  time  of  the  ooromenee- 
ment  of  the  action  is  proper.  So  in  Oammeli  v.  Skinner,  2  QalL  45,  it  is  held 
that  a  demand  of  payment  of  an  unsettled  claim  for  wages  being  equTaleot 
to  the  rendering  of  an  account  entitles  to  interest  from  such  demand,  aa  then 
the  debt  is  liquidated,  due,  and  payable. 

IiTTEBEST  nr  Discretion  or  Jury. — Interest  is  recoverable  as  a  matter  of 
law,  where  it  can  be  claimed  by  way  of  contract,  or  as  damages  which  the 
party  is  legally  bound  to  pay  for  the  detention  of  money  or  property  improp- 
erly withheld;  but  where  it  is  imposed  to  pimish  negligence,  tortious,  or  fraud- 
ulent conduct,  it  is  a  question  within  the  discretion  of  the  jury:  Sedgwick  on 
Damages,  374;  Ihina  y.  Fiedler,  12  N.  Y.  40;  Vandervoort  v,  Oould,  36  Id.  639; 
FashoU  y.  Reed,  16  Serg.  &  R.  266:  Amory  v.  McGregor,  16  Johns.  24;  /findb- 
Uy  v.  BeckwiUi,  13  Wis.  31;  J>ox  y.  Dey,  3  Wend.  356;  Young  y.  Singleton,  6 
J.  J.  Marsh.  316;  Stark  v.  Price,  5  Dana,  140. 

In  general,  in  aotiona  ex  delicto,  it  is  in  the  discretion  of  the  jury  to  allow 
interest  by  way  of  damages:  fVcUruth  v.  Becyield,  18  N.  Y.  457;  Bt^ford  v. 
Fannen,  1  Am.  Dec  615.  In  cases  of  unliquidated  damages,  though  the  jury 
may,  according  to  their  discretion,  take  into  account  interest  as  part  of  the 
damages,  yet  they  cannot  give  it  as  interest  eo  nendne:  Ancntm  v.  Shane,  2 
Spears,  594;  Hull  v.  Caldwell,  6  J.  J.  Marsh.  208;  Dotterer  v.  Bennett,  5  Rich. 
298.  Thus,  where  in  an  action  for  the  wrongful  sale  of  real  estate  the  jury 
found  a  verdict  for  a  specified  sum,  with  interest  from  the  day  of  sale,  and 
judgment  was  entered  accordingly,  it  was  reversed,  and  judgment  was  entered 
by  the  appellate  court  for  the  amount  of  the  verdict:  Doxier  v.  Jerman,  SO 
Mo.  216. 

In  McHvaine  v.  Wilkina,  12  N.  H.  474,  Gilchrist^  J.,  gives  a  careful  exam- 
ination to  cases  under  this  head.  Here  it  waaheld  that  in  aasompsit  for  goods 
sold:  and  delivered,  the  jury  should  allow  interest  by  way  of  damages  for  the 
detention  of  the  debt,  upon  the  amount  they  find  due,  from  the  time  of  a  de- 
mand of  payment,  if  one  be  proved;  or  if  there  be  no  demand,  from  the  com- 
mencement of  the  suit.  After  reviewing  some  cases,  the  court  say:  "It  ia 
evident  from  this  brief  statement  of  some  of  the  prominent  authorities  that 
there  is  much  confiict  among  them  as  to  the  cases  where  the  court  must  allow 
interest  as  a  matter  of  law  and  as  incident  to  the  debt.  •  •  •  It  is  said 
by  Mr.  Senator  Spencer  {Reid  v.  Benaselaer  Glass  Factory,  5  Cow.  587),  and  it 
is  undoubtedly  true  that  much  of  the  difficulty  upon  the  subject  of  interest, 
has  arisen  from  the  confusion  and  mingling  of  those  cases  where  the  court  musi 
allow  interest  with  those  where  the  jury  may  allow  it.^ 

Under  statutes  in  some  of  the  states,  the  jury  are  authorized  to  allow  inter- 
est on  unliquidated  accounts  where  there  has  been  a  vezatiouB  delay  of  pay- 
ment, or  the  money  has  been  retained  without  the  owner's  knowledge,  as  in 
Indiana:  Hawkins  v.  Johnson,  4  Ind.  21.  And  whether  interest  should  be 
allowed  in  sucli  esse  is  a  question  for  the  jury,  and  the  supreme  court  will  not 
interfere  with  their  verdict  unless  it  clearly  appear  that  they  have  abused 
their  discretion:  Rogers  v.  West,  9  Ind.  400;  and  see  lUinois  OesUral  B.  B.  Co. 
V.  Cobb,  72  DL  148. 

Intesbst  against  FmuciABiBS. — On  the  principle  of  interest  being  ohaige- 
able  for  wrongful  use  or  detention  of  money,  certain  parties  having  fiduciary 
relations,  as  partners,  executors,  agents  and  trustees,  are  held  liable  for  in- 
terest. The  liability  of  a  trustee  for  interest,  depends  upon  the  money  being 
held  or  appropriated  according  to,  or  in  violation  o^  the  purposes  of  the  trust: 
Rapelje  v.  Norsworthy,  1  Sandf.  Oh.  400.  The  principle  is,  that  a  trustee 
^liall  not  make  any  advantage  to  limself  out  of  the  trust  fond,  and  that  all 
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fxrofito  which  he  has  mader  or  might,  or  ought  to  have  made,  belong  to 
the  eethd  que  truH:  McNair  y.  Bayland,  1  Dey.  Eq.  517;  Sparhatok  v. 
Buell,  9  Vt.  42;  ShtUtleworth  v.  Winter,  55  K.  Y.  624;  Bay  v.  Doughty,  4 
Blaokf.  115;  /V»  ▼.  WUeox,  2  Am.  Dec.  433;  Darrell  v.  i;tfen,  4  Id.  613; 
^iteonw  v.  Bemm,  I  Pick.  530.  The  proper  rule  for  detenmning  the  liability 
is  to  find  whether  there  was  an  obligation  on  the  fiduciary  to  pay  over  the 
money  when  received,  or  if  he  has  failed  to  account  for  it  at  the  proper  time; 
as  in  the  cases  of  factors  and  agents:  WilUanu  v.  Siorre,  6  Johns.  Ch.  353; 
Dodge  v.  Perkina,  9  Pick.  369;  SUery  y.  Cunningham,  1  Met  112;  People  v. 
Oaaherie,  9  Johns.  71;  Boyd  ▼.  OHduritt,  15  Ala.  849;  Harrieonv,  Long,  4 
Desaoas.  111.  So  in  the  case  of  attorneys:  NitbeJt  v.  Lawaon,  1  Kelly,  275; 
Chapman  v.  Burt,  TJ  HL  337. 

The  general  rule  now  established  is,  that  administrators  or  executors  are  not 
chargeable  with  interest,  except  where  they  have  received  interest,  or  used 
the  money,  or  retained  it  unreasonably  after  they  oug^t  to  pay  it  out  to 
claimants,  or  to  account  to  the  court:  Wyman  y.  Hubbard,  13  Mass.  232; 
Moynion  y.  Dyer,  18  Id.  2;  WiUianu  y.  American  Bant,  4  Met.  317;  Tumey 
▼.  Waiiofns,  7  Yerg.  17a 

In  3  Williams  on  Executors,  1844,  it  is  thus  stated:  "There  are  two 
grounds  on  which  an  executor  or  administrator  may  be  ohaiged  with  interest: 
1.  That  he  has  been  guilty  of  negligence  in  omitting  to  lay  out  the  money  for 
tiie  benefit  of  the  estate;  2.  That  he  himself  had  made  use  of  the  money,  or 
has  committed  some  other  mi^eaeanee  to  his  own  profit  and  advantage."  It 
is  considered  unneoeswry  here  to  state  more  than  some  general  principles  re- 
lating to  the  liability  of  these  fiduciaries.  The  subject  will  be  found  exam* 
ined  in  detail  in  the  notes  in  3  Williams  on  Executors,  1844  et  aeq. 

In  relation  to  partners  the  rule  is  laid  down  that  if  oile  partner,  without 
the  knowledge  or  consent  of  the  others,  withdraws  a  part  of  the  partnership 
funds  from  the  legitimate  business  of  the  firm,  and  fraudulently  misapplies  it 
to  his  own  use,  interest  shall  be  charged  against  him  for  the  time  that  he  ex- 
tracted the  money;  but  if  the  money  was  withdrawn  with  the  consent  of  the 
other  partnen,  interest  shall  not  be  charged,  except  from  the  time  that  an 
account  has  been  demanded  and  refused,  the  party  being  in  default  only  from 
that  time:  Solomonr.  Solomon,  2 KeHy,  18;  Miller  r.  Lord,  11  Pick.  11;  Wm^ 
sor  Y.  Savage,  9  Met  347;  HoUieter  v.  BarJdey,  11  N.  H.  502;  Hodgesy.  Par- 
ker, 17  Vt  242;  Bobbmev.  LasweO,  58  ILL  203.  Where  a  partner  agrees  in 
writing  to  exhibit  a  partnership  account  on  a  certain  day,  and  make  settle- 
ment^ snd  on  that  day  refuses  and  withholds  the  books,  he  is  properly  charge- 
able with  interest  from  such  day  on  any  balance  found  against  him,  on  bill  for 
account,  up  to  the  date  of  the  first  decree:  Seroggs  v.  Cunningham,  81 BL  110. 

iNTEBBsr  OK  JiTDOMBiTTS. — On  a  judgment,  interest  is  recoverable;  but  by 
the  common  law  it  cannot  be  included  in  the  execution;  it  can  only  be  by  a 
separate  proceeding:  Sayre  v.  Austin,  3  Wend.  496;  Hogdon  v.  Ilogdon,  2  N. 
H.  169;  Watson  v.  FuUer,  6  Johns.  233.  But  in  most  states  the  right  is  given 
to  include  interest  in  the  judgment  in  the  execution  issued  thereon:  Freeman 
on  Judgments^  sec  441;  TazeweU  v.  Saunders,  13  Gratt  354.  Where  judg- 
ment was  entered  when  the  legal  rate  of  interest  was  six  per  cent. ;  it  was 
hdd  that  such  rate  was  not  to  be  increased  after  the  passage  of  an  ace  making 
seven  per  cent  the  legal  rate:  Cox  v.  Marlatt,  36  K.  J.  389. 

CouFOXJKD  IsraotssL. — Interest  upon  interest  is  never  allowed,  unless  in 
■pedal  csses^  as  where  there  is  a  settlement  of  accounts  between  the  parties 
after  interest  has  become  due,  or  there  has  been  an  agreement  for  that  pur- 
pose sabssqueat  to  the  original  oontraot:  Connectieut  v.  Jackson,  1  Johns.  Oh, 
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14;  Van  BenachooCen  v.  Lawaon,  6  Id.  313;  Stokelp  ▼.  Thampaon,  34  Pa.  St. 
210;  jRoaer.  Bridgeport,  17  Conn.  243;  Camp  v.  Bates,  11  Id.  487;  Crane  t. 
Hardman,  4  Dner,  449;  MudUr  v.  McGregor,  28  Ohio  St  265. 

The  case  of  Camp  v.  Batee,  shows  when  an  agreement  to  pay  interest  on 
interest  which  has  become  due  is  valid,  and  not  usurious.  It  appeared  the 
defendant  gare  a  note  on  January  1,  1829,  payable  in  two  years,  with  lawful 
interest.  Payment  was  not  demanded  at  maturity,  and  nothing  was  done 
until  February,  1832,  when  the  plaintiff  sought  the  defendant,  produced  the 
note,  computed  the  interest,  and  interest  on  that  interest,  and  then  proposed 
that  if  the  defendant  would  allow  this  compound  interest  to  be  added  to  the 
principal,  and  agree  that  a  new  note  which  he  proposed  to  accept  should  be 
drawn  with  interest  to  commence  back  to  January  1,  1832,  and  get  the  de- 
fendant's father  to  indorse,  the  plaintiff  would  extend  the  time  of  payment 
until  January  1,  1834.  The  defendax^t,  being  then  unable  to  pay  and  embar- 
rassed, consented  to  this  -arrangement.  The  judge  charged  the  jury  that  if 
there  was  included  in  the  note  in  suit,  the  interest  which  aoomed  on  the  note 
of  January  1,  1829,  and  interest  upon  that  interest  as  stated,  the  note  would 
not,  on  that  account^  be  usurious,  unless  such  agreement  was  made  and  such 
interest  upon  interest  included  in  the  note  as  a  cover,  and  with  intent  to  ob- 
tain more  than  lawful  interest.  The  plaintiff  obtained  judgment,  and  the 
defendant  moved  for  a  new  trial  on  the  ground  of  misdirection.  Huntington, 
J.,  held  the  agreement  valid,  on  a  very  elaborate  examination  of  cases  bear- 
ing on  the  subject  of  compound  interest,  and  his  opinion  is  therefore  instmc- 
tive.  Wo  find  it  highly  indorsed  in  Roee  v.  Bridgeport,  17  Conn.  246,  and 
Meeker  v.  HiU,  23  Id.  577»  holding  that  a  promissory  note  given  for  compound 
interest  which  accrued  on  other  notes  is  not  usurious.  The  doctrine  of  these 
decisions  is  that  the  taking  of  compound  interest  cannot  per  m  be  considered 
usurious,  and  an  agreement  to  pay  it,  made  after  the  interest  has  become  due 
on  a  contract  reserving  interest  to  be  paid  annually,  or  at  stated  periods,  is 
not  only  legal,  but  is  generally  just  and  equitable,  being  founded  upon  a  moral 
and  equitable  consideration.  The  language  of  Huntington,  J.,  is  noticeable: 
** While,"  he  says,  "we  concede  that  interest  upon  interest,  except  in 
particular  cases,  cannot  be  collected,  we  do  not  assent  to  the  doctrine 
that  the  debtor  is  under  no  moral  obligation  to  pay  it  We  think  he  is 
bound  by  every  principle  of  sound  morality  to  fulfill  a  contract  into  which 
he  has  voluntarily  entered,  to  pay  interest  at  the  expiration  of  the  time 
agreed  upon;  and  if  he  fails  to  do  this,  and  agrees  to  pay  interest  upon 
that  interest,  we  are  not  able  to  discover  why  a  breach  of  tiie  latter  agree- 
ment would  not  be  a  violation  of  a  moral  duty,  binding  in  conscience, 
and  which  natural  justice  and  equity  require  should  be  performed." 
Beferring  to  cases,  he  proceeds:  "There  is  no  doubt,  an  agreement  to  pay 
compound  interest  will,  in  some  cases,  be  enforced;  nor  can  it  be  denied  that 
there  are  cases  in  which  interest  will,  by  the  courts,  be  changed  into  princi- 
pal and  carry  interest.  It  may  lawfully  be  demanded,  upon  a  special  agree* 
ment  made  after  the  interest  has  become  due,  or  where  a  settlement  of 
accounts  take  place,  after  it  has  become  due:  Van  Benechooien  v.  Latoeon,  6 
Johns.  Ch.  313;  Connecticut  v.  Jackson,  1  Id.  13.  If  a  trustee  convert  the 
trust-moneys  to  his  own  use  or  employ  them  in  his  business  or  trade,  he  will 
be  charged  with  compound  interest:  Schi^elin  v.  Stewart,  1  Johns.  Ch.  620; 
Kewton  v.  Bennett,  1  Bro.  Ch.  359;  Foster  v.  FosUr,  1  Id.  616;  Raphael  v. 
Boekm,  11  Ves.  92;  Dorriford  v.  Dorr^ord,  12  Id.  127.  If  a  partner  refuses 
to  disclose  the  profits  of  moneys  he  has  overdrawn  from  the  partnership 
funds,  compound  interest  will  be  allowed  against  him:  Stoughton  v.  Ljfnch,  2 
Johns.  Ch.  209.    So,  where  a  trustee  has  advanced  moneys  to  prsserve  th« 
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trust  property  from  waste,  or  to  secure  the  title  to  it»  or  to  remove  a  lien 
upon  it,  interest  upon  interest  has  been  allowed  to  him:  BarreU  y.  Joy,  16 
Mass.  221.  Chief  Jnstioe  Pari^er  observes:  'The  court  of  chancery,  in  Eng- 
land, has  allowed  or  disallowed  compound  interest  according  to  the  justice  of 
each  particular  case.'  It  is  presumed  to  be  charged  where  it  is  consistent 
with  the  course  of  dealing  between  the  parties:  EcUon  v.  BeU,  5  B.  &  A.  34; 
Ex  parte  Bevan,  9  Ves.  jr.  223;  Moore  v.  VoughUm,  1  Stark.  Ca.  487;  NewdU 
r.  Jones,  4  C.  &  P.  124.  Numerous  other  cases  might  be  cited,  which  estab- 
lish the  doctrine  that  compound  interest  will  be  allowed,  under  special  cir- 
cumstances, not  only  where  there  is  an  agreement  to  pay  it,  but  where  the 
demand  is  resisted.*' 

In  a  late  case  in  New  York,  Young  7.  EUl,  67  N.  Y.  162,  this  subject  is 
thoroughly  examined.  It  is  here  held  that  compound  interest  can  only  be 
recovered  upon  some  new  and  independent  agreement  made  after  simple  in- 
terest has  accrued,  and  upon  sufficient  consideration,  or  in  mercantile  trana- 
Actions,  upon  a  contract  implied  from  the  course  of  dealing  or  from  custom. 
Where  interest  has  already  accrued,  the  parties  may  lawfully  agree  to  turn 
■nch  interest  into  principal  so  as  to  carry  interest  in/tUuro,  and  the  forbear- 
ance will  constitute  a  consideration;  but  a  promise  to  pay  interest  upon  in- 
terest, which  is  to  operate  retrospectively,  and  is  supported  by  no  considera- 
tion, save  a  moral  one  resulting  from  the  fact  that  the  interest  is  in  arrear 
and  unpaid,  is  not  valid.  Now  this  is  at  variance  with  Camp  v.  Bates,  in 
this,  that  it  denies  the  sufficiency  of  a  moral  consideration  to  uphold  a  promise 
to  pay  compound  interest  which  is  to  operate  retrospectively.  From  this 
position  of  the  court,  however,  three  judges,  Church,  C.  J.,  Folger  and  Earl, 
JJ.,  dissented.  Allen,  J.,  in  giving  the  opinion  of  the  court,  says:  ''Com- 
pound interest  can  only  be  recovered  upon  some  new  and  independent  agree- 
ment, made  upon  a  good  consideration  *  *  *.  The  exacting  or  reserving 
of  compound  interest  has  not  met  with  favor  in  the  courts,,  but  the  right  to 
retain  it  when  voluntarily  paid  is  not  disputed,  and  a  recovery  of  it  upon  ex- 
press contract  made  after  the  interest  has  accrued  and  upon  a  sufficient  con- 
■ideration,  is  allowed.  When,  by  the  terms  of  an  obligation,  interest  is  pay- 
able at  stated  periods,  interest  upon  interest  from  the  time  it  becomes  due, 
only  gives  the  creditor  the  usual  and  legal  equivalent  for  the  non-payment  of 
money  payable  at  a  day  certain,  and  in  some  states  recovery  may  be  had  of 
interat  upon  interest  under  such  circumstances  without  a  special  con- 
tract to  that  effect.  With  us  it  is  not  allowed.  Two  propositions  are  defi- 
nitely settled  by  adjudication:  Firsts  That  an  agreement  to  pay  interest  upon 
interest  must,  in  order  to  its  validity,  be  made  after  the  interest  which  is  to 
bear  interest  has  become  due;  and,  Second.  That  it  must  be  supported  by  a 
sufficient  CO  isideration." 

In  Bledjoe  v.  Nixon,  69  N.  C.  89,  interest  was  allowed  on  the  arrears  of 
interest  due  on  a  promissory  note,  although  there  was  no  express  agreement; 
bat  this  is  contrary  to  the  doctrine  in  New  York,  and  to  the  decisions  gen- 
erally: See  Henry  v.  Flagg,  13  Met.  65;  Ferry  v.  Ferry,  2  Cush.  92;  Pindall 
V.  Bank  of  Marietta,  10  Leigh,  481;  Doe  v.  Warren,  7  Greenlf.  48;  Fiizhugh 
T.  McPherson,  3  GilL  409. 

There  are  cases  wb^re  executors  and  trustees,  on  the  ground  of  culpable 
nsgiigence  or  misuse  of  funds,  are  chargeable  with  compound  interest:  Bowles 
V.  Drayton,  1  Am.  1>ea  689;  Hannahs  v.  Hannahs,  68  N.  Y.  610.  To  justify 
the  compounding  '^  interest,  there  must  not  be  merely  neglect,  but  some 
willful  breach  of  o^Hy,  or  a  refusal  to  properly  account,  or  a  neglect  or  refusal 
to  make  certain  ir  'sstments  or  disposition  of  income  as  directed:  1  Perry  on 
Trusts,  sec  471. 


200  Grumon  r.  Baymond.         [Conn, 


Grumon  V.  Ratmond. 

[1  Oant.  40.] 

Gbooxtd  vok  iBSunro  Ssabch  Warra^mt. — A  warrant  to  aeaieh  for  itolen 
goodly  and  arrest  the  person  suspected,  shonld  only  issue  on  an  oath  by 
the  applicant,  showing  his  goods  to  have  been  stolen,  and  that  he  strongly 
sospects  that  they  are  concealed  in  a  specific  place,  and  stolen  by  a  per* 
son  distinctly  pointed  out;  and  the  warrant  should  specifically  describe 
the  goods,  place  and  person,  and  direct  the  officer  to  search  such  place^ 
and  arrest  such  person  only. 

Judicial  Liabilttt. — If  the  preliminaiy  requisites  be  omitted,  or  if  the  war- 
rant  be  general,  the  proceeding  is  coram  turn  jucUce^  and  the  magistrate 
who  issues  the  warranty  and  the  officer  who  executes  it,  are  liable  in  tres- 
pass to  the  party  injured. 

Tbespass,  vi  et  armis,  for  the  unlawful  arrest  and  imprison- 
ment of  the  plaintiff.  It  appeared  that  Orumon»  with  four 
others,  had  been  arrested  by  the  defendant  Betts,  a  consta- 
ble, by  virtue  of  a  warrant  issued  by  Baymond,  a  justice  of 
the  peace,  at  the  complaint  of  one  Terrel.  The  warrant  was  in 
these  words:  ''To  the  sheriff  of  the  county  of  Fairfield,  or  his 
deputy,  or  either  of  the  constables  of  the  town  of  Wilton, 
greeting :  Whereas  Dunning  Terrel,  of  Wilton,  Fairfield 
county,  has  this  day,  by  writing  under  oath,  exhibited  to  me 
the  subscribing  authority,  his  complaint,  that  at  said  Wilton,  on 
the  first  of  January,  1813,  two  bags  were  feloniously  taken  and 
stolen  from  the  complainant,  from  the  house  belonging  to  A. 
and  Z.  Baymond,  in  said  Wilton,  of  the  value  of  one  dollar, 
marked  A.  C.  and  M.  M.,  and  that  several  i)ersoiis  are  sus- 
pected of  taking  said  bags,  and  that  they  are  concealed  at 
Aaron  Hyatt*s,  in  said  Wilton,  or  some  other  place  or  house  in 
said  Wilton;  and  said  Terrel  prays  for  a  warrant  to  search  after 
and  recover  said  bags,  as  by  complaint  appears.  These  are 
therefore,  by  authority  of  the  state  of  Connecticut,  to  com- 
mand you  forthwith  diligently  to  search  the  premises  of  Aaron 
Hyatt,  in  said  Wilton,  and  other  suspected  places,  houses, 
stores  or  bams,  in  said  Wilton,  for  said  bags,  and  also  to 
search  such  persons  as  are  suspected;  and  if  you  shall  find  said 
bags  and  the  person  suspected,  you  are  to  take  said  bags  and  ar- 
rest the  person  suspected,  and  him  have  forthwith  before  me,  the 
subscribing  authority,  at  my  dwelling-house  in  Wilton  afore- 
■aid,  to  be  dealt  with  as  the  law  directs.  Dated  at  Wilton,  on 
this  first  day  of  January,  1813.  Zadock  Baymond,  justice  of 
the  peace."  Five  persons,  including  the  plaintiff,  were  ar- 
rested, Betts  having  found  two  bags  at  Hyatt's  store  marked  A. 
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G.  and  M.  M.  Upon  the  hearing  before  the  justice,  the  war- 
lant  "was  adjudged  insufficient,  and  the  costs  tia:ed  against  the 
complainant. 

Upon  these  facts  the  jury  were  instructed  to  find  for  the 
plaintiff,  which  was  accordingly  done;  and  the  defendants 
moYed  for  a  new  trial. 

Sherwood^  N.  Smith  and  Bissell,  for  the  defendants.  The 
justice,  in  issuing  the  warrant  and  declaring  the  complaint  to 
be  insufficient,  acted  judicially,  and  cannot  be  held  liable  in 
any  form  of  action:  2  Hale's  P.  C.  150;  2  Hawk.  P.  G.  c.  13, 
s.  20;  4  Bum's  Just.  104;  2  Swift's  Syst.  115,  116;  Frisbie  v. 
BuOer,  Kirby,  213;  Phelps  v.  SiU,  1  Day,  315,  329.  The  pro- 
cess was  regular;  yet,  if  irregular,  it  was  issued  by  a  competent 
authority,  and  the  officer  executing  it  is  not  liable.  The  person 
making  the  complaint  alone  is  liable:  2  Swift's  Syst.  58,  96; 
Parsons  v.  Lloyd^  2  Wils.  345,  346;  Samuel  v.  Payne,  Doug. 
360. 

M.  M.  Sherman,  canira* 

By  Court,  Beevb,  0.  J.  That  this  warrant  was  such  as  no 
justice  ought  to  have  issued  will  be  admitted;  for  it  is  not  only  a 
warrant  to  search  for  stolen  goods  supposed  to  be  concealed  in 
a  particular  place,  but  it  is  a  warrant  to  search  all  suspected 
places,  stores,  shops  and  bams  in  Wilton.  Where  those  sus- 
pected places  were  in  Wilton  is  not  pointed  out,  or  by  whom 
suspected;  so  that  all  the  dwelling-hduses  and  oat-houses 
within  the  town  of  Wilton  were  by  this  warrant  made  liable  to 
search.  The  officer  also  was  directed  to  search  suspected  per- 
sons, and  arrest  them.  By  whom  they  were  suspected,  whether 
by  the  justice,  the  officer,  or  complainant,  is  not  mentioned;  so 
ih&t  eveiy  citizen  of  the  United  States  within  the  jurisdiction  of 
the  justice  to  try  for  theft,  was  liable  to  be  arrested  and  carried 
before  the  justice  for  trial.  The  warrant  was  this:  Search  eveiy 
house,  store  or  bam  within  the  town  of  Wilton,  that  is  sus- 
pected of  haring  certain  bags  concealed  in  it,  said  to  be  stolen, 
and  all  persons  who  are  suspected  of  having  stolen  them.  This 
is  a  general  search-warrant,  which  has  always  been  determined 
to  be  illegal,  not  only  in  cases  of  searching  for  stolen  goods, 
but  in  all  other  cases. 

In  the  histoiy  of  legal  proceedings  there  is  no  such  warrant 
to  be  found  as  to  arrest  all  suspected  persons;  for  in  those  gen- 
eral warrants  issued  by  Lord  Halifax,  as  secretary  of  state,  in 
of  libels,  the  persons  to  be  arrested  were  pointed  out  in 


802  Gbumon  v.  IUykokd.  [Conn, 

every  warrant;  but  ii  was  to  ransack  a  man's  house,  and  to 
bring  all  his  books,  papers,  etc.,  before  Lord  Halifax.  A  num- 
ber of  suits  were  brought  against  those  employed  by  Lord  Hal- 
ifax for  having  executed  these  warrants;  and  in  every  instance 
the  plaintiff  prevailed,  and  recovered  exemplary  damages  by 
verdicts  of  the  jury;  which  verdicts  were  approved  by  the 
court;  for  in  all  the  applications  for  new  trials  they  refused 
them.  It  cannot  be  said  that  those  cases  differed  from  the 
present  one;  that  in  this  case  the  justice  had  jurisdiction  over 
theft,  and  might  issue  a  proper  warrant  in  the  case;  and  having 
issued  an  improper  one,  it  is  only  an  error  in  judgment  respect- 
ing a  subject  over  which  he  has  jurisdiction,  and  therefore  he 
cannot  be  accountable;  but  that  Lord  Halifax,  as  secretary  of 
state,  had  no  jurisdiction  over  the  subject-matter.  This  is  not 
the  case.  A  secretary  of  state  has  power  to  commit  for  treason 
and  seditious  libels  upon  a  proper  warrant:  Bex  v.  Kendall  and 
Bow,  Skinn.  596;  S.  0.,  1  Salk.  347;  S.  0.,  1  Ld.  Baym.  65; 
Bex  V.  Wyndham^  1  Str.  2;  Searche'a  case,  1  Leon.  70,  pi.  93; 
Yaxley's  case.  Garth.  291;  Hdlyard's  case,  2  Leon.  175,  pi.  213; 
2  Hawk.  P.  0. ,  c.  16,  s.  4.  And  this  doctrine  was  held  to  be 
correct  by  the  court  who  tried  the  cases:  2  Wils.  288.  The 
ground  on  which  the  defendants  were  held  liable  was  not  that 
the  secretary  had  no  jurisdiction  in  oases  of  libels  against  the 
government,  but  that  he  had  no  jurisdiction  to  issue  such  pro- 
cess; for  there  must  be  not  only  a  jurisdiction  of  the  subject- 
matter,  but  also  a  jurisdiction  of  the  process.  This  point  was 
expressly  determined  in  the  case  of  Martin  v.  MirehaU  and  Key, 
Hob.  63.  In  a  case  tried  by  the  mayor  of  York,  the  action 
brought  was  trespass  vi  et  armis.  The  mayor  of  York  was 
judge  of  a  court  of  limited  jurisdiction,  and  issued  a  process 
which  was  illegal.  Though  he  had  full  jurisdiction  over  the 
subject-matter  tried,  yet  the  court  held  him  liable;  for,  say  the 
court,  the  judge  had  a  limited  jurisdiction  of  the  subject-matter 
tried,  but  had  no  jurisdiction  of  such  process  as  was  issued. 
This  doctrine  was  recognized  as  correct  in  Perkin  v.  Proctor,  2 
Wils.  386,  where  the  court  say  there  must  be  jurisdiction  of  the 
process  as  well  as  of  the  person  and  cause. 

In  the  principal  case  the  law  knows  of  no  such  process  as 
one  to  arrest  all  suspected  persons  and  bring  them  before  a 
court  for  trial.  It  is  an  idea  not  to  be  endured  for  a  moment. 
It  would  open  a  door  for  the  gratification  of  the  most  malig- 
nant passions,  if  such  process  issued  by  a  magistrate  should 
screen  him  from  damages.    As  there  is  no  such  process  known 
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to  the  law  as  ihe  record  presents,  no  person  could  be  ar- 
rested under  it.  The  case,  then,  stands  on  no  better  ground 
than  it  would  if  there  had  been  no  process,  and  a  verbal 
direction  had  been  given  to  arrest  all  suspected  persons  and 
bring  them  before  the  justice.  But  the  magistrate  who  issued  a 
Terbal  process  to  arrest  was  held  liable  in  trespass;  and  this  is 
recognized  as  good  law  in  2  Wils.  886. 

Should  it  be  asked  if  a  justice  issues  a  warrant  which  has 
some  defect  in  it,  so  that  the  person  arrested  cannot  be  held  by 
it,  is  the  justice  liable  ?  I  answer,  he  is  not,  if  he  aims  at  issu- 
ing a  process  which  the  law  recognizes,  and  fails  through  some 
oversight  or  mistake.  If  he  should  attempt  to  issue  an  attach- 
ment against  the  goods,  estate  or  person  of  a  debtor,  and  direct 
the  officer  for  want  of  property  to  take  the  debtor  and  him  have 
before  the  court,  etc.,  and  it  should  be  so  defective  as  to  abate, 
the  justice  would  not  be  liable;  for  he  had  jurisdiction  over 
that  kind  of  process  which  he  issued.  But  if  he  should  direct 
the  officer,  for  want  of  property,  to  take  the  body  of  the  debtor 
and  put  him  in  irons,  and  confine  him  in  Newgate,  he  would  be 
liable;  for  the  law  knows  of  no  such  process.  Where  there  is 
a  want  of  jurisdiction  over  the  persons,  as  in  the  Marahdlsea 
case,  10  Co.  70,  or  over  the  cause,  as  if  a  justice  should  try 
a  man  for  murder;  or  over  the  process,  as  in  the  case  cited  from 
Hobart,  it  is  the  same  as  though  there  was  no  court.  It  is 
coram  nanjudice.  From  the  case  of  EntickY,  Carrington,  2  Wils. 
275,  we  have  the  opinion  of  the  chief  justice,  that  if  a  warrant 
which  is  against  law  be  granted,  such  as  no  justice  of  the  peace 
or  other  magistrate,  high  or  low,  has  power  to  issue,  the  justice 
who  issues,  and  the  officer  who  executes  it,  are  liable  in  an  ac- 
tion of  trespass.  And  no  man  can  hesitate  to  say,  that  the  law 
knows  of  no  such  warrant  as  one  to  arrest  suspected  persons 
without  naming  them,  without  any  complaint,  against  any  per- 
son, leaving  it  to  the  officer  to  suspect  whom  he  pleases,  or  to 
arrest  every  person  that  any  other  person  suspects. 

But  there  is  another  point  of  light  in  which  this  subject  may 
be  viewed.  The  justice  never  had  any  jurisdiction  of  the  sub- 
ject-matter. This  purports  to  be  a  search-warrant  for  stolen 
goods;  and  the  law  requires  that  before  any  justice  can  have 
power  to  issue  a  warrant  in  such  case,  certain  requisites  be  com- 
plied with.  It  ia  comparatively  of  modem  date  that  such  a  war- 
rant could,  under  any  circumstances,  issue.  In  the  time  of 
Lord  Coke  it  could  not  be  done:  4  Inst.  176,  177.  Butitia 
now  allowed  under  certain  circumstances.     There  must  be  an 
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oath  by  the  applicant  that  he  has  had  his  goods  stolen,  and 
strongly  suspects  that  they  are  concealed  in  such  a  place;  and 
the  warrant  cannot  give  a  direction  to  search  any  other  place 
than  the  particular  place  pointed  out.  By  the  complaint  on 
record  in  writing  it  does  not  appear  that  any  oath  was  nuido 
that  the  bags  were  stolen;  nor  that  any  place  was  pointed  out 
where  they  were  concealed;  both  of  which  were  necessary,  and 
without  them  no  warrant  could  issue.  But  it  is  said  that  from 
the  warrant  under  the  hand  of  the  justice  it  appears  that  there 
was  an  oath  that  the  bags  were  stolen,  and  that  they  were  con- 
cealed at  Aaron  Hyatt's,  or  some  other  place.  It  is  true  the 
justice  so  says;  but  it  will  be  remarked  that  he  says,  ''as  will 
appear  by  the  complaint;"  and  upon  examination  of  that,  there 
is  no  oath  ever  made  that  there  was  any  felony,  or  any  place 
pointed  out  where  the  stolen  bags  were  supposed  to  be;  m  that 
the  justice  had  no  jurisdiction  oyer  the  case  so  as  to  issue  a 
search-warrant.  But  admitting  that  the  warrant  under  the 
hand  of  the  justice  presents  to  us  correctly  the  facts,  it  will  not 
help  the  defendants;  for  there  is  no  place  pointed  out,  only  at 
Aaron  Hyatt's  or  somewhere  else,  which  is  equivalent  to  saying 
that  they  were  somewhere  concealed.  This  would  not  be  suffl* 
cient  to  warrant  the  issuing  of  a  search-warrant. 

If  it  should  be  contended  that  it  would  authorize  the  issuing 
of  a  warrant  to  search  Aaron  Hyatt's,  yet  it  laid  no  foundation 
to  search  any  other  place,  for  no  other  place  is  mentioned;  and 
notwithstanding  this,  the  warrant  directs  all  suspected  places 
in  Wilton  to  be  searched,  whether  houses,  bams  or  stores;  and 
under  a  warrant  so  issued,  the  plaintiff  was  arrested.  It  is  no 
uncommon  thing  where  there  is  a  court  of  limited  jurisdiction, 
that  their  jurisdiction  depends  upon  the  existence  of  certain 
things,  and  for  want  of  these  the  court  has  no  jurisdiction;  and 
eyerything  done  by  the  court  where  these  are  wanting,  is  coram 
nonjudice,  and  the  judge  and  the  officer  are  in  such  case  liable 
in  trespass  to  any  person  who  may  be  arrested  by  a  warrant  issu- 
ing from  the  court. 

There  is  a  notable  case  in  2  Str.  993,  which  fully  establishes 
this  doctrine.  It  is  the  case  of  Smith  y.  Bouchier,  and  others, 
yiz.,  the  yice-chancellor  of  the  uniyersity  of  Oxford,  the  judge, 
goaler  and  party.  The  question  arose  upon  a  custom,  that  a 
plaintiff  making  oath  that  he  has  a  personal  action  against  any 
person  within  the  precincts  of  the  uniyersity,  and  that  he  belieyes 
the  defendant  will  not  appear,  but  run  away,  the  judge  may 
award  a  warrant  to  arrest  him  and  detain  Lim  until  security  is 
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given  for  answering  the  complaint.  On  the  seTenth  of  August, 
1731,  the  defendant,  Bouchier,  having  the  privil^e  of  the  uni- 
versity, made  a  complaint  to  the  defendant  Shippen,  the  vice- 
chancellor,  of  a  personal  action  against  the  plaintiff  Smith  to 
his  damage  one  thousand  pounds,  according  to  his  estimation, 
and  that  he  suspected  that  the  plaintiff  Smith  would  run  away. 
He  took  his  oath  of  and  upon  the  truth  of  the  premises,  upon 
which  a  warrant  was  granted  to  the  other  defendants,  who 
arrested  Smith,  and  kept  him  in  prison  eight  days  for  want  of 
sureties.  Here,  it  will  be  observed,  the  requisite  was,  that  the 
plaintiff  should  swear  to  his  belief  that  the  defendant  would  run 
away,  whereas  the  oath  was,  that  he  suspected.  The  court  held, 
that  it  was  necessary,  to  give  jurisdiction  to  the  court,  that  he 
fihould  swear  to  his  belief,  and  because  he  did  not,  all  that  was 
done  was  coram  non  jtuiice,  and  void.  The  vice-chancellor, 
judge,  officer  and  party  were,  therefore,  all  held  to  be  liable  in 
an  action  of  trespass  and  false  imprisonment. 

As  in  that  case  there  was  no  jurisdiction  without  an  oath  that 
the  plaintiff  believed,  so  in  this  case  there  is  no  jurisdiction  with- 
out an  oath  that  the  bags  were  concealed  in  some  specific  place. 
As  there  was  no  such  oath,  the  justice  had  no  jurisdiction.  This 
case  is  precisely  in  point. 

TVhen  this  case  is  viewed  in  either  point  of  light  the  case  is 
with  the  plaintiff,  for  although  the  justice  had  jurisdiction  of 
the  subject-matter  of  theft,  yet  he  had  no  jurisdiction  over  such 
a  process.  It  was  unknow^  in  law  and  illegal,  and  could  not 
be  issued  by  any  magistrate  high  or  low,  as  is  expressed  by 
Lord  Camden,  without  making  that  magistrate  liable,  provided 
any  x>crson  was  arrested  under  it.  As  to  the  warrant  to  search 
for  stolen  goods,  this  could  iu  no  case  be  issued,  unless  certain 
requisites  had  been  observed,  which  were  not  observed  in  this 
ease,  and  of  course  the  justice  had  no  jurisdiction  in  the  case. 
The  justice,  therefore,  was  liable  to  this  action,  and  the  officer 
also  who  executed  it;  for  although  an  officer  is  not  always  liable 
when  he  executes  an  improper  warrant,  yet  this  is  in  a  case 
where  it  does  not  appear  on  the  face  of  the  warrant  that  it  is 
illegal.  It  may,  for  anything  that  the  officer  can  discover,  be 
legal,  and  in  such  case,  it  is  his  duty  to  obey,  and  to  presume 
that  it  is  lawful.  But  an  officer  is  bound  to  know  the  law,  and 
when  the  warrant  on  the  face  of  it  appears  to  be  illegal,  and  he 
executes  it,  he  is  liable  to  the  person  arrested.  Such  was  the 
present  case. 

This  point  has  for  many  years,  and  in  many  cases,  been  so 
decided  by  the  superior  court  of  this  state,  and  the  same  point 


206  Ohaleeb  v.  Ohalkeb.  [Conu. 

was  so  decided  by  the  circuit  court  of  the  United  States,  iu  the 
case  of  the  sheriff  of  Hartford  county,  where  a  protection  was 
granted  by  the  general  assembly  to  one  Huntington  to  attend 
upon  a  petition  which  he  had  pending  before  the  general  assem- 
bly. In  the  protection  it  did  not  appear  what  the  nature  of 
that  petition  was,  though  it  was,  in  fact,  a  petition  by  him  as  an 
insolvent  debtor.  It  was  contended  that  the  assembly  could 
not  constitutionally  grant  the  petition,  and  of  course  had  no 
authority  to  aUow  a  protection  in  a  case  oyer  which  they  had  no 
jurisdiction.  The  circuit  court  decided  that  the  assembly  had 
power  to  grant  the  protection;  but  they  also  decided,  that  sup- 
posing they  had  not,  yet  it  did  not  appear  what  the  nature  of 
the  petition  was  on  which  the  protection  was  granted;  and  it 
might  be  a  petition  in  chancery  which,  by  the  laws  of  the  land, 
they  were  a  court  appointed  to  decide:  Stat.  tit.  128,  c.  1,  s.  6; 
and  the  sheriff  was  not  to  make  any  indecent  conjectures  that 
it  was  in  a  case  where  they  had  no  jurisdiction,  when  it  might 
be  allowed  in  a  case  where  they  had  jurisdiction.  The  sheriff^ 
then,  having  executed  a  process  which  he  was  bound  to  obey, 
it  was  admitted  by  all  that  he  could  not  be  liable;  and,  also,  if 
it  was  one  which  on  the  face  of  it  was  illegal,  his  duty  would 
have  required  that  he  should  not  execute  it. 

I  am,  for  these  reasons,  of  opinion  that  there  ought  not  to  be 
a  new  trial. 

In  this  opinion  the  judges  severally  concurred. 

New  trial  denied. 


See  a  parallel  case  aa  to  the  requisitea  of  a  Beaich*waRant:  BeU  v.  Clapp^ 
fx>8t.    As  to  judicial  liability,  see  Yates  v.  Lansing  and  note,  pod. 

On  the  point  of  jurisdiction,  this  case  is  affirmed  in  Traq/  v.  WilUanUf  4 
Conn.  113;  Case  v.  Humphrey,  6  Id.  139;  CuUerv,  Wadsworth^  7  Id.  11;  Starr 
V.  ScoU,  8  Id.  484;  Watson  v.  Watson,  9  Id.  144:  AUen  v.  Gray,  11  Conn.  102; 
Bowler  v.  Hldrtdge^  18  Id.  13;  Sears  v.  Terry,  26  Id.  280;  Gray  v.  Davis,  27 
Id.  455. 


Ghalker  V.  Ghalker. 

[1  Gomr.  79.] 

Wnmr  Emikt  Ebskntllu — ^Where  an  estate  of  freehold  is  granted  npon  con- 
dition, and  a  breach  occurs,  the  grantor  must  make  an  actual  entiy  or 
claim  in  order  to  revest  the  estate. 

Claim. — Bringiog  an  action  of  disseisin  is  not  a  claim  within  the  meaning  of 
the  law,  nor  is  it  a  sufficient  substitute  for  an  entry. 

Waiteb,  of  FoRTErruRE. — Where  a  forfeiture  of  an  estate  of  freehold  upon 
condition  has  taken  place  for  non-payment  of  an  annuity,  an  aoceptanoe 
by  the  grantor  of  the  sum  due  is  a  waiver  of  the  forfeiture,  which  if 
onoe  waived  cannot  afterwards  be  claimed. 
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Action  of  disseisin.  The  defendant,  Stephen  Chalker,  derived 
title  under  a  deed  from  the  plaintiff,  Jeremiah,  dated  October  25, 
1805,  which,  in  consideration  of  love  and  affection  for  Anno,  the 
widow  of  plaintiff's  brother,  conveyed  the  premises  to  Anne  and 
the  children  of  Anne  and  Stephen  forever,  with  the  following  con- 
dition: "  Provided,  nevertheless,  and  these  presents  are  so  con- 
ditioned that  the  said  Anne  and  the  children  of  said  Anne  and 
Stephen  shall  annoallj  pay  to  said  Jeremiah  the  sum  of  fifty 
dollars,  during  his  natural  life,  but  on  default  of  such  payment 
yearly,  or  annual  payment  of  said  fifty  dollars  to  said  Jeremiah, 
this  instrument  shall  be  void  and  of  no  effect."  Annual  pay- 
ments were  regularly  made  up  to  the  year  ending  October  25, 
1808,  when  payment  was  not  made  until  October  30,  when  the 
plaintiff,  Jeremiah  Chalker,  received  the  same,  as  also  the  pay- 
ment for  the  year  1809.  In  May,  1807,  the  selectmen  of  Dur- 
ham by  their  instrument  in  writing,  appointed  Jabez  Chalker  as 
overseer  of  the  plaintiff,  to  manage  the  latter's  property  on  and 
after  that  date.  Jabez  accepted  the  appointment,  and  on  the 
thirtieth  of  October,  1808,  refused  to  receive  the  annual  pay- 
ment for  that  year  then  over  due,  claiming  that  the  lands  had 
revested  in  the  plaintiff  by  the  terms  of  the  deed. 

Pursuant  to  instruction  the  jury  found  for  the  defendant;  and 
thereupon  the  plaintiff  moved  for  a  new  trial. 

Staples,  in  support  of  the  motion. 
SaanieTf  conira. 

Teuxbull,  J.  In  respect  to  the  necessity  of  actual  entry  or 
ehum  in  order  to  take  advantage  of  the  forfeiture,  and  revest 
the  estate,  it  may  be  proper  to  inquire  what  were  the  rules  of 
common  law  as  to  seisin  and  trespass  of  land,  what  alterations 
have  been  made  in  them  by  the  English  statu  ties,  and  what  in 
this  state  by  our  own  statutes  or  practice.  In  the  early  periods 
of  English  jurisprudence,  the  want  of  public  registers,  the 
ignorance  of  forms,  and  general  incapacity  of  the  common  peo- 
ple to  read  or  write,  were  supplied  by  solemnities,  ceremonies, 
and  notoriety  in  their  transactions,  and  particularly  in  the 
transfer  of  real  estate.  Lands  were  aliened  by  making  livery 
and  seisin  in  public  before  witnesses.  When  written  forms  of 
conveyance  were  introduced  every  practicable  solemnity  was  re- 
quired. The  feoffer  affixed  his  seal  to  the  instrument,  and 
formally  delivered  it  to  the  use  of  the  feoffee.  At  a  latter 
period  his  signature  was  added,  by  making  his  mark  or  writing 
name.     Still  the  deed  of  feoffment  did  not  convey  the  land. 
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It  was  only  in  nature  of  evidence  that  an  actual  f eofinent  had 
been  made,    Liyery  of  seisin  only  could  vest  the  title  in  the 
feoffee,  and  was  still  equally  necessary  in  all  cases  wherein 
actual  seisin  could  be  delivered:  Lit.  sec.  66;  2  Bl.  Com.  811. 
Hence,  the  distinction  between  things  corporeal,  which  lie 
only  in  liveiy,  and  incorporeal  rights,  which  lie  in  grant,  and 
pass  by  the  delivery  of  the  deed.    The  mere  delivery  of  a  deed 
of  feofi^ent,  without  livery  and  seisin,  gave  to  the  feoffee  a 
license  to  enter,  and  nothing  more;  by  such  entry  he  held  only 
as  a  tenant  at  vTill.    He  who  gave  the  deed  might  turn  him  out 
when  he  pleased,  and  the  land  descended  to  the  heirs  of  the 
feoffor,  in  case  of  his  decease  before  actual  delivery  made:  Oo. 
Lit.  sec.  70,  p.  57  a.    All  acts  required  to  be  done  in  pais  for 
conveying  or  confirming  an  estate  must  be  avoided  or  annulled 
by  some  act  of  equal  solemnity  and  notoriety.    Every  assur- 
ance, contract  or  agreement  must  be  dissolved  by  matter  of  as 
high  nature:  5  Co.  26  a.    An  estate  of  freehold  being  created 
by  lively,  cannot  be  determined  without  entry:   8  Co.  65  a. 
There  is  a  diversity  between  a  condition  that  requireth  a  re- 
entry and  a  limitation  that  ipso  facto  determines  the  estate  with- 
out any  entry.    If  a  man  make  a  gift  in  tail,  or  a  lease  for  life, 
upon  condition  that  if  the  donee  or  lessee  goeth  not  to  Bome 
before  such  a  day,  the  gift  or  lease  shall  cease  or  be  void,  the 
estate  cannot  cease  before  an  entry;  for  an  estate  or  freehold 
cannot  begin  nor  end  without  ceremony:  Co.  Lit.  214  b;  10  Co. 
41  b,  42  a.     "Although  the  words  of  the  condition  are  that 
upon  payment  of  the  money  the  estate  shall  cease,  and  shall  be 
void,  jet  the  estate  shall  not  be  revested  in  the  grantor  without 
claim;  for  the  estate  of  inheritance  cannot  be  determined  by 
condition  without  entry  or  claim:"  2  Co.  58  b.     "So  if  land  be 
devised  to  a  man  and  his  heirs  on  condition  that  if  he  pay  not 
twenty  pounds  by  such  a  day,  his  estate  shall  cease  and  be  void; 
the  money  is  not  paid,  the  estate  shall  not  be  vested  in  the  heir 
before  an  entry:"  Co.  Lit.  218  a.     "  When  an  estate  is  strictly 
speaking  upon  condition,  in  deed,  as  if  granted  expressly  upon 
condition  to  be  void,  upon  the  payment  of  forty  pounds  by  the 
grantor,  or  so  that  the  grantee  becomes  unmarried,  or  provided 
he  goes  to  York,  etc.,  the  law  permits  it  to  endure  before  the 
time  when  such  contingency  happens,  unless  the  grantor,  or  his 
heirs  or  assigns,  take  advantage  of  the  breach  of  condition,  and 
make  either  an  entry  or  a  claim  to  avoid  the  estate:"  2  Bl.  Com. 
155. 
By  the  word  "  claim,"  in  the  foregoing  authorities,  is  intended 
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BQch  claim  as  is  called  in  our  books  continual  claim,  and  is  in 
(udgment  of  law  equivalent  to  actual  entry.    It  is  explained  by 
Littleton^  sec.  417,  etc.    This  claim  has  the  same  effect  with, 
and  in  all  respects  amounts  to,  a  legal  entry:  8  Bl.  Com.  176. 
In  the  present  case,  by  the  breaxsh  of  the  condition,  the  plaintiff 
acquired  only  a  right  to  re-enter  on  the  land,  of  which  he  has 
Beyer  taken  advantage.    But  it  is  said  that  these  rules  of  law 
are  obsolete;  that  freehold  estates  in  England  are  not  now 
created  by  livery  and  seisin;  neither  were  they  so  created  in  the 
time  of  Lord  Coke;  that  since  the  statute  of  Heniy  YIII.  for 
turning  uses  into  possession,  such  estates  are  created  and  con- 
Teyed  by  covenant  to  stand  seised  to  uses,  by  deed  of  bargain 
«nd  sale  with  enrollment,  or  by  the  more  usual  conveyance  of 
lease  and  release;  in  all  of  which  cases  the  freehold  is  aliened 
and  transferred  without  livery  of  seisin;  and  hence,  it  is  aigued, 
that  it  may  consequently  be  divested  without  entry  or  claim. 
But  that  statute  does  not  in  any  respect  alter  the  nature  of  free- 
hold estates.    It  enacts  "  that  when  any  person  shall  be  seised 
<rf  lands,  etc.,  to  the  use  of  any  other  person  or  body  politic, 
the  person  or  corporation  entitled  to  the  use,  in  fee-simple  or 
otherwise,  shall  from  thenceforth  stand  and  be  seised,  and  be 
-deemed  and  judged  in  lawful  seisin  and  possession,  of  such 
€«tate  to  all  intents,"  etc.    By  this  clause  the  seisin  of  the 
trustee  becomes  the  seisin  of  the  cesiui  que  use;  but  it  is  clear 
ihat  the  trustee  must  first  have  the  actual  seisin  before  the 
atatute  can  operate  to  transfer  it  to  him  who  has  the  use.    Nor 
was  such  kind  of  transfer  unknown  to  the  common  law;  as  if 
land  be  leased  to  A.  for  years,  remainder  to  B.  in  fee  or  for  life, 
and  livery  of  seisin  be  made  to  A.,  B.  becomes  by  that  liveiy 
seised  of  the  remainder,  and  the  freehold  immediately  vests  in 
him  according  to  the  grant:  Lit.  sec.  60.    Yet  in  this  case,  A., 
the  lessee  for  years,  could  not  hold  the  seisin  of  the  land,  as 
that  is  contrary  to  the  nature  of  his  estate,  any  more  than  the 
trustee  could  continue  to  hold  it,  after  the  passing  of  the  stat- 
nte.    In  each  case,  the  lessee  or  trustee  is  merely  the  instru- 
ment of  conveyance  and  transfer.    The  statute  has  indeed 
given  efficacy  to  those  new  forms  of  conveyance  which  I  have 
mentioned.    In  them  the  covenant,  bargain  or  lease,  vests  the 
nse,  and  then  the  statute  vests  the  seisin  and  possession  in  him 
who  has  the  use  by  the  deed.    Hence  a  conveyance  by  baigain 
and  sale,  or  lease  and  release,  is  said  to  amount  to  a  feofEment, 
to  be  equivalent  to  liveiy  of  seisin  and  to  supply  its  place;  for 
where  there  is  already  a  possession,  either  derived  from  a  privity 
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of  estate,  or  Tested  by  the  statute,  any  further  deliyeiy  of  pos- 
session would  be  useless.  "  It  shall  be  yain,"  says  Littleton, 
sec.  460,  ''  to  make  an  estate  by  livery  and  seisin  to  another, 
where  he  hath  possession  of  the  same  land  by  the  lease  of  the 
same  man  before:"  See  Cro.  Jac.,  604  and  696;  2  Bl.  Com.  c. 
20.  Although  the  statute  in  this  manner  transferred  the  title^ 
and  Tested  the  seisin  of  a  freehold,  without  livery,  still  an  actual 
entry  was  necessary  to  divest  it. 

The  ingenuity  of  the  courts  was  exercised  to  invent  some 
equivalent  or  substitute,  that  might  save  the  trouble  and  for- 
mality which  attended  the  making  of  actual  entry.  This  they 
effected  not  by  varying  or  discarding  any  rule  of  the  common 
law,  but  by  introducing  a  fictitious  process  for  trying  titles  in 
the  action  of  ejectment.  In  that  action,  proof  of  actual  entry 
is  still  necessary,  and  indeed  so  absolutely  requisite,  that  eject- 
ment carmot  be  maintained  for  an  advowson,  a  rent,  a  common 
or  other  corporeal  hereditament,  where  no  entry  in  fact  can  be 
made;  nor  in  any  case  where  the  right  of  entry  is  taken  away 
by  descent  or  otherwise:  Neumian  v.  Holdmyfasi,  1  Str.  54; 
Herheri  v.  Laughluyn^  Cro.  Car.  492.  This  proof  is  obtained 
by  compelling  the  defendant  to  confess  on  record,  an  actual 
lease,  entry  and  ouster,  neither  of  which  ever  existed  in  fact: 
See  Bl.  Com.  c.  11.  Thus  the  principle  of  common  law,  that 
no  estate  of  freehold  can  be  divested  without  entry,  has  ever 
been  holden  inviolable.  Such  an  estate  is  never  revested  in  the 
grantor  by  the  mere  breach  of  the  condition.  The  title  con- 
veyed is  not  void,  though  the  deed  so  express  the  condition, 
but  is  only  voidable  by  an  act  of  the  grantor,  taking  advantage 
of  the  condition  and  repossessing  himself  of  the  estate.  Until 
he  become  in  this  maimer  revested,  he  may,  by  a  subsequent 
acceptance  of  the  sum  due  by  the  condition,  or  any  other  equiv- 
alent act,  waive  the  forfeiture  at  his  pleasure,  and  can  never 
take  advantage  of  it  after  such  waiver:  Co.  Lit.  218  a;  Wood's 
Inst.  182;  2  Bl.  Com.  156;  Shep.  Touch.  150;  Doe  d.  Lockwood 
V.  Clark,  8  T.  R.  185;  GoodrigJU  d.  WaUer  v.  Davids,  Cowp.806; 
1  Swift's  Supt.  264,  etc.  But  it  is  alleged  that,  however  these 
points  may  be  considered  in  the  courts  of  Westminster,  the  rule 
of  law  is  wholly  difiEerent  in  this  state;  that  with  us,  he  who  has 
the  right  of  possession  is  vested  with  the  legal  possession,  and 
ownership  is  equivalent  to  seisin;  that  a  freehold  lies  in  grant, 
and  passes  by  the  mere  delivery  of  the  deed  of  conveyance; 
that  in  this  respect  there  is  no  distinction  between  property 
real  and  personal;  and  that  these  essential  alterations  have 


June,  1814.]  Chaleeb  v.  Chalker.  211 

been  brought  about  by  the  practice  and  decisions  of  our  courts, 
and  by  a  common  law  or  general  custom  framed  and  estab- 
lished by  ourselves,  for  our  sole  use  and  benefit,  and  different 
from  the  law  of  any  other  state  or  country.  It  is  true,  that  by 
reason  of  the  small  comparative  value  of  lands  at  the  first  settle- 
ment of  (Connecticut,  many  loose  customs  were  introduced 
respecting  them,  which  are  frequently  stated  in  the  preambles 
of  our  earlier  laws,  and  occasioned  the  enacting  of  a  complete 
code  on  the  subject,  establishing  the  tenures  of  real  estate,  the 
evidences  of  title,  the  rules  of  descent,  and  the  modes  of  alien- 
ation: See  our  statute  book,  tit.  Lands.  In  this  collection 
almost  every  general  question  respecting  them  is  settled  by 
positive  statutes.  Where  the  statute  is  silent,  the  case  must  be 
decided  by  the  principles  of  common  law.  The  distinction 
between  the  English  rule  and  our  own,  is  thus  laid  down  in  the 
ease  of  Bush  v.  Bradley,  i  Day's  Ga.  806. 

**  Seisin  is  necessary  in  their  law^and  nothing  but  ownership 
in  ours.  We  have  always  considered  ownership  of  real  prop- 
erty sufficient  to  maint>ain  an  action  of  trespass  against  every 
intruder,  but  by  the  English  law  actual  possession  by  entry  is 
necessary.  We  have  always  considered  ownership  as  giving  a 
right  to  possession  of  real  property,  as  much  so  as  ownership  of 
personal  property.  Ownership  in  the  one  case  draws  after  it 
the  possession,  aa  much  as  ownership  in  the  other;  and  when- 
ever the  right  of  possession  is  lost,  all  tiUe  and  ownership  are 
lost."  All  this  is  true  if  we  take  the  word  ownership  in  its 
strictest  l^gal  sense.  But  it  is  a  mistake  to  suppose  from  this 
that  our  courts  have  arbitrarily  discarded  the  rule  of  common 
law  on  this  subject;  for  I  hold  that  in  this  state  we  have  ad- 
hered to  them  as  strictly  in  all  these  points  as  has  been  done  in 
England,  and  that  eveiy  deviation  is  either  directty  enacted  in 
express  words,  or  clearly  deducible  from  the  legal  construction 
of  our  own  statutes.  Our  form  of  deeds  for  the  conveyance  of 
lands  in  fee  is  copied  from  the  English  deed  of  bargain  and  sale, 
with  the  addition  of  covenants  of  seisin  and  warranty.  By  the 
statute  of  27  Henry  Vill.  c.  16,  '*  No  lands  or  hereditaments 
shall  pass  whereby  any  estate  of  inheritance  or  freehold  shall  be 
made,  or  any  use  thereof,  by  use  only  of  any  bargain  and  sale, 
except  the  bargain  and  sale  be  made  by  writing  indented,  and 
enrolled  in  one  of  the  courts  at  Westminster,  etc.,  within  six 
months  after  the  date  of  said  writing."  Till  enrollment  nothing 
except  the  use  passes  by  the  deed,  and  the  freehold  is  still  in 
the  bargainor.    But  upon  enrollment  the  estate  vests  immedi- 
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«iel7  by  the  statute  of  uses,  without  liyery  of  seisiD,  and  tha 
bax^gainee,  bj  relation,  becomes  seised  from  the  deliTeiy  of  tha 
deed.  The  freehold  and  seisin  in  this  case  passes  by  the  enroll- 
ment in  connection  with  the  statute:  BeUingham  v.  Alsop,  Cro. 
Jac.  52;  Co.  Lit.  147  b;  2  Bl.  Com.  838.  In  this  state  the  free- 
bold  of  lands  becomes  vested,  without  livery  of  seisin,  by  a 
vecord  of  the  title  or  conveyance  in  the  public  register  of  the 
town  in  which  the  lands  are  situated.  This  is  efiEected  by  virtue 
of  sundry  statutes.  In  the  year  1667,  just  after  the  reception 
of  our  charter  from  the  crown  and  the  union  of  the  colonies  of 
Connecticut  and  New  Haven,  a  statute  was  passed  whereby  it 
was  enacted  that  any  person,  who  then  stood  possessed  in  his 
own  right  in  f  ee^simple  of  any  houses  or  lands,  and  should  not 
l)e  interrupted  by  the  prosecution  of  any  adverse  claim  before 
the  last  of  November,  1668,  should  have  power  to  enter  and 
record  the  same  to  himself,  his  heirs  and  assigns  forever;  and 
the  record,  attested  in  the  manner  therein  described,  should  be 
•a  sufficient  and  legal  evidence  to  every  such  person  for  the  hold* 
ing  the  same  firm  to  him,  his  heirs  and  assigns  forever:  Tit. 
Lands,  chap.  3.  Previous  statutes  were  then  in  force  which  or- 
dered that  all  grants,  bargains,  sales,  and  mortgages  of  houses 
and  lands  should  be  recorded  in  the  register  of  the  town,  and 
thereon  be  sufficient  and  legal  evidence  for  holding  the  same  in 
fee.  Subsequent  statutes  use  the  same  expression  as  to  the  va- 
lidity of  such  records,  and  declare  them  to  be  suffideiit  evidenoe 
to  the  grantees  for  holding  the  lands  to  them  and  their  heiia 
and  assigns  forever:  Tit.  Town  Clerks,  chap.  1,  sees.  8,  4,  5,  7 
and  9. 

The  operative  words  of  the  statute  of  uses,  that  such  p^sona 
BS  bave  the  use  shall  stand  and  be  seised  and  be  judged  in  law- 
ful seisin  and  estate  of  the  lands,  are  not  more  strong  and  effect- 
ual to  supply  the  want  of  livery  and  seisin,  than  the  words  in 
ours,  that  the  record  shall  be  sufficient  evidence  for  holding  the 
lands  firmly  in  fee.  In  this  view  of  the  subject,  I  agree  in  the 
^proposition  that  we  have  adopted  all  the  beneficial  principles  of 
;the  statute  of  uses.  By  virtue  of  our  statutes,  a  grantee  in 
possession,  under  a  deed  so  recorded,  is  not  liable  to  be  evicted 
by  the  grantor,  or  any  other  person,  but  has  evidence  of  his 
title  against  all  mankind.  By  settled  construction  the  record  ia 
holden  equivalent  to  livery  of  seisin,  and  is  indeed  much  prefer- 
able in  point  of  certainty  and  notoriety:  1  Swift's  Supt.,  213» 
307,  308.  It  was  the  policy  of  our  ancestors  that  all  titles  to 
real  estate  should  be  established  by  record.    Thus  when 
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taken  and  set-off  to  the  creditor  by  levy  of  execution,  the  title 
in  fee  is  vested  by  recording  in  the  register  of  the  town,  and  in 
the  clerk's  office  of  the  court  whence  the  execution  issued:  Tit. 
Execution,  ch.  1.  Hence  if  B.  purchase  by  deed  or  levy  an. 
execution  on  the  land  of  A.,  but  neglect  to  record  his  deed  or 
levy  in  a  reasonable  time,  and  C.  make  a  subsequent  levy  of  a. 
second  execution,  or  without  knowledge  of  the  claims  of  B., 
purchase  the  same  land  and  take  a  deed  bona  Jlde  from  A. ,  the- 
oiiginal  owner,  and  procure  his  levy  or  deed  to  be  fully  recorded^ 
tiie  title  of  B.  is  forever  lost  and  avoided;  not  that  B.  has  fop* 
feited  his  right  by  laches  and  negligence,  but  because  it  was 
merely  inchoate,  and  C,  who  is  in  equal  equity,  is  iirst  vested 
with  a  complete  title  by  record.  So  the  title  of  an  heir  to  the 
pcurticular  lands  to  him  allotted  in  the  division  of  an  intestate 
estate  is  vested  in  him  by  recording  the  distribution  in  the  court 
of  probate:  Tit.  Estates  testate  and  intestate.  Actual  entrj 
and  possession  by  the  intestate  in  his  life-time  is  never  required: 
in  claims  by  descent;  for  the  intestate,  if  owner,  must  by  our 
statutes  have  been  legally  vested  with  the  estate  to  hold  to  him. 
and  his  heirs  forever,  and  this  title  will  appear  on  record.  A. 
complete  substitute  and  equivalent  is  thus  furnished  for  the 
maxim  of  common  law,  Beuina  facU  stipiiem :  See  8  Day's  Ca.. 
210.  Our  deed  of  quitclaim  is  partly  copied  from  what  ia 
termed  the  concoid  in  a  fine  levied  of  lands.  It  cannot  take 
effect  as  a  release  unless  the  grantee  be  in  possessios,  but  is 
good  by  way  of  bar  and  estoppel,  against  the  grantor  and  all 
who  claim  imder  him,  and  in  case  the  grantor  had  title,  it  ia 
valid  to  hold  the  estate  against  all  persons,  upon  being  duly 
recorded,  ixr  the  same  manner  as  a  deed  of  bargain  and  sale 
But  we  have  no  statute  which  aids  or  affects  any  title,  that  must 
commence  and  accrue  by  entry  or  re-entcy.  Such  are  all  titles 
acquired  by  forfeiture  on  breach  of  conditions;  they  must  be 
judged  by  the  rules  of  common  law,  and  actual  entry  or  claim 
is  still  necessary.  I  have  entered  more  largely  into  this  sub- 
ject than  I  at  first  intended,  because  on  the  fullest  re-examina-^ 
tion  I  have  had  leisure  to  make,  I  cannot  accede  to  the  position 
that  our  real  estates  lie  in  grant,  or  that  any  other  title  passes. 
by  the  mere  delivery  of  the  deed,  except  a  title  by  estoppel, 
against  the  grantor  and  his  heirs  only:  See  tit.  Town  Clerks,  c 
1,  s.  9. 

But  laying  aside  all  consideration  of  the  necessity  of  entry  or 
claim,  the  plaintiff  must,  on  another  ground,  manifestly  fail  itk 
BQ{^K>rting  his  title.     Before  any  act  claiming  to  take  advantage 
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of  the  forfeiture,  he  has,  by  voluntarj  agreement,  aocepted  .of 
the  defendant  the  annual  sum  then  due,  and  executed  to  him 
his  discharge.  This  acceptance  was  by  law  a  waiver  of  the  for- 
feiture; and  a  forfeiture  once  waived  can  never  afterwards  be 
claimed  by  the  party.  "  When  a  man  will  take  advantage  of  a 
condition,  if  he  may  enter,  he  must  enter,  and  when  he  cannot 
enter  he  must  make  a  claim;  and  the  reason  is,  for  that  a  free- 
hold and  inheritance  shall  not  cease  without  entry  or  claim;  and 
also  the  feoffer  and  grantor  may  waive  the  condition  at  his 
pleasure:"  06.  Lit.  218  a.  Lessor  cannot  enter  for  a  forfeiture 
against  his  own  acceptance  of  rent:  3  Salk.  3.  Where  the  for- 
feiture is  once  waived  the  court  will  not  assist  it:  Cowp.  806. 
In  estates  of  freehold  on  condition,  a  subsequent  acceptance  of 
the  sum  due,  the  non-payment  of  which  had  caused  a  forfeiture, 
is  adjudged  in  law  a  waiver,  in  all  instances  where  the  party  ac- 
cepting had  knowledge  at  the  time  of  his  acceptance  that  a  for- 
feiture was  incurred.  Distinctions  in  case  of  chattel  interests, 
of  the  receipt  of  rent  due  and  recoverable  by  action  of  debt, 
and  perhaps  some  others,  may  be  found  in  the  books,  but  none 
that  effect  the  present  question:  See  Lii  sec.  341;  Co.  Lit.  211  b; 
Cowp.  243,  803;  2  T.  B.  425;  2  Str.  900;  2  Salk.  597.  It  is  finaUy 
urged  that  the  charge  in  the  present  case  is  incorrect,  for  that 
the  plaintiff  may  maintain  his  action  of  disseisin  upon  the 
breach  of  condition  and  forfeiture,  without  previous  entry,  and 
the  service  of  his  writ  is  a  sufficient  claim  to  support  it.  If  the 
principles  above  stated  be  just,  this  point  was  not  before  the 
court,  its  decision  could  not  be  material  to  the  case,  nor  a  mis- 
take a  sufficient  ground  for  a  new  trial.  The  plaintiff  having 
waived  the  forfeiture,  by  twice  subsequently  accepting  the  an- 
nual rents,  had  lost  all  right  to  enter  on  the  lands,  or  make  claim 
by  any  act  or  in  any  manner  whatever.  Whether,  in  case  he  had 
claimed  the  forfeiture  and  refused  to  accept  the  payments,  he 
could  have  maintained  this  action  without  previous  entry,  is  the 
question  now  stated;  and  I  am  of  opinion  that  by  the  rules  of 
law  it  must  be  answered  in  the  negative.  Our  action  of  dissei- 
sin is  often  called  action  of  ejectment,  but  with  a  considerable 
degree  of  inaccuracy.  It  is  a  very  beneficial  process,  and  sup- 
plies the  place  of  every  form  of  action — ^real,  possessory  and 
mixed — for  recovering  the  seisin  or  possession  of  lands,  if  we 
except  the  writ  of  right,  which  does  not  lie  in  this  state;  and 
though  it  comprehends  the  original  writ  of  ejectment,  which 
was  given  to  a  lessor  for  years  to  recover  possession  of  his  land 
when  dispossessed:   See  Bl.  Com.  201.    Yet  it  has  no  single 
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quality  resembling  the  modem  English  action  of  ejectment  for 
trying  the  title,  and  is  wholly  unincumbered  with  its  fictions, 
notices,  and  rules  for  confessing  lease,  entry,  and  ouster,  which 
never  existed  in  fact,  and  which  we  should  never  admit  in  prac- 
tice. In  the  present  case,  the  defendant  was  well  seised  and 
possessed  of  the  lands  under  the  deed,  and  had  the  complete 
title  in  fee  vested  in  him,  subject  only  to  be  divested  in  conse- 
quence of  non-payment  of  the  annuity.  All  agree  that  it  is  in 
the  power  of  the  plaintiff  to  waive  the  forfeiture.  In  such  case, 
no  new  conveyance  to  the  defendant  is  necessary,  for  his  title 
still  continues  vested  by  the  deed.  The  fee  cannot  lie  in  abey- 
ance waiting  for  the  plaintiff  to  make  his  election,  whether  to 
claim  or  waive  the  forfeiture.  If  he  enter  on  the  land  and  claim 
it  as  forfeited,  the  defendant  is  thereby  divested,  and  the  plaintiff 
vested  anew  by  his  entry,  and  not  before.  In  all  cases  where 
the  right  or  title  of  the  plaintiff  accrues  upon  his  entry  or  re- 
entry on  lands,  an  actaal  entry  is  necessary  in  order  to  revest 
the  estate.  A  confession  of  lease,  entry  and  ouster  in  an  action 
of  ejectment,  is  not  a  confession  of  any  entry  sufficient  to  make 
out  the  plaintiff's  title,  but  he  must  prove  actual  entry,  posses- 
sion and  ouster:  Bac.  Abr.,  tit.  Ejectments,  D.;  1  Saund.  810; 
1  Vent.  248;  1  Mod.  10;  Oro.  Jac.  511;  2  Str.  1087,  etc.  It  is 
true  that  by  the  statute,  4  George  11.,  chap.  28,  in  cases  for  non- 
payment of  rent,  the  landlord  may,  without  any  formal  re-entry, 
serve  a  declaration  in  ejectment,  and  it  is  enacted  that  such  serv- 
ice shall  stand  instead  of  a  denutnd  and  re-entry;  aqd  I  think, 
in  order  to  render  the  service  of  a  declaration  in  one  action  of 
disseisin,  a  substitute  for  an  actual  entry  in  cases  like  the 
present,  a  positive  statute  of  this  state  must  be  equally  neces- 
sary, for  the  common  law  knows  of  no  such  equivalent.  For 
these  reasons  I  am  of  opinion  that  the  charge  was  correct,  and 
no  new  trial  ought  to  be  granted.  In  his  opinion  the  other 
judges  severally  concurred. 

Edmovd,  J.,  having  at  first  expressed  some  doubts,  aftervrarda 
declared  himself  entirely  satisfied  with  the  decision. 
New  trial  denied. 
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Peck  v.  Smith. 

[1  Oom.  108.] 

RiOBT  nr  Highway^ — ^After  a  highway  had  been  laid  ont  and  establishedf 
ponaant  to  law,  the  owner  of  the  land  oonveyed  the  same  with  th» 
lunal covenants  of  warranty  and  aeisin,  "saving  and  excepting  the  said 
highway."  It  was  held  that  the  right  of  soil  in  the  highway  vested  in 
the  grantee,  subject  to  the  right  of  passage  in  the  public,  and  that  ho 
oonld  maintain  trespass  quare  cUutsum  /regit,  against  a  stranger  for  the 
continuance  of  a  shop,  erected  by  him  on  a  part  of  the  highway  not  used 
for  traveling  before  the  conveyance  was  made. 

Tbespabs  for  entering  plaintiff's  close  with  force  and  arms 
and  for  erecting  a  building  thereon.  It  was  agreed  that  the 
plaintiff  was  seised  of  a  tract  of  land  conyejed  to  liirn  from 
one  Williams,  by  a  deed  containing  a  reservation,  "  saving  and 
excepting  the  road  or  highway,  laid  out,  used  and  improved,, 
running  from  the  old  highway  to  the  bridge  over  the  prem- 
ises." It  was  also  admitted  that  the  trespass,  if  any,  was  com* 
mitted  on  the  highway  or  road  as  excepted  in  the  deed;  that 
this  road  had  been  laid  out  according  to  the  terms  of  a  certain 
statute,  and  had  been  used  as  a  public  highway;  that  the  cellar 
dug  and  shop  erected  were  so  dug  and  erected  long  before  the 
plaintiff's  purchase  and  upon  a  portion  of  the  highway,  but  not 
on  that  part  used  for  traveling.  The  plaintiff  owned  the  land 
on  either  side  of  the  highway.  Upon  these  facts  the  jury  were 
instructed  that  if  the  acts  complained  of  were  done  within  the 
limits  of  the  highway,  the  plaintiff  could  not  maintain  his  ac* 
tion.    Verdict  for  the  defendant;  and  motion  for  a  new  trial. 

Daggett  and  Ooddard,  for  the  plaintiff,  contended  that,  as  h» 
was  the  proprietor  of  the  land  over  which  the  highway  was  laid 
out,  he  was  entitled  to  recover:  Lade  v.  Shepherd ^  2  Str.  1004; 
Ooodtide  V.  AUser^  1  Burr.  133;  Harrison  v.  Parker,  6  East,  154; 
CommonweaUh  v.  Peters,  2  Mass.  127;  Perley  v.  Chandler,  6- 
Mass.  454  [4  Am.  Deo.  169 J;  Cortelyou  v.  Van  Brundl,  2  Johns. 
857  [3  Am.  Dec.  439];  Ifarthampton  v.  Ward,  2  Str.  1238. 

Owrley,  contra. 

Bests,  C.  J.  The  law  of  highways,  if  I  may  so  express  it, 
exhibits  some  singular  traits  of  character,  which  are  not  to  be 
found  in  any  other  subject.  I  flatter  myself  the  following  view 
of  the  subject,  so  far  as  it  respects  the  law  of  England,  will 
be  found  correct.  I  apprehend  that  I  can  better  convey  my^ 
on  this  subject  by  putting  cases,  than  in  any  other  way.. 
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In  the  fiist  place,  I  will  suppose  that  the  lord  of  a  manor  (and 
the  kingdom  was  once  parceled  out  into  manors)  should  sell  a 
highway  through  his  manor,  or,  as  doubtless  was  often  the  case, 
should  give  one,  or  one  should  be  laid  through  his  land  in  the 
manner  the  law  then  prescribed,  no  deed  to  any  person  of  the 
land  covered  by  the  highway  being  executed;  the  inquiry  is, 
what  would  pass  to  the  public  by  the  sale,  or  gift,  or  laying 
out?  Nothing  but  a  right  of  passage  for  the  king  and  his  sub- 
jects; and  all  the  rest  would  remain  the  property  of  the  lord 
of  the  manor  as  long  as  the  highway  continued  to  be  a  highway; 
that  is,  he  would  be  proprietor  of  the  soil,  the  trees  growing 
thereon  would  belong  to  him,  and  all  mines  and  quarries  under* 
ground  would  be  his.  If  the  easement  should  be  injured  by 
his  enjoyment  of  the  appurtenances,  he  must  cease  from  the 
enjoyment,  but  whatever  could  be  done  to  or  with  them,  com- 
patible with  the  full  enjoyment  of  the  easement  by  the  king  and 
his  subjects,  might  be  done  by  the  lord  of  the  manor.  It  is  here 
to  be  remarked  that  the  public  required  a  right  to  this  easement, 
although  a  kind  of  incorporeal  interest  without  deed.  In  the 
second  place,  I  will  suppose  the  lord  of  the  manor  should  sell 
his  land  lying  on  the  east  side  of  the  highway  to  A.,  bounding 
him  in  the  highway  west,  and  should  sell  the  land  lying  on  the 
west  side  of  the  highway  to  B.,  bounding  him  in  the  highway 


Has  the  lord  of  the  manor  any  interest  in  the  highway  after 
the  sale?  I  answer  none;  for  he  is  no  longer  proprietor  of  the 
land  adjoining  to  the  highway.  It  is  the  proprietor  of  the  land 
adjoining  to  the  highway  that  is  then  entiled  to  the  highway; 
if  he  were  not,  the  benefit  of  his  manor  might  be  lost  by  the 
ininifliTe  intermeddling  of  others  over  whom  he  Lad  no  control; 
and  as  eveiy  subject  would  have  an  equal  right  to  occupy,  it 
would  be  a  source  of  much  disorder  arising  from  conflicting 
claims  of  prior  occupancy.  Sound  policy,  therefore,  dictated 
the  rule,  that  the  highway  should  be  the  freehold  of  the  lord  of 
the  manor,  as  long  as  he  held  the  land  adjoining  the  highway. 
But  in  the  present  case,  the  land  is  sold  to  others,  and  the 
reason  why  the  lord  should  have  any  ownership  has  entirely 
ceased.  The  next  inquiry  is,  will  the  purchasers  on  each  side 
of  the  highway  have  a  property  in  the  highway  ?  I  answer  yes; 
and  for  the  samo  reason  that  the  lord  of  the  manor  had,  in  the 
fint  case;  and  they  own  each  to  the  center  of  the  road.  By 
this  it  is  not  intended  to  assent  to  the  proposition  that  the  pro- 
ptieion  of   land  adjoining   to  a  highway  have  an  interest  in 
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the  highway  to  the  center  of  the  road  as  they  have  in  their  other 
land  subject  to  the  easement.  For  suppose,  in  the  third  place, 
that  the  highway  had  been  laid  out  wholly  on  the  land  of  B. 
There  are  cases  where  B.,  the  proprietor,  may  by  a  writ  od  quod 
damnum  remove  the  easement,  and  the  land  will  wholly  belong 
to  B.  in  fee,  free  from  incumbrance,  as  it  was  formerly,  and  A. 
would  be  entitled  to  nothing  in  sach  land.  But  as  long  as  that 
land  continued  a  highway,  A.  would  have  an  interest  therein  to 
the  center  of  the  road,  as  well  as  B.  And  in  this  there  is  no 
injt^stice  done  to  B.,  for  he  had  been  paid  for  the  land,  or  had 
freely  dedicated  it  to  the  public;  and  it  was  not  a  reason  founded 
in  equity  that  either  A.  or  B.  should  have  an  interest  therein, 
but  one  founded  wholly  in  policy.  If,  indeed  it  was  so,  that 
when  a  road  was  disused,  and  ceased  to  be  a  road,  it  vested  in 
A.  or  B.,  unless  where  B.  had  freed  it  from  the  easement  by  a 
writ  ad  quod  damnum,  in  which  case  he  repaid  the  purchase- 
money,  manifest  injustice  would  be  done.  But  the  truth  is 
this,  when  the  road  ceases  to  be  a  road,  the  land  reverts  to  the 
public,  that  is  to  say,  to  those  who  are  under  an  obligation  to 
maintain  the  road,  with  power  to  sell  it,  and  apply  the  avails  to 
the  purchase  of  new  roads.  Whilst  it  is  a  road  A.  and  B.  have 
the  interest  in  the  highway  contended  for  as  laid  down  in  1  Boll. 
Abr.  892;  but  when  it  ceases  to  be  one,  it  is  at  the  disposal  of 
the  public  as  before  stated;  for  if  this  were  not  so,  then  when- 
ever an  old  highway  is  disused,  and  stopped  up,  as  it  is  pro- 
vided by  law  it  may  be  when  a  new  highway  is  made  leading  to 
the  same  places  as  the  old  one,  over  more  convenient  ground, 
or  for  the  purpose  of  shortening  the  road,  the  land  would  be- 
long to  A.  and  B.,  or  at  least  to  that  one  from  whose  land  the 
old  highway  was  taken.  But  this  is  not  so.  The  law  expressly 
provides  that  the  surveyor  of  highways  shall  sell  the  old  high- 
way to  its  full  value  to  some  adjoining  proprietor  who  is  vested 
with  the  fee  of  the  land  free  from  all  incumbrances;  and  if  such 
proprietor  does  not  buy  it,  he  has  power  to  sell  it  to  any  person 
who  will  buy  it;  and  the  avails  of  the  sale  are  to  be  applied  to 
the  purchase  of  other  highways,  without  paying  anything  to  the 
adjoining  proprietors  for  their  supposed  interest,  for  they  had 
one  only  whilst  it  remained  a  highway. 

Now,  this  could  not  possibly  be  done  by  any  legislature,  if 
there  was  any  title  in  the  adjoining  proprietors,  other  than  has 
been  admitted.  It  is  true  the  legislative  power  is  such  that  they 
can  take  from  the  adjoining  proprietors  their  lands,  and  convert 
them  into  highways,  but  in  that  case  the  proprietors  must  be 
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indemnified  for  the  injury  sustained.  But  no  legislature  ever 
claimed  that  they  could  take  from  a  proprietor  his  land,  and  sell 
it,  and  apply  the  avails  to  such  use  as  they  pleased,  without 
mftking  the  least  compensation  for  it.  And  it  is  remarkable 
that  the  TCnglinTi  statute  which  provides  for  laying  out  highways 
through  lands,  provides  that  twelve  jurymen  shall  assess  the 
damages  as  they  think  reasonable,  not  exceeding  forty  years' 
purchase  for  the  clear  yearly  value  of  the  ground,  which  is  the 
full  value  of  any  kind,  and  also  damages  for  the  making  of  new 
ditches  and  fences.  The  act  then  provides  that  upon  the  dam- 
ages so  assessed  being  tendered  to  the  owner  of  the  land,  he 
ehall  be  divested  of  his  interest  therein  forever,  saving  to  the 
owner,  however,  all  mines,  minerals  and  fossils,  and  the  timber 
thereon  growing.  It  then  proceeds  to  provide  that  if  the  high- 
way should  be  disused  and  stopped,  because  not  wanted,  it  is 
to  be  sold,  and  no  compensation  to  be  made  to  the  owner  for 
any  right  that  he  has  therein,  and  the  avails  are  to  be  applied 
for  the  purchase  of  the  new  highway.  It  also  provides  that  if 
the  old  highway  remains  open,  because  there  are  houses  to 
which  it  leads,  which  are  not  accessible  by  the  new  highway, 
then  all  minerals,  etc.,  continues  to  be  the  properly  of  the  ad- 
joining proprietors.  From  this  view  of  the  subject,  the  pro- 
prietors of  lands  adjoining  a  highway  will  be  found  to  own  the 
freehold  of  the  highway,  subject  to  the  easement  of  passing 
over  it  as  long  as  it  continues  such,  and  no  longer;  for  when  it 
ceases  to  be  a  highway  legally,  those  who  are  obliged  to  main- 
tain highways  may  sell  it,  and  apply  the  avails  to  purchase  new 
highways  therewith,  without  any  further  compensation  therefor; 
so  that  all  the  highways  in  the  kingdom  are  a  fund  if  disused, 
to  procure  therewith  new  highways.  In  other  words,  the  doc- 
trine of  the  English  law,  as  supported  by  all  the  authorities, 
appears  to  be  this:  that  the  proprietors  of  lands  on  each  side  of 
the  highway  have  a  freehold  estate  in  the  highway  subject  to 
the  easement  before  mentioned,  which  freehold  estate  is  of  un- 
certain dxiration,  no  time  being  limited  when  it  shall  end,  and 
yet  is  liable  to  end,  and  will  cease  in  the  event  of  the  highway 
ceasing  to  be  a  highway.  It  is  then  an  estate  for  life;  for  such 
is  every  estate  which  may  last  during  natural  life,  and  is  liable 
to  be  detennined  on  some  uncertain  event;  and  such  estate  is  a 
freehold  estate. 

The  inquiry  then  is,  where  is  the  fee?  In  the  view  of  com- 
mon sense,  it  is  not  necessary  that  it  should  be  anywhere;  and 
thAt  would  be  satisfied  with  a  power  vested  in  that  community 
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which  is  pat  to  the  expense  of  maintaining  highways,  to  sell 
the  highway,  and  apply  the  avails  to  the  pcrrcfaase  of  new  high- 
ways; bat  as  the  law  has  a  singalar  abhorrence  of  the  idea  that 
a  fee  should  not  be  in  any  person,  in  compliance  with  the  max- 
ims of  law  we  may  consider  the  ultimate  tee  at  the  land  to  be  in 
that  community,  and  the  surreyor  of  highways,  who  is  vested 
with  power  to  sell  such  highway,  and  apply  the  avails  as  before 
stated,  as  a  trustee  to  this  community  to  account  with  them  for 
the  avails,  and  to  show  that  he  has  applied  them  in  conformity 
to  the  trust  Teposed  in  him.  I  believe  a  thorough  investigation 
of  the  authorities  in  the  books  will  satisfy  the  inquirer  that  the 
common  law  of  England  is  as  has  been  stated;  and  I  see  no 
reason,  from  anything  that  I  can  discover,  to  conclude  that  our 
own  law  is  not  in  all  thQ  important  principles  here  mentioned 
the  same.  We  have  a  statute  on  this  subject  which  informs  us 
that  when  a  highway  is  disused,  as  it  may  be  by  a  judgment  of 
the  county  court,  it  shall  belong  to  him  who  owns  the  fee  of  the 
land.  But  this  throws  no  light  on  the  subject  until  we  are  in- 
formed who  does  own  the  fee.  It  cannot  mean,  I  think,  that 
the  person  from  whose  highway  the  land  was  taken  of  course 
owns  the  fee.  This  would  throw  us  into  the  utmost  confusion. 
Very  many  of  our  highways  were  dedicated  to  the  public  by  the 
original  proprietors  more  than  a  century  ago.  Will  the  heirs 
of  these  proprietors,  if  such  highway  is  disused,  own  the  high- 
way in  fee  ?  Such  a  narrow  strip  would  be  to  the  proprietor  a 
very  inconvenient  inheritance,  and  very  destructive  to  the  ad- 
joining proprietors.  Such  a  dedication  has  always  been  under* 
stood  to  be  an  abandonment  to  the  public  of  the  highway  with 
no  remaining  claim.  This  I  am  warranted  to  say;  for  no  pro- 
prietor has  ever  claimed  the  fee  of  the  highway;  and  on  the 
contrary,  the  public  have  always  claimed  a  right  to  a  highway 
that  is  no  longer  used  as  such.  This  seems  to  be  an  universally 
received  opinion,  if  we  can  judge  from  the  conduct  of  the  towns 
in  selling  such  highways.  They  evidently  view  them  as  thieves, 
and  treat  them  accordingly.  And  this  applies  equally  well  to 
highways  that  have  been  laid  out  according  to  the  usage  in  Con- 
necticut. But  what  is  decisive  of  the  questiop  is,  that  the  legis- 
lature themselves  have  regulated  this  matter,  by  vesting  the 
public  with  a  right  to  sell  such  highways  and  take  the  avails. 
This  is  what  they  could  not  do  if  on  the  highway  being  disused 
it  belonged  in  fee  to  its  original  owner.  This  proves  demon- 
strably to  my  mind,  that  the  original  proprietor  is  not  of  course 
again  proprietor  when  the  highway  is  disused;  for  the  contrary 
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opinion  has  been  and  now  is  uniTersally  praotioed  upon.  Every 
town  in  the  state  where  highways  have  been  laid  out  that  now 
have  become  useless  as  highways,  look  to  those  as  a  fund  to 
defray  the  expense  of  laying  out  new  highways;  and  the  con- 
duct of  the  legislature,  as  before  alluded  to,  d^nonstrates  that 
they  view  the  community  which  must  by  law  be  at  the  expense 
of  maintaining  highways  as  vested  with  the  right  io  them. 

From  this  view  of  the  subject  it  will  follow  that  if  the  com- 
mon law  is  our  law,  and  I  see  no  reason  to  conclude  that  it  is 
not,  then  the  adjoining  proprietors  of  a  highway  have  a  de- 
feasible freehold  estate  in  the  highway,  subject  to  the  easement 
of  passage;  and  the  ultimate  fee  of  the  land  is  in  that  community 
which  must  maintain  highways,  and  when  the  highway  is  dis- 
used, have  power  to  sell  it.  This  opinion  is  in  perfect  accords 
ance  with  the  case  of  StUea  v.  Curiis,  determined  in  this  court 
In  the  present  case,  the  plaintiff  was  proprietor  of  the  adjoin- 
ing land  on  both  sides  of  the  highway;  and  had  there  been 
nothing  else  in  the  case,  I  could  not  have  hesitated  but  that 
there  ought  to  be  a  new  trial,  for  I  believe  that  the  proprietor 
of  land  adjoining  a  highway  has  a  freehold  estate  in  the  high- 
way according  to  the  doctrine  before  laid  down.  But  in  this 
case  there  is  an  exception  of  the  highway,  in  which  the  grantor, 
jefore  he  conveyed  to  the  plaintiff,  had  a  freehold  estate.  Does 
zkuB  make  any  difference?  It  would,  in  my  mind,  if  the  estate 
holden  by  the  proprietor  in  the  highway  was  of  such  a  nature 
as  that  he  could  have  excepted  it  to  himself.  But  this  was  im- 
possible, for  the  moment  he  parted  with  the  land  adjoining  the 
highway,  he  lost  his  estate  in  the  highway,  fer  this  could  not 
be  holden  by  any  person  but  by  the  owner  of  the  land  adjoin- 
ing to  the  highway.  The  exception,  therefore,  was,  for  such 
purpose,  nugatory;  and  there  is  no  necessity  of  supposing  that 
the  owner  of  the  land  adjoining  had  any  such  intention  as  to 
except  the  highway  for  himself.  The  only  design  doubtless 
was  to  avoid  all  liability  on  his  covenants  in  the  deed. 

My  opinion,  therefore,  is  that  the  court  ought  to  advise  a  new 
trial. 

TsuMBUiiL  and  Swnrr,  JJ. ,  delivered  opinions  favoring  a  new 
trial. 

SioiB,  J.,  was  of  the  same  opinion. 

Ihobbsoll,  J.  It  is  contended  in  this  case  that  the  plaintifl 
ia  the  owner  of  tiie  soil  where  the  trespass  is  said  to  have  been 
committed,  sabjeet  to  the  easement  of  the  highway.    That  this 
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being  the  case*  the  action  of  trespass  brought  against  the  de^ 
f endant  is  well  founded.  It  is  agreed  that  in  Great  Britain 
land  made  use  of  as  a  highway  does  not  belong  to  the  Mng,  but 
belongs  to  the  original  proprietor  whose  it  was  when  taken  for 
a  highway,  or  to  those  who  claimed  under  him;  that  the  king 
has  a  right  of  passage  ozily  for  his  subjects.  This  principle,  it 
is  said,  ought  to  be  adopted  in  this  state  aa  being  a  common 
law  principle.  The  question  is,  whether  our  circumstances  are 
not  such  as  to  require  a  different  rule?  Or  rather,  whether  ever 
since  the  first  settlement  of  this  state  (then  a  colony),  it  has  not 
been  universally  understood,  when  lands  have  been  reserved  or 
laid  out  for  highways,  that  the  fee  belonged  to  the  public  ?  And 
whether  the  practice  has  not  been  uniformly  to  treat  such  lands 
as  public  property  in  all  the  laws  enacted  with  respect  to  them; 
and  also  in  the  course  pursued  in  all  cases,  where  new  high- 
ways are  laid  out,  and  in  the  management  of  them,  after  they 
have  been  laid  oat? 

When  new  townships  have  been  taken  up,  I  believe,  it  has 
been  the  general,  if  not  the  universal  practice,  to  reserve  landa 
for  highways.  The  reserving  or  making  of  highways  has  been 
coeval  with  the  division  of  land  among  the  proprietors.  This 
reservation,  I  think,  must  of  course  have  been  to  the  public;  at 
any  rate,  it  could  not  have  been  a  mere  right  of  passage  over 
the  land  of  an  individual,  inasmuch  as  no  individual  ever  sepa- 
rately owned  the  land  so  reserved.  As  to  all  the  andent  high- 
ways, then,  it  seems  to  me,  there  can  be  no  pretense  that  they 
are  mere  rights  of  passage  over  the  lands  of  an  individual.  But 
it  may  be  said,  and  in  fact  is  said,  that  this  is  a  modem  high- 
way, laid  out  over  this  farm,  and  that  of  course  it  is  a  mere  right 
of  passage.  It  appears,  to  be  sure,  by  the  case,  that  this  high- 
way has  been  laid  out,  according  to  the  statute  law  of  this  state, 
as  and  for  a  public  highway.  Taking  it  then  as  a  highway  laid 
out  over  the  land  of  an  individual,  or  rather  laid  out  according 
to  the  provisions  of  this  statute,  I  am  of  opinion  that  the  land 
itself  is  taken  for  the  public.  The  statute  provides  that  the 
damages  sustained  by  the  person  whose  land  is  taken  for  a  high* 
way  shall  be  estimated  by  the  committee  appointed  to  lay  it  out, 
and  also  makes  provision  for  the  payment  of  those  damages.  The 
statute  indeed  does  not  say  that  an  estimate  shall  be  made  of 
the  full  value  of  the  land  taken,  and  that  payment  shall  be  made 
accordingly.  I  believe  I  may  venture  to  say,  however,  that  the 
uniform  practice  has  been,  to  allow  the  full  value  to  the  proprie- 
tor, if  the  highway  be  considered  as  not  beneficial  to  him. 
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Cases  indeed  occur,  where  no  damages  are  given  to  him,  on  the 
gromid  that  he  suffers  nothing,  inasmuch  as  the  highway  is 
considered  very  beneficial  to  him,  more  so  than  the  value  of  the 
land  taken  from  him.  This  mode  of  assessing  damages  is  a 
pnctioal  construction  of  the  statute,  and  ought  to  have  great 
weight,  if  the  statute  itself  be  not  very  explicit  on  the  subject. 
In  the  year  1699,  it  appears  by  the  statute-book,  jurisdiction 
relative  to  laying  out  and  altering  highways,  was  first  given  to 
the  eonntj  court.  Previous  to  this  time,  I  presume,  it  was  sel- 
dom or  never  practiced  to  lay  out  a  highway  through  the  lands 
of  an  individual  proprietor,  as  there  was  sufficiency  of  common 
lands  not  taken  up  for  all  highways  thought  to  be  necessary. 
Whether  there  was  any  statute  on  the  subject,  I  know  not.  It 
most  be  supposed,  when  the  legislature  first  took  up  the  busi- 
ness of  laying  out  highways  through  the  land  of  an  individual, 
the  practice  of  reserving  lands  for  highways,  in  the  first  settle- 
ment of  towns,  was  taken  into  consideration,  and  if  those  ancient 
highways  were  not  mere  rights  of  passage,  but  the  soil  of  them 
belonged  to  the  public,  it  was  intended  that  those  laid  out  by 
Tirtne  of  this  statute,  should  stand  precisely  on  the  same  ground. 
The  practice,  also,  aa  has  been  observed,  has  corresponded  with 
this  idea.  Never,  I  believe,  has  it  been  taken  into  the  account  in 
estimating  damages,  that  a  right  of  passage  ozily  was  taken  from 
the  proprietor,  and  that  the  full  use  of  the  land  might  come  to 
him  again.  Indeed,  it  would  be  next  to  impossible,  to  make  an 
appiaisement  on  this  principle.  Whether  the  proprietor  would 
again  have  the  full  enjoyment  of  his  land  in  one  year,  or  never, 
would  be  a  matter  of  utter  uncertainty.  Of  course,  no  rule 
ooold  be  given,  by  which  to  make  the  appraisement. 

Again,  if  the  highway  should  in  a  few  years  be  discontinued, 
the  proprietor  would  have  his  land,  and  payment  for  it  into  the 
haij^un.  Further,  it  has  been  an  established  practice  for  a 
long  time,  probably  ever  since  highways  have  been  laid  out,  to 
exchange  highways  for  highways,  when  an  old  highway  has 
been  discontinued,  and  a  new  one  taken  up.  This  procedure 
must  have  been  on  the  ground  that  the  town  was  entitled  to  the 
fee  of  the  land  taken  up  for  highways.  To  make  the  matter 
clear  that  my  construction  of  the  law  is  correct,  may  be  adduced 
that  clause  in  all  city  charters,  "  that  the  mayor,  aldermen  and 
common  council  are  em]K>wered  to  lay  out  new  highways, 
streets,  and  public  walks,  or  to  alter  those  already  laid  out,  and 
to  exchange  highways  for  highways,  or  to  sell  highways  for  the 
puzpose  of  purchasing  other  highways,  taking  the  same  meaa. 


224  FSGE  V.  SxTTH.  [Conn. 

urea  in  all  respects  as  are  directed  by  the  laws  of  this  state  to 
be  taken  in  case  of  Iiighwajs  laid  out  by  the  selectmen  for  the 
use  of  towns/'  etc.  Here  they  are  to  take  the  same  measures 
to  lay  out  highways  as  selectmen  take,  in  the  case  of  towns,  and 
no  other.  Damages  are  to  be  estimated  and  paid  in  the  same 
manner,  andauthorify  is  given  to  exchaage  highways  for  high- 
ways. There  is  no  clause  Testing  the  fee  in  the  mayor,  alder-  y 
men  and  common  council,  or  in  the  city,  or  in  any  public  body, 
any  more  than  in  the  case  of  the  selectmen,  where  highways 
are  laid  out  by  them,  and  yet  having  precisely  the  same  author- 
ity, they  (the  mayor,  aldermen  and  common  council)  are  au- 
thorized by  law  expressly,  *'  to  exchange  highways  for  high- 
ways, and  to  seU  old  highways,  and  purchase  new  ones,"  in  the 
same  manner  as  had  been  practiced  by  selectmen.  These  acts 
of  the  legislature,  as  it  appears  to  me,  proceed  on  the  ground 
that  when  a  highway  is  laid  out,  it  belongs,  the  whole  of  it, 
land  and  all,  to  the  public.  They  show  what  the  construction 
of  the  statute  relative  to  this  subject  has  been,  which,  of  itselt, 
will,  without  any  aid  from  the  legislature,  form  a  rule  of  com- 
mon law  for  us.  The  conclusion  of  the  whole  is,  that  in  this 
state,  however  diflEerent  it  may  be  in  Ghreat  Britain,  when  land 
is  laid  out  for  a  highway,  the  land  itself  becomes  puUio  prop- 
erty, and  no  individual  has  any  right  or  title  to  it,  and  on  this 
ground  there  ought  to  be  no  new  trial  of  the  cause. 

But,  secondly,  supposing  the  fee  in  the  present  case  xemained 
in  the  original  proprietor  when  his  land  was  thrown  open  and 
laid  out  for  a  highway,  still  it  is  not  clear  to  my  mind,  that  this 
action  is  maintainable.  I  am  sensible,  in  thus  questioning  this 
right  of  action,  I  am  setting  up  my  opinion  against  the  opinion 
of  much  greater  men,  and  much  more  able  lawyers  than  I  am; 
and  am  also  questioning  the  propriety  of  some  decisions  in 
Great  Britain,  as  well  as  in  our  neighboring  states  on  this  sub- 
ject. I  am  well  aware  the  modem  deeisiona  in  Great  Britain 
have  been,  that  both  trespass  and  ejectment  will  lie  for  land  in 
a  highway.  Indeed,  I  know  not,  but  it  may  be  now  considered 
as  a  settled  principle  in  that  country  that  these  actions  are 
maintainable  in  cases  of  this  kind.  But  the  question  is,  whether 
there  are  not  certain  established  principles  of  law  that  operate 
against  these  actions  to  the  extent  to  which  they  have  been 
carried?  Whether  also  these  principles  must  not  be  given  up, 
or  the  actions  given  up?  And  if  so,  whether  these  adjudged 
cases  ought  to  be  considered  as  precedents  for  ost  In  tiie  first 
place,  to  take  up  the  action  of  ejectment. 
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I  presome  it  will  be  agreed  that  the  action  of  ejectment  is 
brought  to  recover  possession  of  lands  unlawfully  withheld 
from  the  plaintiff.  It  is  an  action  which  gives  specific  relief. 
So  say  all  the  elementary  writers;  so  say  the  judges,  where  giy- 
ing*  an  opinion  as  to  the  nature  of  this  action.  So  says  Lord 
Mansfield,  particularly,  in  the  first  yolume  of  Burrow's  Reports, 
page  119.  I  mention  what  he  says,  because  he  gave  an  opinion 
afterwards  in  a  case  reported  in  the  same  volume,  that  the 
action  would  lie,  in  which,  as  it  appears  to  me,  possession  could 
not  be  given.  His  words  are  in  the  above  quoted  page:  **  An 
ejectment  is  a  possessory  remedy,  and  ozily  competent  where 
the  lessor  of  the  plaintiff  may  enter."  And  again:  ''Eveiy 
plaintiff  in  ejectment  must  show  a  right  of  possession  as  well 
as  of  property."  Indeed,  on  a  recovery  by  the  plaintiff,  the 
form  of  the  execution  is  to  give  possession  as  well  as  damages, 
dear  it  is,  then,  if  you  are  not  entitled  to  the  possession  of  the 
property  sought  to  be  recovered,  you  are  not  entitled  to  your 
4fcction.  It  makes  no  difference  whether  the  fee  be  in  you  or  not. 
If  another  person  has  the  right  to  the  present  possession,  you 
cannot  have  it,  however  it  may,  in  a  course  of  time,  come  to  you. 
This  principle  so  forcibly  struck  Lord  Hardwicke  in  a  case  be- 
fore him  at  nidpnua  in  the  year  1735,  that  he  decided,  "  that 
no  possession  could  be  delivered  of  the  soil  of  the  highway,  and 
therefore  no  ejectment  would  lie  for  it;  and  if  it  was  a  nuisance 
the  defendant  might  be  indicted."  This  decision  is  cited  in  a 
«ase  reported  in  the  first  volume  of  Burrow's  Reports,  from 
pages  133  to  146,  inclusive.  In  page  140,  reference  is  made  to 
Ihis  decision  of  Lord  Hardwicke.  In  this  case  in  Burrow,  how- 
ever, wherein  the  above  mentioned  reference  is  made,  it  was 
expressly  decided  by  the  court,  to  wit:  Lord  Mansfield  and 
-Justices  Denison  and  Foster,  that  an  ejectment  would  lie  for  a 
highway,  and  that  the  land  might  be  recovered  subject  to  the 
right  of  passage,  or,  as  it  is  expressed  by  some  of  the  judges, 
subject  to  the  easement.  They  said  further,  that  there  was  but 
a  loose  recollection  of  the  case  before  Lord  Hardwicke;  little 
regard  was  therefore  paid  to  it.  This  case  seems  to  have  settled 
the  question  in  Great  Britain. 

But  let  us  examine  the  principles — those  principles  which 
Lord  Mansfield,  in  page  119  of  Burrow,  above  mentioned,  lays 
'down  as  essential  to  the  maintenance  of  the  action  of  eject- 
jnent.  A  leading  principle  is,  that  the  plaintiff  is  entitled  to 
the  possession  of  real  estate,  wrongfully  withheld  from  him  by 
the  defendant.    He  brings  his  action  to  recover  this  possession; 
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and  if  the  action  be  well  founded,  he  reoovers  and  is  put  in 
poaaesedon.  I  would  now  ask  the  question,  whether  in  this  case 
determined  by  Lord  Mansfield  and  his  brethren,  as  above  men- 
tioned, the  plainti^  could  have  been  put  into  possession  of  this 
highway  ?  Whether  he  had  any  right  to  it,  in  exclusion  of  all 
others?  Or  whether  he  had  a  right  to  hold  it  with  others f 
That  he  could  not  exclude  the  public  or  the  king  is  veiy  clear; 
and  that  he  could  not  be  upon  the  land  holding  or  possessing  it 
in  any  other  manner  than  any  other  subject  might  hold  or 
possess  ity  is  to  me  as  clear.  He  could  neither  build  upon  it^ 
plow  it  nor  sow  it;  because  in  so  doing  he  would  interfere  with 
the  rights  of  the  public.  In  short  he  was,  by  its  being  a  high* 
way,  entirely  excluded  from  having  any  foothold  on  the  soil, 
though  the  freehold  or  fee  was  in  him. 

'*  The  land/'  it  is  said,  ''maybe  recovered,  subject  to  the 
right  of  passive,  or  subject  to  the  easement."  What  is  the 
meaning  of  these  expressions?  Is  it  meant  that  possession 
can  be  given  subject  to  the  right  of  passage  ?  The  meaning, 
I  think,  must  be  this,  if  anything.  The  object  of  the  action,  as 
has  been  observed,  is  to  get  possession.  It  is  to  get  possession 
as  well  as  to  ascertain  a  right;  not  to  ascertain  a  right  merely. 
But  how  can  this  possession  be  enjoyed  subject  to  the  ease- 
ment? The  easement  is  the  right  of  passage,  and  an  individual 
possession  interferes  with  this  right.  One,  then,  interfering 
with  the  other,  they  cannot  exist  together.  It  is  not  like  hold- 
ing land  subject  to  the  better  title  of  another.  It  is  like  hold- 
ing it  in  opposition  to  such  title.  If,  then,  i>ossession  cannot, 
on  legal  principles,  be  given  of  a  highway,  the  action  of  eject- 
ment will  not  lie. 

On  the  ground  that  the  plaintiff  in  ejectment  must  be  en- 
titled to  the  possession  of  the  property  demanded,  it  is,  that  an 
heir  to  an  estate  cannot  recover  against  a  disseisor,  as  long  as 
there  is  a  tenant  in  dower  or  by  the  curtesy  in  being,  who  has  a 
right  to  the  present  enjoyment.  This  was  determined  a  few 
years  ago  in  the  case  of  Bush  v.  Bradley,  reported  in  the  fourth 
volume  of  Day's  cases,  from  pages  298  to  810.  Indeed,  this,  I 
believe,  is  a  settled  principle,  that  a  reversioner  cannot  recover 
in  ejectment,  where  there  is  a  particular  tenant  for  life  or  for 
years  under  him,  who  has  a  right  to  the  possession.  At  the 
time  when  this  decision  in  Barrow,  establishing  the  doctrine 
that  ejectment  would  lie  for  a  highway,  took  place,  it  was  the 
practice  in  Westminster  Hall,  to  permit  a  plaintiff  to  recover  in 
ejectment  when  he  had  not  the  clear  legal  title  in  himself. 
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That  is  to  saj,  if  a  cestui  que  trust  should  bring  the  action^  tho 
judge  wotdd  not  permit  a  defendant  to  set  up  a  legal  title  in 
the  trustee,  as  a  bar  to  the  recovery  of  the  plaintiff.  Nay,  they 
went  further,  by  permitting  a  plaintiff  to  recover  in  ejectment, 
when  at  the  time  of  bringing  the  action  there  was  an  outstand- 
ing unsatisfied  term  of  the  premises,  whether  the  termor  werd 
the  plaintiff's  own  trustee  or  not.  So  also,  if  ejectment  were 
brought  by  a  second  mortgagee,  they  would  not  permit  a  defend* 
ant  to  set  up  a  legal  title  in  the  first  mortgagee.  A  recovery, 
however,  was  not  permitted,  except  where  the  plaintiff  avow- 
edly meant  to  recover  subject  to  the  better  title  of  the  termor, 
trustee,  or  first  mortgagee,  and  where  those  having  the  legal 
estate  did  not  interfere.  When  this  was  done,  he  was  permit- 
ted to  recover  and  to  go  into  possession,  and  to  hold  the  prem- 
ises subject  to  the  term,  trust,  or  mortgage,  whichever  it  was. 
This  was  the  doctrine  of  Lord  Mansfield,  Mr.  Justice  BuUer 
and  some  others.  Bat  I  take  it,  this  doctrine  is  now  exploded, 
and  a  plaintiff  cannot  now  recover  in  ejectment  in  the  courts  of 
Great  Britain,  unless  he  have  a  dear  legal  title  to  the  estate, 
and  unless,  also,  he  have  a  right  to  the  possession  of  it. 

An  exception  may  perhaps  be  made  to  the  rule,  where  there 
is  only  an  outstanding  satisfied  term;  or  where  a  mortgagee  at- 
tempts to  defeat  the  title  of  his  own  mortgagor,  by  setting  up 
title  in  a  stranger;  or  where,  perhaps,  the  legal  estate  is  in  the 
plaintiff's  own  trustee.  In  the  second  volume  of  the  reports  of 
I>amford  and  East,  from  pages  684  to  701,  is  reported  the  case 
of  Doe  on  the  demise  of  Hodsden  v.  Staple,  in  which  it  was  deter- 
mined by  Lord  Kenyon,  chief  justice,  Ashurst  and  Gross,  jus- 
tices, against  the  opinion  of  Buller,  justice,  that  the  plaintiff 
must  have  the  legal  title,  and  a  clear  right  to  the  possession  of 
the  premises,  or  he  could  not  recover  in  ejectment.  The  idea 
of  recovering  with  a  view  to  disturb  the  right  of  another  to  the 
possession  of  the  premises,  who  did  not  interfere  in  the  suit, 
was  done  away.  The  case  was  thus  circumstanced.  The  plaint- 
iff was  vested  with  the  fee  of  the  land  demanded,  but  a  term 
had  been  created  for  the  benefit  of  an  annuitant  who  was  then 
alive,  and  the  plaintiff  gave  notice  that  he  meant  to  recover  sub- 
ject to  the  payment  of  the  annuity.  The  court  laid  it  duWn  as 
an  unbending  rule,  that  the  plaintiff  in  ejectment  must  have 
the  legal  title,  and  a  right  to  the  enjoyment  of  the  premises  de- 
nuuided,  or  he  could  not  recover.  The  only  exceptions  to  the  rule, 
as  made  by  the  court,  were,  the  case  of  an  outstanding  satisfied 
term,  the  case  of  a  plaintiff's  own  trustee,  and  that  of  a  mort* 
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^gor  diBputiiiff  the  title  of  his  own  mortgagee.  This  I  be- 
lieve to  be  the  law  now  in  Gbreat  Britain.  If,  then,  in  ejectment 
for  a  highway,  it  were  now  a  new  question  there,  I  see  not  why 
the  judges  would  not  permit  the  defendant  to  say  to  the  plaint- 
iff: ''  The  public  have  a  right  to  the  sole  possession  of  this 
^^und,  though  you  may  have  the  fee."  Tou  have  not  mors 
right  to  the  exclusive  possession  than  I  have.''  "  If  you  get 
possession  of  it  yon  will  be  a  tort-feasor,  and  the  public  will 
immediately  turn  you  out  of  it.''  It  was,  to  be  sure,  pretty 
easy  to  say,  the  plaintiff  might  recover,  subject  to  the  easem^it, 
after  it  had  been  determined  that  he  might  recover  without 
having  the  better  title.  But  even  then,  it  appears  to  me  that 
the  two  cases  are  different.  In  the  one  case  a  recovery  is  had 
against  a  defendant  who  has  no  title,  and  he  who  has  the  title, 
is  neither  in  possession,  nor  claims  to  be  in.  In  the  other  a 
recovery  is  had,  where  those  who  have  no  title  do  claim  the  pos- 
session; and  an  occupation  of  the  property  in  dispute  by  the 
plaintiff  equally  interferes  with  their  possession,  and  their 
rights,  as  does  the  like  occupation  by  the  defendant.  Thus,  as 
it  strikes  me,  an  action  of  ejectment  for  a  highway,  or  part  of 
«  highway,  could  not  be  maintained  consistently  with  plain  ao- 
Imowledged  principles  of  law,  if  it  were  a  new  case  now  to  be 
decided,  and  of  course  that  is  not  maintainable  in  this  state. 

But  the  case  under  consideration  is  an  action  of  trespass,  and 
it  may  be  said,  though  ejectment  will  not  lie,  yet  trespass  will. 
I  am  of  opinion,  however,  that  as  strong  objections  maybe  made 
«gainst  the  action  of  trespass,  in  a  case  circumstanced  as  this  is, 
«8  against  the  action  of  ejectment.  Here  also  I  must  concede 
ma  1  did  in  making  my  observations  relative  to  the  action  o| 
ejectment,  that  it  is  pretty  well  settled  in  Great  Britain  that 
trespass  will  lie  by  the  owner  of  soil  for  an  injury  done  to  it  in 
«  highway,  and  I  know  not  any  exception  to  the  rule.  When 
I  concede  this,  it  must  be  understood  that  for  an  injury  of  this 
kind,  it  was  formerly  held  in  that  country  that  trespass  would 
not  lie.  In  the  case  of  Durand  v.  Child,  reported  in  1  Bul- 
etrode,  157,  it  was  held  that  trespass  would  not  lie.  The  reason 
^ven  was:  **  For  that  when  land  is  dedicated  to  the  service  of 
the  public,  it  ceases  to  be  private  property."  In  the  eighth 
year  of  the  reign  of  George  II.,  however,  in  the  case  of  Sir 
Jbhn  Lade  v.  Shepherd,  reported  2  Strange,  1004*  it  was  de- 
termined that  trespass  would  lie.  The  case  was,  Sir  John 
Lade  formerly  owned  the  property  where  the  trespass  was  sup- 
posed to  have  been  committed,  and  built  a  street  upon  it,  which 
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after  that  had  ever  been  considered  as  a  highway.  The  court 
determined  that  it  was  '*  a  dedication  of  it  to  the  public,  bo  far 
as  the  puUio  had  occasion  for  it,  which  is  only  a  right  of  pas- 
sage. But  it  was  never  understood  to  be  a  transfer  of  the  ab- 
solute property  of  the  soil."  It  was  also  held  in  a  later  case^ 
determined  in  the  13  George  11.,  by  eight  judges  out  of 
eleyen,  that  ''if  this  action  is  brought  by  the  owner  of  the  soil 
for  a  trespass  in  a  highway,  it  cannot,  on  not  guilty,  be  giveii 
in  eyidence  that  the  place  in  which  the  trespass  is  charged  to 
have  been  committed  was  a  highway."  I  know  not  any  other 
cases  where  the  point  has  been  made,  and  a  direct  decision  had 
on  it.  No  doubt  there  have  been  many  decisions  of  the  like 
kind,  considering  the  point  as  being  settled.  As  to  the  case  of  Sir 
John  Lade,  however,  perhaps  it  ought  to  be  observed  that,  as  he 
himself  voluntarily  opened  a  passage  over  his  own  land,  he 
might  do  it  on  such  terms  as  pleased  him.  It  was  competent 
for  him  to  make  it  a  mere  right  of  passage,  and  to  reserve  every 
other  right  of  the  soil  to  himself.  As  to  the  other  case  it  was  a 
divided  opinion  to  make  the  most  of  it,  if  it  went  to  decide  the 
question  directly,  that  the  action  of  trespass  would  lie  by  the.j 
oziginal  owner  of  the  soil  for  an  injury  done  to  a  highway^ 

But  it  vrill  be  observed  that  the  only  question  decided  waff,  as~ 
it  appears  in  Bacon's  Abridgment,  fifth  volume,  page  161,  that 
on  not  guilty,  it  could  not  be  given  in  evidence  that  the  locus  in 
quo  was  a  highway.  Possibly  the  court  meant  to  decide  only 
that,  as  the  fee  of  the  land,  or  at  any  rate,  the  freehold  was  in 
the  plaintiff,  it  was  not  competent  for  the  defendant,  under  the 
plea  of  not  guilty,  to  avail  himself  of  any  circumstances  to  show 
that  the  land  was  in  such  a  situation  as  that  the  plaintiff  could  not 
recover.  That  under  the  plea  of  not  guilty,  nothing  should  be 
given  in  evidence  but  a  clear  want  of  title  in  the  plaintiff.  But 
be  the  principles  of  those  decisions  as  they  may,  as  I  have  be* 
fore  observed,  it  is  now  considered  in  Great  Britain  as  a  settled 
point,  that  the  action  of  trespass  may  be  brought  for  an  injury 
done  to  a  highway.  But  I  think,  notwithstanding,  in  this  state 
we  ought  not  to  take  it  for  law,  that  the  action  is  sustained^ 
without  examining  the  principles  on  which  an  action  of  trespass 
is  founded.  If  those  principles  will  warrant  the  action,  it  ought 
to  be  sustained,  if  otherwise,  it  ought  not  to  be  sustained. 

It  is  an  essential  ingredient  in  an  action  of  trespass  that  the 
plaintiff  be  in  possession  of  the  property  at  the  time  of  its  being 
taken  or  treq^tssed  upon;  or,  at  any  rate,  that  he  have  a  right 
to  the  possession.    If  the  property  be  personal,  the  possession 
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may  be  actiuil  or  oonBtractive;  if  real,  an  actual  posseasioii  is 
requisite  for  the  maintenance  of  the  action.  On  ibis  ground  it 
is,  or  at  least  this  is  one  ground,  why  a  reversioner  cannot  bring 
his  action  against  any  one  who  enters  upon  his  estate,  plows  it 
up,  treads  down  the  grass,  or  does  any  other  injury  to  it.  Every 
injury  of  this  kind  is  done  to  the  particular  tenant,  the  lessee, 
the  man  in  possession.  It  concerns  not  the  reversioner,  who 
plows  his  land,  who  takes  the  fruit  growing  on  it,  or  who  does 
any  other  trespass  on  it.  He  has  his  rent,  and  the  tenant  being 
entitled  to  the  ]K>ssession  and  use  of  the  land  can  alone  bring 
the  action  for  all  the  trespasses  on  it.  True  it  is,  if  anything 
be  done  which  comes  under  the  denomination  of  waste,  this 
goes  to  the  destruction  of  the  reversioner's  estate,  and  this  being 
an  injury  to  him,  he  can  have  redress,  but  it  must  be  by  an 
action  of  waste,  not  trespass.  This  action  must  be  brought 
against  the  tenant,  whether  the  waste  be  done  by  him  or  a 
stranger.  If  it  be  done  by  a  stranger,  the  tenant  has  his  rem- 
edy over  against  him.  These,  then,  as  I  conceive,  being  the 
acknowledged  principles  attached  to  the  action  of  trespass,  let 
us  see  how  they  vrill  apply  to  the  case  under  consideration. 

It  will  be  proper  now  to  attend  more  particularly  to  the  case 
under  consideration,  and  to  see  for  what  acts,  if  any,  the  de- 
fendant is  liable.  By  the  case  stated,  the  defendant  has  barely 
kept  possession  of  the  shop  and  cellar  since  the  plaintiff  owned 
the  land.  For  the  building  of  the  shop,  digging  and  stoning 
of  the  cellar,  I  presume  it  will  not  be  urged  that  he  is  liable  to 
the  plaintiff.  These  acts  were  done  before  the  commencement 
of  the  plaintiff's  title,  and  clearly  were  no  injury  to  him.  But 
indeed,  if  this  using  and  keeping  possession  of  the  shop  and 
cellar  had  been  on  the  plaintiff's  land,  unincumbered  with  any 
easement  or  highway,  the  same  would  have  been  an  injury  to 
him,  and  for  which  damages  might  have  been  recovered  by  ac 
action  of  trespass.  But  the  land  being  thrown  open,  and  used 
as  a  highway,  what  injury  i£|  it  to  him  that  this  shop  and  cellar 
are  there  ?  Or  rather,  what  more  injury  to  him  than  to  any 
other  individual  of  the  community  I  Is  he  deprived  of  any 
right?  Could  he  have  set  up  the  same  shop,  and  dug  the  same 
cellar  ?  Suppose  the  shop  had  been  set  up,  and  the  cellar  dug 
in  the  traveled  path,  could  the  plaintiff,  as  owner  of  the  soil, 
have  recovered  damages  for  these  acts  ?  The  answer,  as  it  seems 
to  me,  is  obvious,  that  in  the  case  put  he  could  not  recover  dam- 
ages. I  ask  then,  whether  the  use  of  every  part  of  the  highway 
b  not  as  much  given  up  to  the  public  as  that  of  the  traveled 
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path.  Eveiy  encroachment,  in  eveiy  part  of  the  highway,  may 
be  removed.  This  yexj  building  may  be  abated  or  removed,  as 
a  nuisance,  and  the  defendant  may  as  much  be  indicted  for 
keeping  it  there,  as  if  it  were  in  the  middle  of  the  path.  Where 
then,  I  ask  again,  are  the  plaintiff's  separate  rights  ? 

In  the  sixth  volume  of  Massachusetts  Term  Reports,  page 
456  [4  Am.  Dec.  159],  Chief  Justice  Parsons,  speaking  of  the 
lights  which  the  owner  of  lands  taken  for  a  highway  has  in  or 
to  such,  says:  ''Eveiyuse  to  which  the  land  maybe  applied 
and  all  the  profits  which  may  be  derived  from  it,  consistently 
with  the  continuance  of  the  easement,  the  owner  can  lawfully 
claim.''  And  though  he  agrees  to  the  principle  that  the  owner 
may  maintain  both  trespass  and  ejectment  for  injuries  to  his 
land  incumbered  with  a  highway,  yet  1  think  an  inference  may 
be  drawn  from  what  he  says,  as  above  stated,  that  trespass 
would  not  lie  in  the  case  under  consideration.  "  Every  use  to 
which  the  land  may  be  applied,  etc.,  consistently  with  the  con« 
tinuance  of  the  easement,  the  owner  can  lawfully  claim."  The 
inference  is,  as  it  appears  to  me,  that  *'  every  use  to  which  the 
land  may  be  applied  inconsistently  with  the  continuance  of  the 
easement,  the  owner  cannot  lawfully  claim."  That  the  keeping 
up  of  this  shop,  and  having  this  cellar  dug  in  the  manner  as  the 
«sase  states,  are  acts  inconsistent  with  the  continuance  of  the 
easement  or  highway,  I  think  is  undeniable.  I  have  put  the 
case  of  a  reversioner  not  being  able  to  recover  for  a  trespass  on 
his  estate,  supposing  it  to  be  apposite  to  the  point  in  question. 
I  think  it  is  so  in  a  good  degree.  The  reversioner  cannot  re- 
cover, because  he  is  out  of  possession,  and  because  the  present 
beneficial  use  of  the  land  is  in  another.  The  plaintiff  in  like 
gnannfty  is  out  of  posscssion,  entirely  so,  for  the  purpose  of 
building  on  the  land,  or  digging  a  cellar  on  it.  The  public  is 
in  possession  for  occupancy,  and  for  every  useful  purpose. 

The  ground  of  an  action  of  trespass  is  to  recover  damages  for 
an  injury  done  to  the  plaintiff,  and  always  implies  that  by  the 
trespass  he  suffers  a  wrong,  or  is  deprived  of  a  right.  Take 
the  case  of  a  reversioner;  whatever  trespass  is  committed  on  his 
land,  if  it  do  not  amount  to  waste,  it  injures  not  him.  All  the 
profits  of  the  land  for  the  time  being  belong  to  the  particular 
tenant.  He  alone  has  a  right  to  use  tiie  land  as  pleases  him,  or 
in  such  manner  as  it  has  been  used  by  the  trespasser.  In  short, 
as  it  strikes  me,  a  just  criterion  to  determine  whether  the 
plaintiff  can  do  the  acts  which  have  been  done  by  the  defend- 
ant.   When  I  now  speak  of  the  action  of  trespass,  I  mean  of 
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treepass  on  land.  This  role  I  think  will  hold  in  every  case 
short  of  waste.  If  a  man  plows  or  feeds  my  land^  in  my  use 
and  possession,  or  treads  down  my  grass,  he  does  that  which  I 
alone  have  a  right  to  do.  If  I  hare  no  right  to  do  these  acts,  I 
cannot  (K)mplain  that  he  has  deprived  me  of  a  right;  conse- 
qnently  I  cannot  complain  that  he  has  done  me  a  wrong. 

Apply  these  principles  to  the  present  case.  Has  the  plaint- 
iff a  right  to  occupy  this  house  and  cellar  in  the  manner 
in  which  they  have  been  occupied  by  the  defendant?  The 
answer  is  at  once,  no.  By  so  occupying  them,  he  would 
infringe  on  the  rights  of  the  public.  For  so  doing  he  would  be 
indicted  as  for  an  offense,  not  to  say,  that  an  action  of  eject* 
ment  would  be  in  favor  of  the  public  to  turn  him  off.  Indeed 
there  is  no  need  of  the  action  in  favor  of  the  public,  as  the 
shop  may  be  taken  down  or  removed  off,  and  the  cellar  be  filled 
up,  on  the  ground  of  their  being  nuisances.  When  the  land  of 
any  person  is  inclosed,  it  may  be  fed  by  cattle  not  his  own.  It 
may  be  traveled  over  by  other  people,  and  it  is  not  in  his  mouth 
to  say,  why  is  this  done,  or  why  do  ye  so  ?  In  like  manner,  if 
it  be  taken  for  a  highway,  it  may  be  thus  fed  and  thus  traveled 
on.  Why  may  these  things  be  done  ?  For  this  plain  reason, 
inasmuch  as  the  public  has  taken  it,  his  separate  rights  of  feed- 
ing it,  and  of  traveling  across  it,  are  gone;  they  cannot  be  en- 
joyed. So,  also,  by  its  being  thus  taken,  his  separate  rights  of 
keeping  a  shop  and  cellar  on  it  are  in  like  manner  gone.  How 
it  might  be  as  to  mines  under  ground,  with  which  the  public 
has  no  concern,  I  do  not  pretend  to  say.  Though  indeed  I 
might  say,  if  the  highway  be  but  a  mere  right  of  passage,  the 
mines  would  belong  to  the  owner  of  the  soil,  as  his  separate 
property,  and  for  violating  this  property  trespass  would  lie,  as 
in  all  other  cases  of  the  violation  of  property.  Neither  do  I 
pretend  to  say,  but  the  proprietor  may  have  an  action  of  tres- 
pass for  cutting  down  trees  on  it,  and  carrying  them  away,  pro- 
vided they  are  not  needed  by  the  public.  These  cases  stand  on 
a  different  ground  from  the  case  under  consideration.  It  will 
be  enough,  however,  to  determine  them  when  they  shall  come 
up.  Sufficient  is  it  for  the  present,  to  determine  the  case  we 
now  have. 

One  word  further,  if  this  action  be  sustainable  for  every  load 
of  wood,  every  log,  every  cart,  plow  or  other  instrument  of 
husbandry  laid  upon  the  highway,  which  would  be  highly  pre- 
judicial to  individuals,  as  well  as  totally  overturn  what  has 
always  been  considered  as  the  law  on  this  subject.    These  ars 
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my  reasons  agsinst  granting  a  new  trial,  going  on  the  ground 
that  the  highway  is  but  a  mere  right  of  passage.  These  rea- 
sons are  to  me  conclusive;  not  so  perhaps  to  any  one  else. 
There  are  opinions  of  great  men  against  me,  at  least  as  to  some 
things  I  have  advanced.  But  as  it  is  a  new  question  with  us, 
I  thought  proper  to  take  up  the  ease  on  principles,  and  on  prin* 
dplea  not  having  any  precedents  binding  on  us,  on  the  subject, 
it  is  my  opinion,  the  action  of  trespass  will  not  lie,  and  there- 
fore would  not  advise  a  new  trial. 

Baidwdi,  J. ,  concurred. 

Bbaihabd,  J.,  was  of  opinion  that  neither  ejectment  nor  tres- 
pass could  be  maintained  by  reason  of  the  exception  of  all  in- 
terest in  the  land,  in  the  deed  from  Williams,  and  on  this 
ground  thought  the  charge  correct. 

The  doctrine  of  this  case  is  afi&nned  in  Watrous  y.  SotUhworth,  5  Ckxon.  310; 
Chatham  Y.  Brainerd,  11  Id.  82;  WooOer  ▼.  BuiUr^  13  Id.  316;  ReadY.  Leeda^ 
19  Id.  187.  In  the  opinion  of  Carpenter,  J.,  in  Tayltyr  ▼.  PvibUfs  HaU  Co,,  35 
Conn.  434,  he  says:  "In  the  first  place,  the  title  to  the  land  within  the  limits 
d  the  highway  waa  in  doubt.  It  was  Bupposed  that  the  conunon  law  vested 
it  m  the  adjoining  proprietors.  This  was  doubted  by  some,  and  many  claimed, 
eren  if  it  was  so,  that  the  common  law  in  this  respect  was  not  applicable  to 
the  drcumstsnces  of  this  countiy.  Hie  prevailing  opinion,  however,  seems  to 
have  been  that  not  only  an  easement,  but  the  absolute  title  in  the  Lighway, 
vested  In  the  public;  and  it  was  not  until  1814,  in  the  case  of  Peck  v.  Smiih^ 
1  Conn.  103,  that  it  was  fully  settled  that  the  title  to  the  highway  vested  in 
the  adjoining  proprietors.  Even  in  that  case  the  court  was  divided,  some  of 
the  judges  holding  that  the  fee  of  the  highway  was  in  that  community  on 
vhioh  was  the  burden  of  maintaining  the  highway." 

Its  antbority  is  indorsed  in  CSfy(/Ctiietima<»v.  7F%^  6  Peters,  442. 


Booth  v.  Starr. 

11  Ooni.  9a.J 

BiOHT  TO  Raoov>a  ov  CemfAirrs  of  WAbbaiitt.— Where  there  have  been 
saffanl  wmfeyancsa  of  land  with  oovoiants  of  wananty,  and  an  evietion 
of  the  last  covenantee,  an  intennediate  covenantee,  who  has  not  been 
damnified,  is  not  entitled  to  rscover  against  a  prior  covenantor. 

Bnx.  in  equity.  The  defendant's  intestate,  John  Booth,  had 
oonTejed  to  the  plaintiff  a  tract  of  land,  with  covenants  of  seimn 
and  -wazranty.  The  phiintiff  transferred  the  same  to  others,  and 
after  several  conveyances  the  property  came  into  the  possession 
of  one  Williams,  who  was  evicted  by  a  paramount  title.  The 
qooatian  in  the  case  was,  whether  the  plaintiff,  who  had  not  been 
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damnified  by  the  eviotion^  was  entitled  to  a  reooTery  against  the 
covenantor.  The  court  haying  decreed  in  his  favor,  a  motion 
for  a  new  trial  was  made  on  the  ground  of  error. 

N,  Smith  and  Bristol^  in  support  of  the  motion,  contended 
that  the  plaintiff,  haying  conyejed  his  interest  in  the  lands,  was 
not  entitled  to  recover  on  the  warranty  until  he  had  been  dam- 
nified, and  had  thereby  been  reinvested  with  his  original  right: 
1  Chit.  Plead.  3,  11;  Shep.  Touch.  198;  Co.  Lit.  384  b;  Spen- 
cer's case,  6  Co.  17,  18;  Bull.  N.  P.' 158,  159;  Com.  Dig.,  title 
Covenants,  B.;  Beely  v.  Purry,  8  Lev.  154;  WaUcer^a  case,  8  Co. 
22,  b  23, a.  b. ;  Com.  Dig.,  tit.  Debt,  D.;  Waldrm  v.  McCarty,  8 
Johns.  471;  KorU  v.  Carpenter,  5  Johns.  120. 

R.  M,  Sherman,  contra,  urged  that,  though  a  right  of  action 
passed  with  the  land  to  the  assignee,  yet  the  privity  of  contract 
remained  with  the  grantor,  and  he  may  bring  VHirranlia  charia 
immediately  upon  the  eviction  of  the  tenant,  without  waiting 
for  an  action  to  be  brought  against  him;  Jacob's  Law  Diet.,  tit. 
Warrantia  Chartaa;  F.  N.  B.  298,  299;  ChrijgiUli  v.  Harrivm,  1 
Salk.  196, 197;  Abbots^.  Johnson,  3  Bulst.  233;  Brougham's  case, 
6  Co.  24;  1  Saund.  241,  c,  Wms.  ed. ;  Filley  v.  Brace,  1  Boot, 
507;  Bickford  v.  Page,  2  Mass.  455,  459. 

Swift,  J.  The  question  is,  whether  in  the  case  of  a  covenant 
warranty  annexed  to  lands,  an  intermediate  covenantee  can 
maintain  an  action  against  a  prior  covenantor  without  having 
been  sued  by,  or  satisfied  the  damages  to  the  last  covenantee, 
who  has  been  evicted.  A  covenant  real  is  annexed  to  some  es- 
tate in  land;  it  runs  with  the  land,  and  binds  not  only  heirs  and 
executors,  but  assignees.  Eveiy  assignee  may,  for  a  breach  of 
such  covenant,  maintain  an  action  against  all  or  any  of  the  prior 
warrantors,  till  he  has  obtained  satisfaction.  This  results  from 
the  nature  of  the  covenant,  for  each  covenantor  covenants  with 
the  covenantee  and  his  assigns;  and  as  the  lands  are  transfer- 
able, it  was  reasonable  that  covenants  annexed  to  them  should  be 
transferred.  As  every  covenantor  in  the  various  conveyances 
becomes  liable  for  a  breach  of  covenant  to  his  covenantee  and 
assignees,  it  follows  of  course,  that  notwithstanding  his  convey- 
ance of  the  land,  he  must,  when  subjected  to  pay  damages  for 
a  breach  of  the  covenant  to  his  oovoDantee  or  his  assignee,  have 
a  right  of  action  for  indemnity  against  his  covenantor.  This 
demonstrates  that  the  rights  and  liabilities  of  the  various  parties 
to  a  covenant  real,  continue  notwithstanding  a  conveyance  of 
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the  land  to  which  it  ia  attached;  and  that  any  of  them  can  sus- 
tain a  proper  action  when  injured  by  a  breach  of  it. 

It  has  been  contended  that  a  covenant  real,  like  the  land, 
passes  by  the  assignment  of  the  land  from  the  grantor  to  the 
grantee,  and  is  thereby  extinguished,  and  the  grantor  divested 
of  it,  so  that  he  can  maintain  no  action  for  a  breach  subsequent 
to  the  assignment,  though  it  is  conceded  that  the  covenant  is 
revived  in  favor  of  the  assignor  by  satisfying  the  damages  for 
a  breach  of  it.  But  the  grantor  does  not  become  totally  di- 
vested of  the  covenant  by  a  grant  of  the  land.  By  the  convey- 
ance of  the  estate,  the  grantee  becomes  entitled  as  assignee  to 
the  benefit  of  the  covenants  annexed  to  the  land  against  his 
grantor,  and  all  prior  grantors;  but  this  does  not  take  away  the 
right  which  his  immediate  grantor  had  to  .look  to  his  grantor 
and  all  prior  grantors  for  indemnity,  in  case  of  a  breach  of  the 
covenant,  subsequent  to  the  assignment,  for  which  he  is  liable  to 
pay  damagea  It  cannot  be  said  that  the  covenant  is  extin- 
guished by  the  assignment  of  the  land,  and  then  revived  by 
being  subjected  to  pay  damages  for  a  breach  of  it.  If  the  cov- 
enant be  once  extinguished,  it  cannot  be  revived  without  the 
consent  of  both  parties;  and  the  circumstance  that  the  assignor 
on  being  compelled  to  pay  damages  for  a  breach  of  it  to  a  sub- 
sequent assignee  may  maintain  an  action  against  his  assignor, 
proves  that  the  contract  continued  in  force,  and  did  not  become 
extinguished  by  operation  of  the  assignment. 

To  prove  that  the  assignor  cannot  sue  for  a  subsequent  breach, 
1  Chitty  on  PI.  10,  has  been  relied  on,  where  it  is  said  an  as- 
signor cannot  sue  for  a  subsequent  breach  of  a  covenant  run- 
ning with  an  estate  in  lands,  but  the  assignee  must  sue.  This 
doctrine  cannot  be  true  to  the  extent  contended  for,  as  it  would 
prove  that  the  assignor,  after  having  paid  the  damages  to  his 
assignee,  could  not  call  on  his  assignor,  though  it  is  conceded 
in  such  case  he  could  maintain  an  action.  But  to  understand 
the  meaning  of  Chitty,  we  must  examine  the  authority  to  which 
he  refers:  1  Saund.  241,  c.  (Wm.  edit.)  It  is  there  stated  "  that 
the  lessor  cannot  maintain  an  action  of  covenant  after  he  has 
parted  with  the  reversion,  for  any  breach  of  covenant  accruing 
subsequent  to  the  grant  of  the  reversion;  for  the  statute  of  Heniy 
Tin.,  has  transferred  the  privity  of  contract,  together  with  the 
estate  in  the  land,  to  the  assignee  of  the  reversion."  Thus,  if 
one  should  lease  land,  and  the  lessee  covenant  to  pay  rent,  or 
do  particular  acts  on  the  land,  and  the  lessor  assign  his  interest 
in  the  reversion,  then  the  statute  of  32  Henry  Yin.,  transfers 
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the  piiTity  of  coniraot^  and  the  assignee  of  the  xereision  can 
only  maintain  an  action  against  the  lessee  for  a  breach  of  his 
coTenant  subsequent  to  the  assignment;  for  he  has  the  privity 
of  contract  and  estate,  and  he  only  can  be  damnified  by  the 
breach  of  coyenant  on  the  part  of  the  lessee. 

But  suppose  a  lessor  makes  a  lease  with  a  covenant  of  war- 
ran  ty,  and  the  lessee  assigns  his  interest  in  the  estate;  after  which 
his  assignee  is  evicted  and  recovers  damages  against  him  for  the 
breach  of  the  covenant  of  warranty;  it  will  not  be  pretended 
that  in  this  case  the  lessee,  who  has  now  assumed  the  character 
of  assignor,  cannot  maintain  an  action  against  his  lessor  on  the 
covenant  of  warranty,  though  the  breach  happened  subsequent 
to  the  assignment.  The  case  there  stated  in  1  Saund.  241,  c, 
must  have  related  to  covenants  to  be  performed  by  the  lessee, 
and  must  be  understood  to  mean  that  the  lessor  cannot  bring 
an  action  of  covenant  against  the  lessee  after  he  has  parted  with 
the  reversion  for  any  breach  of  covenant  accruing  subsequent 
to  the  assignment,  which  is  a  correct  principle.  It  cannot 
mean  that  an  assignor  cannot  sue  for  a  subsequent  breach;  for 
this  in  many  instances  cannot  be  correct.  The  authority  then  re- 
lied on  has  no  application  to  the  point  in  dispute;  and  I  appre- 
hend the  position  is  undeniable,  that  in  all  cases  where  there 
have  been  sundry  conveyances  of  land,  with  covenants  real  an- 
nexed to  them,  all  the  covenants  between  the  parties  continue 
operative  notwithstanding  such  conveyance,  and  every  one  when 
damnified  can  maintain  an  action. 

In  the  present  case,  the  grantee  or  covenantee  of  the  plaintiff 
has  been  evicted;  but  the  plaintiff  has  never  been  sued,  nor  has 
he  paid  the  damages.  The  question  is,  whether  under  these 
circumstances  he  can  maintain  this  action  against  this  defend- 
ant, who  is  his  immediate  covenantor.  The  last  assignee  can 
never  maintain  an  action  on  the  covenant  of  warrantry  till  he 
has  been  evicted.  Though  the  title  may  be  defective;  though 
he  may  be  constantly  liable  to  be  evicted;  though  his  warrantor 
may  be  in  doubtful  circumstances;  yet  he  can  bring  no  action 
on  the  covenant  till  he  is  actually  evicted;  for  till  then  there 
has  been  no  breach  of  the  covenant,  no  damage  sustained.  By 
a  parity  of  reason,  the  intermediate  covenantee  can  have  no 
right  of  action  against  their  covenantors  till  something  has  been 
done  equivalent  to  an  eviction,  for  till  then  they  have  sus- 
tained no  damage.  As  the  last  assignee  has  his  election  to  sue 
all  or  any  of  the  covenanters,  as  a  recovery  and  satisfaction  by 
an  intermediate  covenantee  against  a  prior  covenantor,  would  not 
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bar  suit  by  a  subsoqaent  assignee,  such  intermediate  assignee 
ooght  not  to  be  allowed  to  sustain  his  action  till  he  has  satisfied 
the  subsequent  assignee,  for  otherwise  every  intermediate  cove- 
nantee might  sue  the  first  covenantor;  one  stiit  would  be  no  bar 
to  another;  they  might  all  recover  judgment  and  obtain  satis- 
faction; BO  that  a  man  might  be  liable  to  sundry  suits  for  the 
flame  thing,  and  be  compelled  to  pay  damages  to  sundiy  differ- 
ent covenantees  for  the  same  breach  of  covevant. 

In  the  present  case,  the  plaintiff  cannot  know  that  his  cove- 
nantee who  has  been  evicted  will  ever  sue  him;  he  may  bring 
his  action  directly  against  the  defendant;  a  recovery  in  this 
suit,  and  payment  of  the  damages,  would  be  no  bar;  the 
defendant  could  then  have  no  remedy  but^y  petition  for  new 
trial;  and  if  the  plaintiff  in  the  meantime  should  become  un- 
able to  refund  the  money,  the  defendant  would,  by  operation  of 
law,  be  compelled  to  pay  the  same  demand  twice,  without  re- 
dress. But  if  the  principle  is  adopted  that  the  intermediate  cov- 
enantee can  never  sue  till  he  has  satisfied  the  damages,  no  such 
injustice  can  ensue. 

The  subject  may  be  considered  in  another  view.  In  all  these 
cases  it  is  the  duty  of  the  first  covezuutor  to  make  good  the 
damages  for  a  breach  of  the  covenant,  and  to  indemnify  all  the 
subsequent  covenantees.  Each  subsequent  covenantor  is  liable 
to  all  the  subsequent  covenantees,  and  on  paying  the  daoiages 
will  have  a  claim  for  indemnity  against  a  prior  covenantor.  The 
^lature,  then,  of  the  engagement  of  the  first  covenantor  is  to  in- 
lemnify  all  the  subsequent  covenantees  from  all  damages  aris- 
ng  from  his  breach  of  the  covenant.  It  may  be  proper,  then,  to 
axamine  what  is  necessary  to  give  the  surety  a  right  of  action 
igainst  the  principal.  It  would  seem  to  be  a  clear  dictate  of 
reason  that  the  mere  liability  to  pay  money  for  another,  he  con- 
tinuing liable  to  pay  the  money  himself,  can  never  be  a  cause 
Df  action  in  the  contract  of  indemnity;  for  it  is  uncertain  whether 
the  surety  will  ever  be  compelled  to  pay,  and  the  principal  may 
pay  himself.  Such  uncertainty  can  be  no  ground  of  action.  It 
is  not  necessaiy  that  actual  payment  should  be  made.  If  a  suit 
should  be  brought,  judgment  rendered,  or  the  person  impris- 
oned, it  will  be  sufficient,  but  mere  liability,  without  any  dam- 
ages, is  not. 

On  this  point  no  doubt  could  be  entertained  were  it  not  for 
the  decision  in  the  case  of  FiUeyy.  Brace,  1  Boot,  607  [see  note, 
1  Am.  Dec.  47],  where  it  is  distinctly  laid  down  that  mere  lia- 
bility, without  any  damage,  is  sufficient  cause  of  action.    In 
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examining  this  question  it  may  be  premised  that  there  is  a  dif- 
ference between  a  contract  to  discharge  or  acquit  from  a  debt, 
and  one  to  discharge  or  acquit  from  tiie  damages  by  reason  of 
it.  Where  the  condition  of  the  contract  is  to  discharge  or  acquit 
the  plaintiff  from  a  bond  or  otUer  particular  thing,  then,  unless 
this  be  done,  the  defendant  is  liable  from  the  nature  of  the  con« 
tract,  though  the  plaintiff  has  not  paid.  But  if  it  be  to  dis- 
charge or  acquit  the  plaintiff  from  any  damage  by  reason  of 
such  bond  or  particular  thing,  then  it  is  a  condition  to  indem- 
nify and  save  harmless:  1  Saund.  117  n.  (1  Wms.  edit).  In  the 
case  of  FiUey  v.  Brace^  much  reliance  is  placed  on  oases  of  ac- 
tions sustained  by  sheriffs  for  escapees  when  they  had  not  paid 
the  debt  to  the  creditor. 

The  ground  is  assumed  that  the  liability  of  the  sheriff  to  pay 
the  debt  gives  the  right  of  action;  but  this  is  an  erroneous  as- 
sumption. The  wrong  done  by  the  escape  itself  furnishes  the 
cause  of  action.  The  sheriff  would  be  entitled  to  recover,  ad- 
mitting he  was  not  liable  to  the  creditor.  Suppose  an  escape, 
and  before  suit  brought  the  debtor  escaping  pays  the  debt  to 
the  creditor;  this  would  be  no  bar  to  an  action;  for  by  the 
wrongful  act  of  the  escax)e,  a  right  of  action  accrued  to  tba 
sheriff,  which  cannot  be  dischaiged  without  his  concurrence, 
and  the  payment  of  the  debt  to  the  creditor  could  only  go  in 
mitigation  of  the  damages. 

The  case  of  OriffiJth  v.  Harrison^  1  Salk.  197,  is  also  cited. 
That  was  a  covenant  to  be  discharged  and  indemnified  from  all 
arrears  of  rent;  and  the  breach  alleged  was,  that  rent  was  in 
arrear.  The  court  determined  the  declaration  to  be  bad,  b^ 
cause  rent  remaining  in  arrear  and  not  paid  is  not  a  damage 
unless  the  plaintiff  be  sued  or  charged,  and  if  paid  at  any  time 
before  such  damage  incurred  by  the  plaintiff  it  is  sufficient. 
This  is  an  unanswerable  and  conclusive  authority  to  disprove 
the  doctrine  it  is  adduced  to  maintain.  Here  the  liability  to  pay 
the  rent  is  acknowledged;  and  the  court  say  it  is  not  a  damage 
unless  the  plaintiff  be  sued  or  charged,  and  if  paid  at  any  time 
before,  it  is  sufficient.  So  it  may  be  said  in  the  case  of  JWey  v. 
Brace,  the  debt  remaining  unpaid  is  not  a  damage,  unless  the 
plaintiff  be  sued  or  chaiged;  if  the  defendant  pays  it  at  any 
time  before  the  plaintiff  is  sued,  he  is  not  liable.  But  the  court 
do  not  seem  to  rely  upon  the  principal  point  decided  in  that 
case,  but  on  a  dictum^  contained  in  the  report.  It  is  there  said 
that  where  the  counter-bond  or  covenant  is  given  to  save  harm- 
less from  a  penal  bond  before  the  condition  is  broken,  then  if 
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the  penal  sum  be  nofcpaid  at  the  day,  and  so  the  condition  not 
preaerredy  the  party  to  be  sayed  hannless  does  by  this  become 
liable  to  the  penalty,  and  so  is  damnified,  and  the  counter-bond 
forfeited. 

This  is  the  precise  principle  decided  in  the  case  of  Abbot9 
y.  Johnaon,  3  Bulst.  233,  cited  in  the  case  of  liUey  y.  Brace, 
as  proving  the  doctrine  that  mere  liability  is  a  ground  of 
action.    As  these  two  cases  contain  but  one  decision,  which  is 
reported  at  large  in  Balstrode,  I  will  examine  that  authority, 
and  see  whether  it  support  the  doctrine  for  which  it  was  cited. 
That  was  an  action  of  debt  on  an  obligation, .and  the  case  was, 
the  plaintiff  was  bound  in  a  bond  with  the  defendant  for  pay- 
ment  of  money  on  a  day  to  come,  and  had  a  counter-bond  from 
the  defendant  for  saying  him  harmless.    The  defendant  paid  not 
the  money  at  the  day.    Upon  this  his  default,  the  plaintiff 
brought  his  action  on  the  counter-bond.    To  this  the  defendant 
pleaded  non  damnificatus.    The  plaintiff  replied,  showing  all  this 
matter,  and  that  he  requested  the  defendant  to  pay  this  money, 
which  he  did  not  do;  on  which  there  was  a  demurrer.    And  the 
question  was,  whether  this  non-payment  of  the  money  at  the 
day  bj  the  defendant  be  a  present  forfeiture  of  the  counter- 
bondy  without  other  damage.    The  court  decided  that  the  fail- 
ure of  payment  at  the  day  by  the  defendant,  by  which  be  put 
the  plaintiff  in  danger  of  being  arrested,  was  a  damnification  to 
him,  and  a  present  breach  of  the  condition,  and  a  forfeiture  of 
the  counter-bond.    Here  it  must  be  noted  that  there  was  a  bond 
conditioned  to  pay  money  at  a  future  day;  and  the  ground  of 
the  decision  is,  not  the  liability,  but  the  failure  of  paying  the 
money.    When  the  plaintiff  gave  the  penal  bond  with  the  de- 
fenduit,  payable  at  a  future  time,  no  liability  to  be  sued  or  to 
pay  the  penalty  existed.    When  the  counter-bond  was  taken  to 
saye  him  harmless,  it  was  in  effect  an  engagement  that  he  should 
nerer  be  liable  to  pay  the  money,  or  be  subjected  to  the  pen- 
alty.   The  failure  to  pay  the  money  on  the  bond  by  the  day, 
rendered  the  plaintiff  liable  to  pay  the  penalty;  and  this  was  a 
present  breach  of  the  condition  of  the  counter-bond;  for  by  the 
non-payment  of  the  money,  a  liability  accrued  which  did  not 
exist  before,  and  this  yery  liability  arising  from  the  failure  of 
paying  the  money  at  the  day  was  the  ground  of  sustaining  the 
action. 

This  is  yery  far  from  proving,  that  where  there  is  a  contract 
to  saye  hannless  from  an  existing  liability  such  liability  is  a 
ground  of  action.  Indeed,  the  fair  inference  is,  that  such  lia- 
bility is  not  to  be  deemed  a  ground  of  action  from  the  circum- 
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stance  that  the  court  oonsiden  the  failure  of  paying  the  money  at 
the  day  as  the  forfeiture  of  the  counter-bond.  I  apprehend  no 
authority  can  be  found  that  "will  support  the  doctrine  laid  down 
in  Filleyy.  Brace;  and  the  cases  cited  in  favor  of  it,  directly 
disprove  it. 

But  let  us  examine  this  question  on  principle.  What  is  the 
nature  of  the  contract  to  indemnify  and  save  harmless  t  It  is 
not  that  the  plaintiff  shall  never  be  liable.  The  existence  of  the 
liability  is  the  ground  of  the  contract;  and  the  object  of  it  is  to 
make  good  to  the  plaintiff  any  damage  he  may  suffer  by  reason 
of  it.  This  liability,  against  the  consequences  of  which  the 
contract  is  to  indemnify,  cannot  be  a  breach  of  the  contract 
itself.  There  must  be  actual  damage  arising  from  it  to  oonsti* 
tute  a  breach  according  to  the  terms  of  it.  If  liabilily  without 
damage  be  a  cause  of  action,  then  the  contract  is  broken  the 
moment  it  is  made,  and  the  defendant  may  be  sued.  He  may 
be  subjected  to  pay  it  to  his  sureiy;  and  as  this  will  be  no  bur 
to  a  suit  by  the  creditor,  he  may  be  compelled  to  pay  it  again, 
and  then  seek  his  remedy  against  the  surety.  The  law  wiU  not 
countenance  such  absurdity  and  injustice.  Nor  is  there  any 
danger  from  delay  to  the  surety,  for  if  he  suspects  that  the 
principal  is  in  doubtful  circumstances,  he  may  at  any  time  sat- 
isfy the  demand;  and  then  he  has  a  dear  right  of  action  on  the 
contract  of  indemnity.  This  point  is  equally  dear  on  authority. 
In  all  cases  where  the  condition  of  the  bond  or  contract  is  to 
indenmify  and  save  harmless,  the  proper  plea  is  non  damn^Sos- 
ius.  The  defendant  may  say  that  the  plaintiff  has  not  been 
damnified;  and  then  it  is  necessary  for  the  plaintiff  to  reply, 
and  show  the  damage,  to  entitle  hiin  to  recover.  Thisincontes- 
tibly  proves  that  liability  is  not  a  ground  of  action;  for  the  plea 
admits  the  existence  of  the  liability,  and  denies  the  damage;  and 
the  reply  setting  forth  the  damage  shows  it  to  be  necessary  to 
•constitute  a  ground  of  action.  Suppose  to  the  plea  of  non  dam.' 
nificaiua,  the  plaintiff  should  reply  the  liability  only  ?  MfiHl  any 
lawyer  say  that  such  reply  is  good  ?  If  not,  the  consequence  is 
that  something  more  than  liability  must  be  shown;  and  this  musk 
always  be  actual  damage. 

In  this  opinion  the  other  judges  severally  cononned. 

New  trial  to  be  granted. 

Cited  with  approval  ia  MUehell  v.  bonier,  5  Oonn.  622,  aa  ta  tha  noogMity 
of  eviction  to  conatitate  a  breach  of  the  covenant  of  waosntj.  In  Latknp 
V.  Atwood,  21  Conn.  126,  Hedfidd  v.  ffaight,  27  Id.  39,  and  Fatter  y.  AtwaUr^ 
42  Id.  253,  it  ia  relied  on  to  show  that  damage  moat  reeolt  before  one  eea 
maintun  the  actioiL 
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Barrett  v.  French. 

[1  Ooinr«S54.] 

CoKsntuxD  AS  A  CoYBfAirr  TO  Stand  Skizid— A  hoBband  and  inf  e,  in 
conmdermtion  of  love  aod  good  will,  esceoated  a  deed  pnrportiag  to  give^ 
grant  and  confirm  oertain  lands  to  two  of  their  aona,  and  to  their  heura, 
with  the  naoal  covenants  of  seisin  and  warranty,  reserving  to  the  grant- 
on  the  nse  and  impcovement  of  the  prenuses  during  their  lives.  It  was 
held  that  though  the  deed  did  not  operate  as  a  f  eoffinent^  beoaose  it 
poxported  to  convey  a  freehold  in/uturo,  yet  it  was  good  as  a  covenant 
to  stand  seised  to  the  use  of  the  grantors  during  their  lives»  and  after 
their  death  to  the  use  of  the  grantees  and  their  heirs. 

CbuJTCOK's  Dbcla&atiohs. — ^The  deolarations  of  the  grantor,  made  prior  or 
snbseqnent  to  the  execution  of  the  deed,  not  made  in  the  pnseooe  of  the 
grantee,  are  inadmissible  to  invalidate  the  deed. 

DuEBS — ^To  avoid  a  deed  on  the  ground  of  duress  per  iiuiuw,  the  threats  must 
be  such  as  to  strike  with  f ea^  a  person  of  common  firmnoes  and  constancy 
of  mind.  Duress  by  mere  advice,  direction,  influence  and  persuasion  is 
not  recognized  in  law. 

EneoncxMT.  The  defendants  claimed  by  virtue  of  a  deed  from 
their  mother,  Anna  French,  and  her  husband,  William,  ex- 
pressed to  be  in  consideration  of  love  and  affection.  The 
plaintiff  claimed  in  right  of  hia  wife,  another  of  Anna's  and 
William's  children,  and  an  heir  at  law,  alleging  that  the  deed 
was  void  as  it  purported  to  grant  the  land  to  the  defendants  and 
their  heirs  forever,  but  reserved  to  the  grantors  the  use  and  im- 
provement thereof  during  their  natural  lives:  Plaintiff  also 
averred  that  the  deed  was  not  the  free  act  and  deed  of  Mrs. 
French,  in  that  she  was  of  weak  mind  at  the  time  of  exe- 
cuting the  same,  and  incapable  of  making  any  legal  contract; 
that  the  deed  was  not  her  voluntary  act,  but  obtained  from  her 
by  the  coercion  of  her  husband,  and  that  the  deed  was  obtained 
from  her  by  fraud  and  falsehood. 

As  to  the  first  point  the  jury  were  charged  that  the  reserva* 
tion  in  no  manner  impaired  the  legality  of  the  deed;  and  as  to 
the  remaining  questions,  the  court  instructed  the  jury  that  '*  if 
the  grantor,  at  the  time  of  executing  the  deed  on  which  the  de- 
fendants rely  was  in  such  a  state  of  derangement,  stupidity  and 
mental  disability,  as  rendered  her  incapable  of  disposing  of 
her  property,  and  executing  a  valid  deed  of  conveyance;  or  if 
yon  shall  be  of  opinion  that  she  did  not  execute  the  deed  as  her 
voluntary  act,  but  was,  contrary  to  her  will,  compelled  to  exe- 
cute it  by  fear  and  terror  from  such  coercion  and  duress  as 
would  render  her  acts  void;  or  that  she  was  deceived  by  fraud, 
fslsehood,  and  imposition,  and  executed  the  deed  under  anessen- 
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iial  and  material  misapprehension  and  mistake  as  to  its  nature, 
contents,  legal  operation  and  efifect/'  you  will  find  for  the  plainti^ 
i£E8  to  recoTer  as  tenants  in  common  the  defendants,  and  costs 
Verdict  for  the  defendants,  and  motion  for  a  new  trial 

N.  B.  Benedict^  in  support  of  the  motion. 

N.  Smilh^  and  R,  if.  Sherman,  contra. 

Swift,  C.  J.  In  this  case,  the  plaintiffs  claimed  as  heir  at 
law,  in  right  of  the  wife,  to  Anna  French;  and  the  defendants 
claimed  by  deed  from  said  Anna  and  her  husband  William 
French.  The  deed  is  in  usual  form,  with  a  reserration  of  the 
use  of  the  land  to  the  grantors  during  their  natural  lives.  It  is 
contended  that  this  is  an  attempt  to  create  a  freehold  estate  to 
commence  in  future,  and  that  the  deed  is  void.  But  this  mode 
of  conyejance  has  been  practiced  in  this  state  from  a  period 
beyond  memory,  and  no  inconvenience  has  resulted  from  it. 
This  constant  and  immemorial  usuage  is  sufficient  to  make  it  a 
part  of  our  common  law;  and  a  deed  of  this  description  may  be 
deemed  one  of  the  common  assurances  of  real  estate.  Nor  was 
this  intended  to  innovate  upon  the  common  law,  or  impugn  the 
maxim  that  a  freehold  cannot  be  created  to  commence  in  future. 
That  originated  from  the  circumstance  that  liveiy  of  seisin  was 
essential  to  constitute  a  freehold  estate.  But  prior  to  the 
emigration  of  our  ancestors  from  England,  methods  had  ,been 
devised  to  supersede  the  necessity  of  conforming  to  that  regu* 
lation. 

It  is  well  known  that  to  avoid  forfeitures,  it  was  a  common 
expedient  to  vest  the  fee  of  lands  in  one,  to  the  use  of  another, 
and  that  to  counteract  this,  the  statute  of  the  27  Hen.  YIII. 
was  passed,  declaring  that  the  fee  should  vest  in  him  to  whom 
the  use  was  granted.  It  then  became  only  necessary  to  con* 
vey  to  the  use  of  one,  and  the  statute  transferred  the  use  into 
possession,  and  the  title  passed  without  livery  of  seisin.  Among 
the  various  modes  devised  was  a  covenant  to  stand  seised  to 
uses.  This  is  where  a  man  seised  of  lands  in  fee,  covenants  in 
consideration  of  blood  or  marriage,  to  stand  seised  of  the  same 
to  the  use  of  his  child,  wife,  or  some  other  relation.  In  the 
construction  of  deeds,  courts  adopted  the  liberal  principle,  that 
greater  consideration  was  to  be  had  for  the  passing  of  the  estate, 
which  is  the  substance  of  the  deed,  than  the  mafiner  how,  which 
is  the  shadow;  and  that  a  deed  should  never  be  laid  aside  as 
void,  if  by  any  construction  it  could  be  made  good.  Thus, 
a  grant  by  one  seised  in  fee  of  lands  to  his  brother,  to  be 


June,  1815.]  Barbett  v.  Pbench.  243 

holden  after  the  death  of  the  grantor,  with  a  covenant  that  he 
was  well  seised  in  fee,  and  that  it  should  be  lawful  for  the 
grantee  to  enter  after  the  grantor's  death,  and  peaceably  to 
hold  the  same,  has  been  construed  to  be  a  covenant  to  stand 
seised  to  the  use  of  the  grantee,  and  pass  to  the  estate:  Eoe  d, 
WUbinsor^Y.  Tramnarr,  Willes,  682.  So,  in  the  state  of  Massa- 
chusetts, it  has  been  held  that  a  deed  from  father  to  son,  to 
have  and  to  hold  after  the  death  of  the  grantor,  with  a  cov- 
enant that  he  was  seised  in  fee,  and  that  he  would  warrant  and 
defend  the  premises  after  his  decease  to  the  grantee,  ina  heirs 
and  assigns,  was  to  be  considered  in  law  as  a  covenant  by  the 
grantor  to  stand  seised  to  his  own  use  during  his  life,  and  after 
his  decease  to  the  use  of  the  grantee  and  his  heirs:  WaUia  v. 
WaUis,  4  Mass.  135  [3  Am.  Dec.  210].  The  deed  in  question 
was  from  a  mother,  with  the  assent  of  her  husband,  to  her  sons, 
expressed  to  be  for  the  consideration  of  love  and  good  will;  and 
though  it  cannot  operate  as  a  feoffment,  because  it  is  calculated 
to  create  a  freehold  estate  after  the  death  of  the  grantor,  yet 
being  between  relations^  in  consideration  of  blood,  it  may  be 
deemed  to  be  a  covenant  on  the  part  of  the  grantor  with  her 
husband  to  stand  seised  to  their  use  during  life,  and  after  their 
decease  to  the  use  of  the  grantees  and  their  heirs;  and  then  the 
legal  effect  of  the  deed  is  that  the  grantor  was  tenant  for  life, 
and  that  the  grantees  had  an  estate  in  remainder  in  fee-simple. 
The  plaintiffs  offered  two  witnesses,  who  were  tenants  in  com- 
mon with  them,  if  they  had  title  to  show  that  the  deed  was  not 
yalid,  who  were  rejected  by  the  court  as  interested  in  the  event 
of  the  suit.  Where  one  tenant  in  common  brings  an  action  of 
disseisin,  and  grounds  his  claim  to  recover  on  the  common  title, 
he  recovers  for  the  benefit  of  the  whole;  the  possession  of  one 
tenant  in  common,  recognizing  the  title  of  his  co-tenants,  is,  in 
legal  consideration,  the  possession  of  all.  Of  course,  if  a  tenant 
in  common  in  such  action  obtains  possession  of  the  land,  his  co- 
tenant  becomes  likewise  possessed.  In  this  case  the  witnesses 
were  called  upon  to  testify  in  support  of  their  own  claim  of  title 
to  the  land;  and  if  the  plaintiffs  had  recovered  they  would,  with 
the  plaintifb,  have  obtained  possession  of  the  land  of  which  they 
were  then  disseised,  and  could  have  maintained  an  action  of 
partition,  or  of  account  for  the  rents  of  the  land.  They  were, 
therefore,  directly  interested  in  the  event  of  the  suit,  and  were 
properly  excluded.  It  has  been  uniformly  decided  that  the 
declarations  of  the  grantor,  when  the  grantee  is  not  present, 
prior  or  subsequent  to  the  execution  of  the  deed,  cannot  be  ad« 
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mitted  in  eyidence  to  inyalidate  the  deed.  The  principles  oi 
law  relating  to  the  case  were  correctly  stated  by  the  ooort  in 
their  charge  to  the  jury. 

In  this  opinion  the  judges  severally  concurred. 

New  trial  not  to  be  granted. 


Ab  to  a  deed  conTeying  a  fee  to  the  gnmtee,  with  the  zeeenratioii  ol  a  life 
estate  in  the  grantor,  being  snpported  in  Conneotiout  by  fovoe  of  immemoiiial 
mage,  if  not  as  a  covenant  to  stand  seised,  this  case  is  followed  in  Fiah  y. 
Sawyer^  11  Conn.  650;  Bryan  y.  Bradley^  16  Id.  484;  BiueU  t.  Orant^  35  Id. 
297;  and  as  to  natoral  love  and  affection  being  a  good  oonaideration  to  sup- 
port a  covenant  to  stand  seised,  the  case  is  cited  in  HorUm  v.  Sledge^  29  A1& 
497.  As  to  the  inadmissibility  of  the  declarations  of  the  grantor  made  in  the 
grantee's  absence,  either  before  or  subsequent  to  the  execution  of  the  deed, 
to  invalidate  the  deed,  the  principal  case  is  regarded  as  anthonty  in  Pettt- 
l<mA  V.  Phdp^  13  Conn.  450;  WhiU  v.  Wheaton,  16  Id.  535;  and  as  to  the  ne- 
cessity of  showing  the  participation  of  the  grantee  in  the  frandnlent  intent  of 
the  grantor,  to  render  the  deed  void,  this  case  is  cited  in  Partelo  v.  ffarrit, 
26  Id.  482;  Siston  v.  BocUh,  SO  Id.  17.  Further  reference  is  made  to  this 
ease  in  eZadb  V.  Vanghan,  3  Conn.  193;  PhiUipa  v.  Medbwy,  7  Id.  672,  and 
Ktkey  ▼•  Hammer^  18  Id.  316,  on  the  point;  that  one  of  sevenl  jointly  inter- 
ested in  an  estate  may  sue  and  recover  against  him  who  has  no 
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Kon0B  io  Janrr  iHDOBaxBa.— Where  a  note  or  bill  is  made  payable  to  twe 
or  more,  not  partners,  and  by  them  jointly  indoiaed  in  their  individual 
names,  each  must  have  notice  of  non-payment. 

BvxDXSGB  OF  Fraitd  IN  Obtadhno  Note. — It  is  competent  for  the  defend- 
ant, in  support  of  his  defense  to  an  action  on  a  promissory  note,  to  show 
that  the  note  was  given  to  the  plaintiff  in  consideration  that  he  would 
surrender  certain  accepted  drafts  of  the  defendant  in  plaintiff's  favor, 
and  that  after  receiving  the  note,  plaintiff  refused  to  deliver  up  the 
drafts  until  a  partial  payment  had  been  made  thereon,  the  aooeptanoea 
erased,  and  a  receipt  in  full  had  been  given  to  the  acceptor. 

ABSUMPSir  against  the  defendants  as  indorsersof  a  promissory 
note.  The  note  was  made  payable  to  Loomis  and  Hawley,  and 
by  tl^em  indorsed.  The  defense  set  up  was  want  of  notioe,  and 
fraud  in  obtaining  the  note.  The  only  proof  of  notice  of  non- 
payment, was  a  written  acknowledgment  by  Loomis  that  he  had 
received  sach  notice;  and  defendants  contended  that  notice  to 
one  of  two  joint  indorsers  was  not  sa£Scient.  The  court  ruled, 
however,  that  the  notice  to  one  was  good  against  all  the  joint 
indorsers.  The  evidence  offered  to  show  fraud  was,  that  Loomis 
had  given  this  note  to  plaintiff  for  a  debt  due  the  latter,  and 
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for  which  plaintifF  held  Loomis's  accepted  drafts;  that  it  was 
agreed  that  plaintiflF  should  retnrn  the  drafts  with  their  aooept- 
anoes  to  Loomis  upon  the  receipt  of  the  note,  but  that  plaintiff 
refused  to  so  deliver  the  drafts  after  having  received  the  note, 
and  retained  the  same  until  payments  were  made  thereon  bj  the 
acceptor  and  acknowledged  in  writing  by  plaintiff;  that  plaintiff 
afterwards  offered  to  return  the  drafts  to  Loomis  with  the  ac- 
eeptanees  erased,  when  the  latter  refused  to  take  them.  Evi- 
dence of  these  facts  was  rejected,  except  so  far  as  the  same 
tended  to  show  that  payment  had  been  made  on  the  drafts, 
which  payment,  the  court  ruled,  should  be  applied  in  satisfac- 
tion of  the  note. 

The  plaintiff  obtained  a  verdict,  and  the  defendants  moved 
for  a  new  trial. 

E.  MuntingUm,  in  support  of  the  motion.  One  joint  tenant, 
or  one  jointly  interested  with  another  in  any  property  cannot 
bind  the  other  by  any  act  unless  it  is  for  the  latter's  benefit: 
Bad  V.  Tucker,  Cro.  Eliz.  803;  Bight  v.  CatheU,  5  East,  494, 
498;  8  Bac.  Ab.  690;  Ohitty  on  Bills,  32.  The  facts  stated  on 
the  trial  were  relevant,  and  evidence  to  support  them  ought  to 
have  been  received. 

7.  S,  WtjUiams  and  J,  TnimbuU,  contra,  as  to  the  first  point, 
cited  Garvick  v.  Ticbery,  Doug.  653,  664,  n;  AJderson  v.  Pope, 
1  Camp.  404,  n;  3  Com.  Dig.  tit.  Condition,  L,  9;  5  Com.  Dig. 
tit  Pleader,  0,61;  Whitcomb  v.  Whiting,  Doug.  652;  Smiih  v. 
Ludlow,  6  Johns.  267;  2  Saund.  64,  b.  n.  On  the  second  ques- 
tion, counsel  contended  that  the  plaintiff's  right  of  action  on 
this  note  could  not  be  prejudiced  by  any  subsequent  transac- 
tions relative  to  the  drafts.  For  a  violation  of  plaintiff's  con- 
tract relative  to  the  drafts,  Loomis  had  his  remedy. 

Swirr.  C.  J.  In  this  case  it  is  contended  that  the  joint  in- 
dorsement of  a  negotiable  note,' payable  to  two  or  more  prom- 
ioBes,  constitutes  the  indorsers  partners  in  that  transaction,  and 
that  notice  of  the  non-payment  of  the  note  to  one,  is  notice  to 
both,  as  in  the  case  of  partners.  The  only  authority  to  this 
point  is  the  case  of  Carvick  v.  Vickery,  Doug.  653,  654,  n.  It  is 
true  there  the  court  of  king's  bench  granted  a  new  trial  on  that 
ground;  but  on  the  trial  of  the  cause.  Lord  Mansfield  permitted 
the  defendant  to  prove  the  usage,  and  the  jury  declared  they 
knew  the  usage  to  be  otherwise,  and  found  a  verdict  accordingly. 
This  case,  then,  cannot  be  considered  as  an  authority;  and  we 
at  liberty  to  settle  the  question  on  principle.    Where  there 
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lure  two  or  more  promisees  in  a  negotiable  note,  it  is  necessary 
that  each  should  indorse  it,  in  order  to  transfer  it;  but  snch 
joint  act,  from  the  nature  of  the  thing,  can  no  more  constitute 
them  partners  than  any  other  joint  transaction.  The  legal  effect 
of  such  indorsement  is  to  make  them  all  liable  to  the  indorsee  on 
failure  of  the  payment  of  the  note,  if  due  notice  is  given  to  them, 
but  there  is  no  reason  for  saying  that  such  an  act  amounts  to  an 
agreement  that  they  will  be  liable  as  copartners  with  respect  to 
notice;  for  this  is  to  extend  the  terms  and  nature  of  the  con- 
tract. Such  coustruction  ought  not  to  be  given  to  a  contract, 
if  it  be  unnecessary;  for  it  may  subject  the  parties  to  incon^ 
venience.  In  the  case  of  partners,  as  all  have  a  joint  interest, 
notice  to  one  is  sufficient;  for  he  may  withdraw  the  effects  of 
the  company,  and  pursue  all  the  remedies  to  which  they  are  en- 
titled; but  where  they  are  merely  joint  indorsers,  no  copartner- 
ship actually  existing,  each  may  have  a  separate  interest,  both 
as  to  withdrawing  effects  and  pursuing  legal  remedies.  The 
consequence  then  might  be  that  by  giving  notice  to  one  indorser 
only,  the  others  might  lose  their  claims  against  those  that  are 
liable  to  them.  Cases  also  may  occur  where  the  liability  on  the 
indorsement  has  been  discharged  by  want  of  due  notice,  or 
some  other  laches,  yet  one  of  the  indorsers  who  may  be  a  bank- 
rupt will  have  it  in  his  power,  by  his  acknowledgment  of  notice, 
to  revive  such  extinguished  liability,  without  the  knowledge  or 
consent  of  those  who  are  thus  rendered  chargeable.  This  can 
easily  be  avoided  by  requiring  notice  to  be  given  to  all  the  joint 
indorsers  to  whom  the  holder  of  the  note  intends  to  look,  and 
then  every  one  can  protect  his  separate  rights. 

The  defendants  also  contended  that  the  plaintiff  obtained  the 
note  by  fraud,  and  offered  testimony  to  prove  the  fact,  whioH 
the  court  rejected  as  irrelevant.  The  facts  stated  constituted  a 
fraud,  the  evidence  offered  was  pertinent  to  prove  them,  and 
it  ought  to  have  been  admitted. 

In  this  opinion  Tbumbuij<,  Sutth,  Bratwarp,  and  Baldwin,  JJ., 
severally  concurred. 

GoDDABD,  J.  I  am  of  opihion  that  the  direction  to  the  juiy 
was  wrong.  If  the  principle  laid  down  is  correct,  it  must  bi 
applied  to  all  cases  where  by  the  law-merchant  notice  of  the 
dishonor  or  non-payment  of  a  bill  of  exchange  or  promissoiy 
note  is  necessary.  This  rule,  if  adopted,  it  is  obvious,  may  open 
a  door  to  fraud,  and  create  or  continue  responsibilities,  which 
parties  never  meant  to  assume.    A  negotiable  bill  or  note  liav« 
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ing  been  dishonored,  and  due  notice  having  been  given,  a  right 
of  action  has  accraed  to  the  holder,  and  he  may  then  hold  the 
note  or  bill  for  an  indefinite  time  without  enforcing  his  demand 
by  suit. 

A.  and  B.  are  joint  promisees  in  a  note.  Thej  indorse  it  to 
C  Payment  is  refused  when  at  maturity.  A.,  who  is  the 
friend  of  0.,  is  embarrassed  for  funds.  Notice  is  given  to  him, 
but  no  notice  is  given  to  B.,  who  is  responsible.  0.  is  content 
to  suffer  his  money  to  remain  on  interest;  and  out  of  favor  to 
A.,  he  neglects  to  collect  his  money  until  A.  fails.  He  then 
oonimenoes  his  suit  against  B.  without  notice,  and  collects  his 
debt  after  a  lapse  of  years,  during  which  time  B.  has  supposed 
that  the  bill  or  note  has  been  paid  at  maturity.  B.  may  have 
had  funds  in  the  hands  of  the  drawee  to  pay  his  part  of  the  bill 
or  note,  which  he  has  failed  to  collect,  supposing  they  had  been 
applied  to  the  payment  of  his  bill  or  note.  Prior  indorsers  who 
would  have  been  liable  to  him  have  not  been  notified,  and  he 
has  lost  his  claim  on  them.  Or,  if  no  notice  was  ever  in  fact 
given,  and  he  had  been  discharged  from  the  claim,  it  is  in  the 
power  of  A.,  who  has  become  bankrupt,  to  revive  or  create  a 
claim  against  him,  by  acknowledging  that  notice  had  been  given 
to  him.  A  principle  so  dangerous  ought  not  to  be  adopted, 
unless  settled  rules  of  law  imperiously  demand  it. 

I  have  not  been  able  to  find  any  decision  which  supports  such 
a  principle.  I  find  principles  opposed  to  it.  What  is  the  ob- 
ject of  requiring  notice?  To  enable  the  drawer  or  indorser  to 
withdraw  his  effects,  which  in  contemplation  of  law  are  in  the 
hands  of  the  drawee;  to  enable  the  indorser  of  the  note  to  ob- 
tain payment  of  the  maker;  to  notify  others  who  may  be  liable 
to  liim.  It  is  always  presumed  that  the  maker  of  a  bill  has 
effects  in  the  drawee's  hands,  and  that  the  indorser  has  given 
value  for  it,  and  that  each  may  sustain  a  loss  by  want  of  notice. 
It  is  on  this  principle  that  notice  is  required:  BickerdikeT.  BoU* 
man,  1  T.  R.  410;  Vere  v.  Lewis,  3  Id.  182;  Whitfield  v.  Savage, 
2  Bos.  &  P.  280,  281;  Chitty  on  Bills,  162.  In  the  case  of 
French  v.  Tfte  Bank  of  Columbia,  reported  in  4  Cranch,  154, 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
says:  "  Why  is  it  that  notice  must  immediately  be  given  to  the 
drawer,  that  his  bill  is  dishonored  by  the  drawee?  It  is  because 
he  is  presumed  to  have  effects  in  the  hands  of  the  drawee,  in 
consequence  of  which  the  drawee  ought  to  pay  the  bill,  and 
that  he  may  sustain  an  injuiy  by  acting  on  the  presumption  that 
the  bill  is  actually  paid.      The  law  requires  this  notice,  not 
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merelj  as  an  indemnity  against  actual  injuiyy  bat  as  a  seeuziijr 
against  a  possible  injury  which  may  result  from  the  laches  of 
the  holder  of  the  bill.  To  this  security,  then,  it  would  seem  the 
drawer  ought  to  remain  entitled,  unless  his  case  be  such  as  to 
take  him  oat  of  the  reason  of  the  rale." 

It  is  apparent  that  none  of  these  ends  of  notice  are  attained 
by  notice  to  one  only  of  two  or  more  joint  indorsera  or  drawen. 
But  the  principle  contended  for  is  attempted  to  be  maintained 
by  considering  joint  indoraers  or  drawers  as  partners  quoad  hoc. 
To  constitute  a  partnership  there  must  be  either  an  agreement 
to  share  in  profit  and  loss,  or  two  or  more  must  hold  themselres 
out  to  the  world  as  partners.  The  case  in  question  does  not 
state  the  defendants  to  be  partners  by  any  sach  agreement 
Have  they  held  themselves  out  to  the  world  as  partners  f  There 
is  nothing  on  the  face  of  this  note,  or  the  indorsement,  which 
has  any  tendency  to  hold  out  to  the  world  each  an  idea,  and  I 
believe  it  is  against  the  universal  sense  of  the  mercantile  world 
so  to  consider  them.  Partners  usually  transact  business  under 
some  name.  This  note  is  payable  to  Asahel  Loomis  and  Samuel 
Hawley,  and  by  Asahel  Loonds  and  Samuel  Hawley  indorsed. 
In  cases  of  actual  partnerships,  it  is  said  that  he  who  draws, 
accepts  or  indorses  a  bill  for  himself  or  partner,  should  always 
express  that  he  does  so  for  himself  and  partner,  or  it  will  be 
doubtful  whether  his  partner  is  bound.  Chitty  on  Bills,  35,  and 
the  following  cases  there  cited:  FinkneyY.  HaU,  1  Salk.  126; 
S.  G.,  1  Ld.  Baym.  175r  Smith  v.  Jervea,  2  Ld.  Baym.  1484; 
Oarmok  v.  Vickery,  Doug.  653;  The  King  v.  Wiikinson,  7  T.  B. 
156;  Meux  v.  Humphry^  8  Id.  25;  Lepine  v.  Bayiey^  8  Id.  325. 
If  several  persons  employ  one  factor,  and  he  draws  a  bill  on 
them  all,  the  acceptance  of  one  will  not  bind  the  rest:  BoU, 
N.  P.  279;  Chitty  on  Bills,  345.  Bat  the  case  of  Oarmck  v. 
Vickery,  Doug.  653,  n.,  is  relied  on  as  authority  to  support  this 
case.  In  that  case  John  Maydwell,  and  his  son,  John  HaydweU, 
drew  a  bill  on  Abraham  Yickery,  payable  to  their  own  order, 
and  the  son  only  indorsed  it  thus:  '*  Jn.  Maydwell."  In  an 
action  by  the  indorsee  against  the  acceptor  the  court  of  king's 
bench  decided  that  the  indorsement  was  good,  and  said  that  it 
was  better  that  the  father  should  su£fer  by  the  act  of  the  son 
than  that  the  world,  who  would  collect  the  condition  and  rela- 
tion of  the  parties  to  each  other  from  the  face  of  the  bill  itself, 
should  be  deceived  by  it;  and  Lord  Mansfield,  to  m^intftin  the 
position  he  had  taken,  denominated  the  promisees  in  that  case 
partners  to  that  particular  transaction,  although  the  case  stated 
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that  tbey  had  no  other  coimection  in  business  than  the  drawing 
of  that  bill.  Bat  it  is  remarkable  that  in  the  trial  of  that  yezj 
ease  afterwards  liord  Mansfield,  upon  objection,  admitted  evi- 
dence  to  prore  that  bj  the  univCTsal  custom  and  usage  of  mer- 
chants and  bankers,  such  indorsement  was  held  to  be  bad;  and 
the  jniy  una  voce  said  thej  wanted  no  evidence  to  prove  that; 
they  knew  it  to  be  as  stated;  and  gave  a  verdict  for  the  defend- 
ant  Let  it  be  remarked  that  the  rule  established  by  the  court 
was  for  the  benefit  of  the  trade,  founded  on  the  supposed  law* 
merchant,  and  opposed  to  the  general  doctrine  of  the  common 
law  that  one  tenant  of  a  personal  chattel  can  do  no  act  to  afifeci 
his  co-tenant. 

Bat  it  is  said,  that  admitting  one  joint  promisee  cannot  in- 
dorse for  himself  and  the  other,  yet  that  having  done  so,  he 
shall  be  refi2>onsible  for  all  the  consequences  of  this  last  joint 
act;  and  on  this  ground  notice  to  one  ought  to  be  considered  as 
notice  to  both.  I  answer,  that  if  one  cannot  indorse  for  both  by 
the  law-merchant,  they  are  in  no  sense  partners.  They  are  not 
supposed  to  have  drawn  upon  the  credit  of  joint  funds;  they 
have  not  held  themselves  out  to  the  world  as  partners;  the  holder 
has  not  been  deceived;  their  acts  have  had  no  tendency  to  de- 
ceive the  world.  The  holder  will  know  that  they  may  draw  or 
indorse  upon  the  credit  of  separate  funds,  and  will  perceive  the 
importance  of  notice  to  each  to  enable  each  to  secure  himself  in 
relation  to  others,  and  to  have  all  the  security  to  which  he  is 
entitled  by  law.  But  it  is  said,  that  if  a  promise  is  made  to 
Bevexml  persons  to  pay  on  request,  a  request  to  one  is  sufficient. 
So  notice  to  one  member  of  a  firm  is  notice  to  all.  So  where 
by  statute  an  attorney  is  obliged  to  present  his  bill  one  month 
before  suit,  several  underwriters  being  holden  to  pay,  presenting 
to  one  is  srnfiScient  to  maintain  his  action.  In  all  these  cases  it 
is  presumed  that  if  one  person  liable  to  pay  money  is  called  on 
to  do  so,  he  will  notify  all  who  are  liable  to  contribute  to  a  part 
of  it;  and  if  this  is  not  done,  they  are  only  subject  to  the  incon- 
venience of  a  suit  for  money  without  being  first  notified. 

Cases  arising  under  the  statute  of  limitations  have  also  been 
cited  where  an  acknowledgment  of  one  joint  promisor  has  been 
held  sufficient  to  take  a  case  out  of  the  operation  of  the  statute 
as  to  him  and  his  joint  promisor.  These  cases  are  not  analo- 
gons.  Slight  evidence  has  been  held  sufficient  to  operate  as  a 
waiver  of  that  statute,  where  courts  have  been  satisfied  that  the 
debt  had  never  been  paid,  and  whether  they  had  gone  too  far 
or  not  it  is  not  now  necessary  to  inquire.    They  do  not  apply 


250  Chalseb  v.  Dickinson.  [Conu. 

to  the  case  under  consideration.  I  am  of  opinion  that  it  will  be 
most  conducive  to  justice,  most  consonant  to  mercantile  usage, 
and  the  principles  of  law  requiring  notice,  that  all  who  may  be 
affected  by  it  should  have  notice  of  the  dishonor  of  a  bill  or 
note,  and  that,  in  this  case,  a  new  trial  ought  to  be  granted. 

HosHEB,  J.,  gave  no  opinion,  having  been  one  of  the  oonnsel 
in  the  cause. 

New  trial  to  be  granted. 


Ghalker  V.  Dickinson. 

[1  Oom.  883.] 

PaxacauFiivB  Right  ov  Fishery. — "No  presomptiQii  of  a  pablio  giaat  to  aa 
indiyidnal  of  an  excliuive  right  of  fishery  in  navigable  waters  arises  from 
his  nninterrapted  use  and  possession  of  such  fishery  for  fifteen  yean.  To 
gain  snch  exclusive  right  by  nse  and  possession,  the  possession  and  use 
must  be  exclusive  as  well  as  uninterrupted. 

Tbespass  for  disturbing  plaintiff  in  the  enjoyment  of  his 
right  of  fishery  in  the  Connecticut  river.  The  question  raised 
by  the  facts  in  the  case  was,  whether  an  uninterrupted  posses- 
don  and  use  for  more  than  fifteen  years  would  give  an  individ- 
ual an  exclusive  right  of  fisheiy  in  a  navigable  river?  The  court 
instructed  the  jury  that  it  would,  and  the  verdict  being  in  faror 
of  the  plaintiff,  the  defendants  moved  for  a  new  trial. 

N,  Smith  and  B.  M,  Sherman,  in  support  of  the  motion. 

Daggett  and  Staples,  contra,  cited  PilHn  v.  Olmstead,  1  Boot, 
217;  Weld  v.  Hornby,  7  East,  195;  Bealy  v.  Shaw,  6  Id.  216; 
Peake's  Ev.  294;  Shenoood  v.  Burr,  Day,  244. 

Swift,  0.  J.  In  this  case  the  court  directed  the  jury,  that  an 
exclusive  right  of  fishery  could  be  acquired  in  a  navigable  river 
by  an  uninterrupted  possession  and  use  for  more  than  fifteen 
years.  The  right  of  fishery  by  the  common  law  in  the  ocean, 
in  arms  of  the  sea,  and  navigable  rivers  below  high-water  mark, 
is  common  to  all,  and  the  state  only  can  grant  an  exclusive 
right.  In  rivers  not  navigable,  the  adjoining  proprietors  own 
the  fishery,  and  can  grant  a  right  of  fishing.  Connecticut  river 
being  navigable  in  the  place  where  this  right  of  fishery  is 
claimed,  it  could  be  acquired  only  in  such  manner  as  a  public 
right  can  be  appropriated  or  transferred.  By  the  conmion 
law,  no  right  could  be  acquired  by  use,  possession  and  occupa- 
tion, unless  it  had  been  from  time  immemorial;  and  this  is 
called  a  right  by  prescription. 
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In  England,  by  statute  21  Jao.  I,  c.  16,  sec.  1,  it  was  onaoted 
that  no  person  tiiat  has  any  right  or  title  of  entry,  shall  enter 
bat  within  twenty  years  next  after  his  right  or  title  shall  ac- 
cme.  Ooorts  extended  the  principle  of  this  statute  to  similar 
cases  within  the  same  reason.  A  like  statute  was  at  an  early 
period  enacted  in  this  country,  limiting  the  right  of  entry  to  fif- 
teen years;  and  courts  extended  the  principle  to  similar  cases. 
Hence  it  has  become  an  established  rule  of  the  common  law, 
that  easements  may  be  acquired  by  uninterrupted  possession  for 
fifteen  years;  such  as  rights  of  way,  fiowing  another's  land,  di« 
yerting  water-courses,  fisheries  and  the  like.  But  in  eveiy  case 
of  this  description,  the  use  and  possession  in  the  first  instance 
are  a  usurpation  of  the  rights  of  some  other  person,  and  an 
action  would  always  lie  till  the  fifteen  years  were  elapsed.  It  is 
eonsidered,  that  no  man  would  permit  another  thus  to  occupy 
and  possess  his  right  without  a  grant;  and  in  all  these  cases  the 
law  presumes  there  has  been  a  grant,  for  the  idea  is  not  enter- 
tained that  a  man,  by  being  a  trespasser  for  fifteen  years,  can 
by  the  common  law  acquire  a  right.  But  as  the  grant  depends 
upon  a  presumption  of  law,  it  is  always  competent  to  rebut  it 
by  proof  of  such  circumstances  as  show  no  grant  could  have 
been  made. 

The  general  rule,  then,  is,  that  certain  rights  may  be  acquired 
against  indiyiduals  by  fifteen  years  uninterrupted  possession 
and  use,  unanswered  and  unexplained:  2  Wm.  Saund.  175,  n. 
(2).  But  the  case  under  consideration  is  of  a  very  different  de- 
scription. The  fishery  in  Connecticut  river  below  high-water 
mark  is  common  to  all  the  citizens;  the  use  and  possession  of 
the  plaintiffs  were  lawful,  and  the  mere  lawful  exercise  of  a  com- 
mon right  for  fifteen  years  has  neyer  been  considered  as  con- 
ferring an  exclusive  right.  This  case,  therefore,  does  not  com- 
pare vrith  the  cases  where  a  right  is  acquired  by  uniuterrupted 
use  and  possession.  Further,  it  does  not  appear  that  the  plaint- 
iffs were  the  sole  x>ossessors  and  occupiers  of  this  fishery.  They 
might  have  used  it  without  interruption  for  the  term  of  fifteen 
years;  and  so  might  others.  At  this  rate,  several  persons 
might,  at  the  same  time,  be  acquiring  an  exclusive  right  to  the 
same  fishery;  an  absurdity  that  demonstrates  the  fallacy  of  the 
principle  contended  for.  The  public  may  grant  the  exclusive 
right  of  fishery  in  a  navigable  river;  and  if  it  may  be  granted, 
it  may  be  prescribed  for.  Such  a  right  shall  never  be  presumed, 
but  the  contrary.  It  is,  however,  capable  of  being  proved.  In 
this  case,  the  plaintifilEi  relied  on  the  presumption  arising  from 
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uniiileEnipted  lue  and  possesaioii  for  fifteen  jeaxB.  This  would 
be  presuming,  not  proving  the  presariptiTe  tight.  lilie  eUdma 
snoh  right,  he  is  bound  to  jirove  it:  Oarter  ▼.  Mufcoi^  4  Buxr. 
2162. 

In  this  opinion  the  other  judgea  aererally  oonouxxed,  exoept 
Hoamer,  J.,  who  declined  acting,  hating  been  of  ooonael  in  the 


New  tiial  granted. 

As  to  pnblio  praprifllonUpe  in  aattgiUlo  witMHi  balew  hj^  wili 
■ee  Cktimm  t.  KimbaH  9  Oona.  4ISK  Mng  thii  qim.    8m^  Om^  «i  tbb 
pofail^  CormiT.  Iff rir,  4  Am.  Dag  401;  JJohmt.  JKdka^  SU.  C74 
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war  IXwaauMY  to  bx  Fsovxa— A  daclawlicHi  in  libd,  Mm 
■laliiig  tlM  plMntifTa  good  name,  eto.,  thea  tsrmtd  that  the  defodaiil 
w«Il  knowing  the  premiaei,  etc.,  nudioioatly  ^"**"^'"g  to  injure  the 
plaintiff  end  bring  himinto  great  aoandal  and  diagraoe»  and  to  eanae  it  to 
be  believed  that  the  plaintiff  had  been  goilty  of  the  crime  of  traaaon  and 
oi  the  promnlgstion  of  treaeonable  aentimenta,  etc.,  pnUiahed  the  libeL 
It  waa  held  that  theae  were  merely  anggeetiouB  aa  matter  of  indnoement^ 
■ad  vaneeeaaaxy  to  be  proved. 

■vzDKVOB  OF  Akoihkb's  Dxclakatxovs.— Where  a  party  pnUiahed  a  libal 
taken  from  a  paper,  aa  an  extract  from  another  paper,  in  an  action  by 
the  pnbliaher  of  the  paper  againat  the  party  pnbliahing  the  alleged  libe!, 
it  waa  held  that  the  teatimony  of  a  witneaa  that  he  had  heard  the  d^ 
fsBdant  aak  another  if  he  had  not  seen  the  alleged  matter  pabliahed  in 
the  plaintiff'a  paper  waa  inadmiaaible  in  mitigation  of  damagea,  being  in 
the  nature  ol  aecondary  and  inferior  evidence. 

Damaokb  Df  ToBT. — In  actiona  for  slander,  libel,  and  other  permnal  torti» 
the  ooort  will  not  grant  a  new  trial  on  the  ground  of  exoeaaive  damagea, 
nnleaa  the  anumnt  ia  ao  flagrantly  ontrageona  and  extravagant  aa  mani- 
featly  to  ahow  that  the  jury  mnat  have  been  actuated  by  paairion,  parti- 
elity,  ptejndiee  or  eotmption. 

liiBEU  The  deolfiration  stated  that  the  plaintiff  was  a  good  and 
faithfiil  citizen  of  the  United  States,  of  good  fame,  the  editor  of  a 
certain  newspaper,  called  the  **  New  York  Evening  Post;"  that 
the  defendant,  well  knowing  the  premises,  malioioosly  intending 
to  injure  plaintiff,  and  to  bring  him  into  scandal,  infamy  and  dis- 
grace, and^canae  it  to  be  believed  that  the  plaintiff  had  been  guilty 
of  the  crime  of  treason,  and  of  the  promulgation  of  treasonable 
■entunents,  and  of  an  attempt  to  incite  a  civil  war,  published  in 
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''  The  Albany  Begisier/'  a  newspaper  printed  and  published 
by  the  defendant,  a  certain  false,  soandaloos  and  maliciona 
Ubel,  to  the  damage,  etc.  Plea,  the  general  issue,  with  notice 
of  eyidence  of  the  truth  of  the  matter  charged  as  libelous.  A  mo- 
tion for  a  nonsuit,  on  the  ground  that  the  publication  produced 
in  evidence  did  not  support  the  charge  of  treason,  was  over- 
ruled. Defendant  then  offered  evidence  showing  that  the  pub- 
lication complained  of  consisted  of  an  article  copied  from  the 
"Public  Advertiser,"  a  New  York  paper,  whiich  article  pur- 
ported to  be  an  extract  from  plaintifTs  paper,  with  comments 
thereon  by  defendant;  that  defendant  believed  the  extract  to 
be  a  true  copy  of  the  article  published  by  plaintiff,  and  that  as 
to  the  literal  variance,  the  defendant  made  corrections  in  the 
next  issue  of  his  paper.  The  testimony  of  one  North  was  offered 
to  prove  that  he  heard  one  Stanley,  in  answer  to  a  question 
asked  by  the  defendant,  say  to  him  that  he,  Stanley,  recollected 
that  the  extract  as  published  in  the  *'  Public  Advertiser"  had 
appeared  in  plaintiffs  paper.    This  testimony  was  rejected. 

Verdict  for  the  plaintiff  for  fifteen  hundred  dollars  damages; 
and  motion  for  a  new  trial. 

Foot,  for  the  defendant 

Van  Vechien,  contra. 

ExsT,  0.  J.  The  defendant  moved  for  a  new  trial  upon  the 
following  grounds: 

1.  That  the  plaintiff  ought  to  have  been  nonsuited  at  the 
trial;  2.  That  the  testimony  of  Samuel  North,  as  to  what  he 
heard  Stanley  say,  ought  to  have  been  received;  3.  That  the 
jury  ought  to  have  directed  to  find  for  the  defendant;  or,  at 
most,  but  nominal  damages  for  the  plaintiff,  because  the  publi- 
cation was  made  under  a  mistake  of  the  fact. 

The  declaration  states  by  way  of  inducement  to  the  libel, 
that  the  defendant  maliciously  intending  to  bring  the  plaintiff 
into  public  scandal,  and  cause  it  to  be  believed  that  he  had 
been  guilty  of  treason,  and  of  promulgating  treasonable  senti- 
ments, etc.,  published  the  libel.  The  counsel  stated  these  were 
averments  requisite  to  have  been  proved  upon  the  trial,  and 
that  for  a  want  of  showing  the  existence  of  the  charge  of  trea- 
son, the  plaintiff  ought  to  have  been  nonsuited.  The  answer 
is,  that  they  are  not  such  averments,  but  suggestions  stated  as 
mere  inducement  to  the  libel.  It  was  not  traversable  matter 
any  more  than  the  ordinary  preliminary  suggestions  in  a  declar- 
ation in  slander,  that  the  plaintiff  is  of  good  name,  fame,  ete. 
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The  avermentB  requisite  to  give  meaning  and  application  to  tbe 
libel  must  be  proved,  and  were  proved  in  this  case.  The  mean- 
ing of  the  libel  and  its  application  to  the  plaintiff  were  apparent 
on  the  face  of  the  paper,  and  all  that  was  required  to  support 
that  meaning  and  that  application,  was  the  production  of  the 
paper  and  the  proof  of  its  publication.  The  meaning  imputed 
to  it  in  the  declaration,  when  the  true  meaning  of  the  libel  and 
not  the  mere  inducement  to  it  is  averred,  was  obvious  from  the 
paper  itself. 

2.  The  next  point  is  that  the  testimony  of  Samuel  North 
ought  to  have  been  received,  when  he  offered  to  prove  that  he 
heard  the  defendant  ask  one  Henry  Stanley,  who  resided  in 
New  York,  whether  he  recollected  the  extract,  as  published  in 
Public  Advertiser,  appearing  in  the  plaintiff's  paper,  to  which 
Stanley  replied  that  he  did.  This  point  appears  to  me  to  be  as 
untenable  as  the  other. 

The  cases  which  are  the  most  analogous  are  those  which  were 
cited  from  Binney's  Reports.  In  Kennedy  v.  Oregory,  1  Binn. 
86,  it  was  held  that  the  defendant  in  an  action  of  slander  might 
give  in  evidence,  in  mitigation  of  damages,  that  a  third  person 
told  him  what  he  related.  But  it  ought  to  be  observed  that  in 
that  case  the  person  who  gave  tHe  information  was  the  witness 
offered  to  prove  it.  So  in  the  case  of  Morris  v.  Duane^  1  Binn. 
90  note,  the  defendant  was  allowed  to  give  in  evidence,  in 
mitigation  of  damages,  in  an  action  for  a  libel,  a  paper  contain- 
ing the  libelous  charge,  which  had  been  in  possession  of  a  pre- 
ceding editor  then  dead,  and  to  whose  paper  the  defendant  had 
succeeded  as  editor.  These  decisions  are  certainly  entitled  to 
great  respect.  Perhaps  they  have  even  extended  the  English 
role;  and  they  would  have  applied  if  Stanley  himself  had  been 
offered  as  a  witness  to  prove  his  disclosure  to  the  defendant. 
But  to  resort  to  a  by-stander  to  prove  what  Stanley  might  have 
told  the  defendant  when  Stanley  was  within  the  reach  of  the 
defendant,  and  could  have  been  produced,  is  going  beyond  the 
oases  cited,  and  would  be  a  dangerous  relaxation  of  the  rules  of 
evidence.  The  established  doctrine  is  that  you  must  go  if  you 
ean  to  the  source  of  testimony,  and  not  introduce  a  copy,  when 
the  original  is  to  be  had,  nor  undertake  to  prove  what  another 
person  has  been  heard  to  say,  when  that  person  is  a  good  wit- 
ness, and  can  be  produced.  The  testimony  of  North,  though 
not  technically  hearsay  evidence,  is  liable  to  the  same  objection; 
for  it  is  resorting  to  an  inferior  or  secondaiy  species  of  proof, 
without  necessity;  and  permit  me  here  to  add,  that  noone  thing 
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in  the  adminiBiaiitioii  of  public  justice  concerns  more  serioualy 
the  Becurity  of  life,  liberty  and  property,  then  a  firm  disposition 
in  the  courts  to  adhere  to  the  established  rules  of  eyidence. 
Why  not  produce  Stanley  to  testify  what  he  told  the  defendant, 
instead  of  resorting  to  a  bystander  who  heard  what  he  said? 
The  latter  eyidence  cannot  be  relied  on  as  equally  original  and 
accurate.  Stanley  knew  what  he  meant  to  communicate,  which 
the  other  could  not  know.  North  might  not  have  heard  cor- 
rectly what  he  did  say,  or  all  that  he  said.  Another  part  of  the 
conversation  which  preceded  or  followed  might  haye  explained 
the  words  which  North  heard,  or  varied  their  meaning.  North 
might  have  misunderstood  Stanley,  or  not  have  known  whether 
he  was  in  earnest,  or  was  so  understood  by  the  defendant,  or 
whether  the  conversation  was  or  was  not  the  result  of  a  previ- 
ous agreement  between  the  defendant  and  Stanley,  for  the  veiy 
purpose  of  providing  for  this  case. 

Hearsay  testimony  is  from  the  very  nature  of  it  attended  with 
all  such  doubts  and  difficulties,  and  it  cannot  clear  them  up. 
"A  person  who  relates  a  hearsay  is  not  obliged  to  enter  into  any 
particulars,  to  answer  any  questions,  to  solve  any  difficulties,  to 
reconcile  any  contradictions,  to  explain  any  obscurities,  to  re- 
move any  ambiguities;  he  intrenches  himself  in  ihe  simple 
assertion  that  he  was  told  so,  and  leaves  the  burden  entirely  on 
his  dead  or  absent  author."  It  is  against  sound  principle,  and 
would  at  once  awaken  distrust,  for  a  party  to  resort  to  a  second- 
ary species  of  evidence,  so  long  as  the  original  and  primacy 
evidence  exists  and  can  be  produced.  The  plaintiff,  by  means 
of  this  species  of  evidence,  would  be  taken  }}j  surprise,  and  be 
precluded  from  the  benefit  of  a  cross-examination  of  Stanley, 
as  to  all  those  material  points  which  have  been  suggested  as 
necessary  to  throw  full  light  on  his  information.  The  testimony 
of  North,  as  to  what  he  heard  Stanley  say,  could  not  afford  the 
degree  of  proof  which  the  fact  might  allow,  nor  udmit  those 
inquiries  which  conduce  to  a  full  and  satisfactoiy  explanation 
of  what  was  related,  and  it  was  therefore  propeily  rejected. 

3.  The  last  point  is,  that  the  damages  ought  to  have  been 
nominal  only,  because  the  publication  was  made  under  a  Tni«f.|fcVflf 
of  the  fact.  The  quo  animo  with  which  the  libel  was  published 
was  altogether  a  matter  for  the  consideration  of  the  jury;  and 
the  circumstances  which  might  tend  to  aggravate  or  extenuate 
the  damages,  and  lessen  or  increase  the  degree  of  malice  which 
the  law  imputes  to  the  publication  of  every  unjustifiable  libel, 
were  no  doubt  urged  to  the  juiy  upon  the  trial,  as  they  have 
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finee  been  presented  to  this  conrt,  upon  the  ugnment  of  the 
present  motion.  The  question  of  damages  was  within  the 
proper  and  peculiar  province  of  the  jury.  It  rested  in  thear 
-sound  discretion^  under  all  the  circumstances  of  the  case,  and 
unless  the  dairages  are  so  outrageous  as  to  strike  erery  one 
with  the  enonliity  and  injustice  of  them,  and  so  as  to  induce 
the  court  to  believe  that  the  juiy  must  have  acted  from  preju- 
<dioe,  partiality  or  corruption,  we  cannot,  consistently  with  the 
precedents,  interfere  with  the  verdict.  It  is  not  enough  to  say 
that  in  the  opinion  of  the  court,  the  damages  are  too  high,  and 
that  we  would  have  given  much  less.  It  is  the  judgment  of  the 
jury,  and  not  the  judgment  of  the  court,  which  is  to  assess  the 
damages  in  actions  for  personal  torts  aird  injuries.  We  can 
judge  better  of  the  legal  and  constitutional  effect  of  a  verdict  in 
a  case  like  this  by  recalling  to  our  attention  some  of  the  ad- 
judged cases. 

In  Hawkins  v.  Sciel,  20  Jac.  I,  Palm.  814,  plaintiff  recovered 
one  hundred  and  fifty  pounds  in  dander  for  calling  him  a  bank- 
rupt, and  the  court  thought  fifty  pounds  enough;  but,  upon 
aolemn  advice,  they  could  not  reduce  the  damages  nor  change 
the  course  of  the  law,  and  resolved  that  it  was  better  to  leave 
«uoh  matters  to  the  jury.  The  case  of  Ibwnsend  v.  Ekghes,  23 
-Car.  H.  (2  Mod.  150),  was  an  action  of  scandalum  magnatum,  and 
the  jury  gave  four  thousand  pounds  damages.  A  motion  was 
made  for  a  new  trial  on  account  of  the  excessive  amount  of  the 
damages;  but  the  court  denied  the  motion,  and  said  that  the 
jury  were  the  judges  of  the  damages,  and  one  of  the  judges  ob- 
served: *'  Suppose  the  jury  had  give  a  scandalous  verdict  for 
the  plaintiff  as  a  penny  damages,  he  could  not  have  obtained  a 
new  trial  in  hopes  to  increase  them,  neither  shall  the  defendant 
in  hopes  to  lessen  them."  If  the  court  could  not  say  that  these 
<Uanages  were  excessive,  they  can  hardly  say  so  in  any  case  of 
slander,  and  yet  the  court  of  0.  B.,  of  which  Lord  Camden  was 
-one,  observed  near  a  century  afterwards,  that  that  case  had 
never  been  contradicted  or  denied  to  be  law.  In  Boev,  Hawkea, 
15  Car.  n.  (1  Lev.  97),  the  court  made  the  like  decision,  where 
the  damages  in  a  common  case  of  slander  were  seven  hundred 
pounds.  These  were  old  cases,  and  Lord  Camden  says  (2  Wile. 
249),  that  there  seemed  to  be  only  one  case  before  his  time 
where  a  new  trial  was  granted  in  actions  for  torts,  and  that  was 
the  case  of  Chambers  v.  RcibinBcm,  1  Str.  691,  where  the  juiy 
gave  one  thousand  pounds  damages  in  an  action  for  a  malicious 
fnnoaeeution.    And  he  observed  that  the  court  were  free  to  say, 

▲m.  Deo.  VoIi.  VI— 17 
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that  case  was  not  law,  as  the  reason  assigned  for  the  new  trials 
which  was  to  give  the  defendant  a  chanoe  of  another  jorj,  woold 
be  digging  up  the  constitation  by  the  roots.  Bat  in  the  early 
part  of  the  reign  of  Geo.  HE.  and  prior  to  oar  revolution,  there 
is  a  series  of  cases  relative  to  the  power  of  the  jury  over  the 
damages  in  actions  for  torts,  which  are  more  interesting,  be- 
cause while  they  support  with  just  spirit  and  firmness  the  con- 
stitutional prerogative  of  the  jury,  they  define  the  limits  of  their 
power  with  greater  precision,  and  settle  it  upon  sound  princi- 
dples.  The  courts  say  there  is  a  great  difference  between  cases  of 
damages  which  can  certainly  be  seen,  and  such  as  are  ideal,  as 
between  awampgU,  trespass  for  goods,  etc,  where  the  sum  and 
value  may  be  measured,  and  actions  of  false  imprisonment, 
malicious  prosecution,  slander  and  other  personal  torts,  where 
the  damages  are  matter  of  opinion. 

The  law  has  not  laid  down  what  shall  be  the  measure  of  dam- 
ages in  actions  of  tort.  The  measure  is  vague  and  uncertain, 
depending  upon  a  vast  variety  of  causes,  facts  and  circum- 
stances, as  the  state,  degree,  quality,  trade,  or  profession  of  the 
party  injured,  as  well  as  of  the  party  who  did  the  injury.  The 
court  cannot  interfere,  unless  the  damages  are  apparent,  so  that 
they  can  properly  judge  of  the  degree  of  the  injury.  Generally 
in  such  cases  they  cannot  say  whether  five  hundred  pounds  was 
too  much,  or  fifty  pounds  would  have  been  too  little.  The  dam- 
ages, therefore,  must  be  so  excessive  as  to  strike  mankind,  at 
first  blush,  as  being  beyond  all  measure  unreasonable  and  out- 
rageous, and  such  as  manifestly  show  the  jury  to  have  been  ac- 
tuated by  passion,  partiality,  prejudice,  or  coiruption.  In 
short,  the  damages  must  be  flagrantly  outrageous  and  extrava- 
gant, or  the  court  cannot  undertake  to  draw  the  line;  for  they 
have  no  standard  by  which  to  ascertain  the  excess.  These  are 
the  principles  which  have  been  laid  down  by  the  most  eminent 
judges  who  have  presided  in  the  English  courts  since  the  year 
1760;  and  by  which  they  have  imiformly  governed  themselves 
in  cases  in  which  the  damages  would  appear  to  have  been 
beyond  all  comparison,  more  excessive  than  in  the  present  case: 
Leeman  v.  ABen,  2  Wils.  160;  Boardman  v.  Carrington,  2  Id. 
244;  Wiifard  v.  Berldey,  1  Burr.  609;  BedshawY.  Brook,  2  Wils. 
405;  Bnu)e  v.  Sawlins,  3  Id.  60;  Hwclde  v.  Money,  2  Id.  205;  Leilk 
V.  Pope,  2  W.  Bl.  1827;  OUbert  v.  Burienshaw,  Cowp.  230;  Dw 
berly  v.  Ounning,  4  T.  B.  651.  In  one  case  in  an  action  for 
crim.  con.  the  jury  gave  five  thousand  pounds,  and  Lord  Eenyoa 
said  he  would  have  been  satisfied  if  only  nominal  damages  had 
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lieen  given,  yet  be  knew  of  no  case  that  would  authorize  tha 
oonri  to  intezfere,  and  he  eaid  he  had  not  courage  enough  to 
make  the  first  precedent.  The  doctrine  contained  in  theea 
cases  has  been  acknowledged  to  be  sound  law^  and  has  be«i 
adopted  and  sanctioned  by  the  supreme  court  of  Massachusetts^ 
in  the  case  of  Coffiny.  Coffin,  4  Mass.  1  [3  Am.  Dec.  189];  andbif 
this  court  in  the  case  of  TiUotwn  y.  Chedham,  2  John.  63  [3  Am 
Bee.  469]. 

There  is  no  pretense  to  say  that  the  amount  of  the  verdict  in 
the  present  case  is  so  extraordinary  and  extravagant  as  to  ]ua> 
tify  the  court  under  the  above  cases  to  set  it  aside.  The  prece-> 
dent  would  be  new  and  dangerous. 

I  am  accordingly  of  opinion  that  the  motion  on  the  part  of 
the  defendant  be  denied. 

Tboxpson  and  Yah  Nbss,  JJ.,  were  of  the  same  opinion. 

SnofOBB,  J.,  delivered  a  dissenting  opinion. 


Jackson  v.  Demont. 

[9  Jcmmmm,  tt.] 

OoimnrAHOi  bt  oini  omr  or  Possmsioir.— If  a  penon  oat  of  pwieMlon 

▼eyt  toasfenuiger  Umd  held  advendy  by  another,  theoonTeyanoe  ia  void^ 
■o  that  the  grantee  cannot  maintain  an  action  npon  it. 

^»»»**«  TO  TsNANT  ZK  P0S8I8SION.— Where  a  tenant  in  poaMerion  of  1um1» 
claiming  to  hold  advenely»  after  iasne  joinec^  in  an  action  of  ejectment 
against  him,  received  a  deed  of  release  of  the  premises  from  one  of  th^ 
lessors,  it  was  held  that  the  deed  was  effectual  as  between  the  parties  U^ 
a,  so  that  the  grantor,  as  between  him  and  the  grantee,  is  estopped  fruft 
sotting  np  any  .claim  to  the  property  purported  to  be  conveyed. 

Dbbd  vx  Evidxnox. — If  a  deed  be  received  in  evidence  without  objection  on 
the  trial,  it  cannot  be  afterwards  objected  that  it  onght  to  have  beem 
pleaded  ptiia  darrein  eontmuance, 

EixoiMXBT.  The  lot  in  question  was  conveyed  to  John  Wil- 
cox in  Janoaxy,  1791,  by  letters  patent,  and  he  executed  a  deed 
thereof  to  Bufus  Lathrop,  one  of  the  plaintiff's  lessors,  in  1794« 
Plaintiff  also  gave  in  evidence  a  deed  for  the  premises  from  R. 
Ijathrop  to  Joseph  Nichols,  the  other  lessor,  dated  April  8, 
1808.  The  defendant  had  been  in  possession  of  four  acres  oi 
the  lot  as  tenant  to  Elijah  Miller  from  the  first  April,  1808,  and 
gave  in  evidence  a  deed  for  the  lot,  dated  March  8, 1811,  froo^ 
B.  Lathrop  to  Miller.  Defendant  also  produced  a  deed  for  the 
premises,  dated  November  25, 1807,  and  recorded  March  27» 
1808,  from  0amuel  Lathrop  to  Miller:  and  a  lease  from  the  lattet 
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for  four  aoroBy  dated  April  4, 1808.  It  appeased  that  the  de- 
fendant had  cleared  the  four  acres,  and  was  in  posBeasion  before 
the  date  of  the  lease,  and  had  continued  in  possession  as  tenant 
to  liGller,  until  the  commenoement  of  the  action. 

Pursuant  to  instmotions,  the  jury  found  for  the  dafendant, 
3Cotion  for  a  new 


( 


{fold,  for  the  plaintiff,  urged  that  a  possession,  in  order  to 
oust  a  person  having  right,  must  commence  by  disseisin:  9  Tin. 
85,  Diss.  0.  8. 10, 11,  12;  1  Leon.  209;  1  Salk.  246;  2  Sch.  & 
Lef.  97;  12  East,  141;  1  Johns.  156;  6  Id.  197  [6  Am.  Dec. 
218];  and  the  interference  of  Miller  was  not  such  an  act  as  would 
amount  to  a  disseisin.  The  conveyance  from  B.  Lathrop  to 
Miller,  was  an  act  of  maintenance,  and  in  itself  fraudulent  and 
void:  15  Yin.  Maintenance,  E.  pi.  22  note;  1  Hawk.  c.  86,  s. 
17.  The  deed  from  Lathrop  to  Miller  of  March,  1811,  being 
since  issue  joined  ought  to  have  been  pleaded  ptiiB  darrein  con^ 
iinuance:  7  Johns.  194;  2  Bich.  P.  0.  P.  13;  Bull.  N.  P.  97; 
Yel.  180. 

Madman,  contra. 

By  Court,  Kssrr,  0.  J.    Two  questions  arise  on  this  case:  1. 
,  Is  the  lessor,  Niehols,  entitled  to  recover  upon  the  deed  from 
;  ^.  Lathrop  to  him?  2.  If  not,  then  can  Lathrop  himself  re- 
f  cover  in  opposition  to  his  deed  to   Miller,  under  whom  the 
•  defendant  holds  t    Unless  we  can  answer  one  of  the  questions 
>  in  the  affirmative,  judgment  must  be  rendered  for  the  defendant. 
X  At  the  time  of  the  execution  of  the  deed  from  Lathrop  to 
'^Kxdiols,  the  defendant  was  in  possession  under  Miller,  who  held 
the  land  under  a  deed  from  another  source.    The  possession 
was  then  adverse  to  the  claim  or  right  of  Bufus  Lathrop,  audit 
is  a  well  settled  principle  of  law  that  if  a  person  out  of  posses- 
sion conveys  to  a  stranger,  land  held  adversely  by  another,  the 
conveyance  is  void,  so  that  the  stranger  cannot  maintain  an  ao» 
Aion  upon  it.    Nothing  passes  by  such  a  deed;  for  a  right  of 
«entiy  or  a  right  in  action  was  not  assignable  by  the  common  law. 
'  This  doctrine  is  by  no  means  a  novel  one,  for  it  has  been  so  fre- 
qnently  and  uniformly  acknowledged  both  in  England  and  in 
.  our  own  courts,  that  it  has  now  grown  to  be  familiar  and  cannot 
be  ojien  for  discussion:   lit.,  sec.   847;    Oo.   Lit.    347,  369; 
.  Flowd.  88,  b;  2  Sch.  k  Lef.  65, 105;  JacksnnY.  Ibdd,  2  CaL  183; 
WiUiama  v.  Jaokmm,  6  Johns.  489. 
Indeed  this  principle  was  conformable  to  the  whole  genius 
.  and  policy  of  the  common  law,  by  which  a  tenant  eoold  noi 
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aliene  hia  fee  or  tenure  mthont  the  consent  of  his  lord,  nor  the* 
lord  his  seignioxy  without  the  consent  or  attornment  of  his  tea* 
ant:  Wright  on  Tenures,  166, 171.  A  feoffment  was  Toid  with* 
out  lively  of  seisiny  and  without  possession  a  man  could  not 
make  livery  of  seisin:  Perkins,  220.  Nor  was  this  principle- 
peculiar  to  the  English  law.  It  was  a  fundamental  doctrine  of 
Ihe  law  of  feuds  on  the  continent  of  Europe.  No  feud  could. 
be  created  or  transferred  without  investiture  or  putting  the  ten^ 
ant  into  possession.  Ihidum  sine  invaUiUura  nulio  modo  cof^ 
Mtitui  potest.  InvestUuraproprie  dictur  poseeseio :  Feudorun,  lib. 
1,  tit.  25;  lib.  2,  tit.  2.  And  Yoet  says  that  delirery  of  possee- 
flion  is  still  requisite  in  Holland  and  Qermany  to  the  transfer  of 
real  property:  Com.  ad  Pand.,  lib.  41,  tit.  1,  s.  88.  It  is  no 
doubt  the  general  sense  and  usage  of  mankind,  that  the  transfer 
of  real  property  should  not  be  valid,  unless  the  grantor  has  the 
capacify,  as  well  as  the  intention,  to  deliver  possession,  and  ae> 
tually  does  it.  Blackstone  says,  that  it  prevails  in  the  codes  ot 
**  all  well  governed  nations^''  for  possession  is  an  essential  part, 
of  the  title  and  dominion  oyer  property:  2  Bl.  Oom.  311, 312. 

That  the  poesession  of  Miller  was  in  fact  adyerse  to  the  right. 
of  B.  Lathrop,  is  most  clearly  made  out,  because  he  was  in  pos» 
session  under  color  and  claim  of  title,  by  virtue  of  a  deed  fron^ 
Samuel  Lathrop.  This  amounted  to  one  of  the  species  of  di»> 
seisins  mentioned  by  Bracton,  who  says,  lib.  4,  fol.  161,  b,  that 
«<  disseisin  may  be  not  only  when  the  owner,  or  his  family  or 
steward  are  violently  ejected,  but  also  when  the  owner,  having; 
gone  abroad  and  left  his  possession  unoccupied,  he  is  deniml 
entry  on  his  return;  and  so  it  is  if  one  uses  another's  land) 
against  his  will,  claiming  it  to  be  his  own,  oantendendo  tene^ 
menium  eeae  siLum  quod  est  aUeriusJ* 

In  the  modem  case  of  Doe  v.  Prosser^  Cowp.  217,  Lord  Mans- 
field gives  a  sample  of  what  constitutes  an  adverse  possession. 
**  If  upon  demand  by  the  co-tenant  of  his  moiety,  the  other  de» 
nies  to  pay  and  denies  his  title,  saying  he  claims  the  whole  and 
will  not  pay,  and  continues  in  possession,  such  possession  ia 
adverse  and  ouster  enough."    It  does  not  seem  to  be  material,, 
as  it  concerns  the  operation  of  the  deed  that  the  knowledge  of 
the  adverse  i>ossession  should  be  brought  home  to  the  parties^ 
though  it  might  be  material,  if  either  of  them  vras  proaecutecl. 
for  the  penalty  given  by  the  statute  against  selling  pretended. 
titles.    In  Slywrigkt  and  Pagers  case^  1  Leon.  166,  it  was  con- 
sidered that  the  deed  might  be  void,  and  yet  the  party  not  liable  • 
to  the  penally  of  the  statute.     '*  The  first  question  in  that  case- 
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waSy  if  the  lease  being  made  by  one  out  of  possession,  and  not 
sealed  and  delivered  upon  the  land,  and  so  not  good  in  law  to 
pass  any  interest^  be  within  the  statute  aforesaid."  But,  in 
this  case,  the  legal  inference  is,  that  B.  Lathrop  knew  of  the 
adverse  possession  of  Miller  when  he  sold  to  Nichols,  for  he 
must  be  presumed  to  be  acquainted  with  his  own  right;  and  the 
presumption  is  that  Nichols  purchased  under  the  same  knowl- 
^ge,  for  Miller  had  not  only  a  tenant  in  actual  possession,  but 
liis  deed  from  S.  Lathrop  had  been  recorded  several  days  be- 
fore, and  the  lands  lay  in  a  county  in  which  deeds,  as  well  as 
mortgages,  are  required  to  be  recorded.  It  is  extremely  im- 
probable that  Nichols  purchased  without  having  previously 
inspected  the  state  of  the  title  upon  record,  and  inquired  into 
the  claims  of  the  actual  occupant.  He  had  at  least  constructive 
notice  or  notice  in  law.  The  title  set  up  by  the  lessor,  Nichols, 
most  undoubtedly  fails,  and  the  next  point  is,,  whether  the 
other  lessor,  B.  Lathrop,  is  entitled  to  recover;  2.  It  might 
possibly  be  a  question  whether  the  a>cceptance  of  the  deed  from 
XL.  Lathrop  to  Miller,  was  not  an  act  of  maintenance  in  Miller, 
ms  it  was  taken  after  the  suit  was  brought,  at  least  it  was  so 
understood  upon  the  argument,  and  probably  with  an  intent  to 
defend  himself  with  it  in  that  suit.  But  as  B.  Lathrop  was  one 
of  the  lessors  of  the  plaintiff,  and  had  the  title  of  the  land  in 
bimself ,  it  was  not  veiy  inconsistent  with  good  policy  that  he 
should  be  enabled  to  sell,  and  the  tenant  in  possession  to  pur- 
chase, for  it  was  putting  an  end  to  the  controversy.  We  mean 
not,  however,  to  discuss  and  decide  this  point  in  the  present 
case;  for  even  admitting  tlxe  sale  to  have  been  an  act  of  main- 
-tenance,  yet  the  deed  was  effectual,  as  between  the  parties  to 
it.  Buf  us  Lathrop  cannot  recover  in  opposition  to  his  deed  to 
Miller.  It  operates  to  estop  him;  and  it  seems  to  be  a  princi- 
ple which  runs  through  the  books,  that  a  feoffment  upon  main- 
tenance or  champerty  is  good  as  between  the  feoffer  and  feoffee, 
and  is  only  void  against  him  who  hath  right:  Bro.  tit.  FeofiExnenta. 
pi.  19;  Fitzherbert^  J.,  in  27  Hen.  YIII.,  fol.  23  b,  21  a;  Co. 
Lit.  3G9  a,  Cro.  Eliz.  445;  Beaumond,  J.,  Hawk,  b  1,  c  86,  s  3. 
The  consequence  is,  that  when  the  question  is  upon  the  demise 
of  Buf  us  Lathrop,  his  deed  to  Miller  is  an  effectual  bar  to  his 
zecovery.  The  only  objection  that  could  have  been  made  to 
the  introduction  of  this  deed  at  the  trial,  assuming  it  to  have 
been  given  after  suit  brought  and  issue  joined,  was  that  it 
ou^bt  to  have  been  pleaded  puis  darrein  coTUintiance,  so  that  it 
might  have  been  returned  as  parcel  of  the  nigi  prius  record. 
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is  no  donbb  the  proper  and  general  course:  Yelv.  180;  2 
Bich.  C.  P.  13.  But  it  is  a  suffioient  answer  to  this  objection, 
that  the  deed  was  admitted  in  eyidence»  and  went  to  the  juiy 
without  opposition.  It  is,  then,  to  be  considered  as  admitted 
by  consent,  and  is  to  have  the  same  effect  as  if  it  had  been  duly 
pleaded. 

Neither  of  the  lessors  of  the  plaintiff  hare,  then,  shown  a  right 
to  recover.  We  can  not  give  effect  to  the  deed  to  Nichols,  be- 
cause  of  the  adverse  possession  existing  at  the  time  of  the  sale; 
and  we  can  not  allow  Lathrop  to  recover  in  defiance  of  his  own 
deed  to  Miller.  To  yield  to  the  pretensions  of  either  would  be 
shaking  established  principles;  and,  though  Nichols  may  per- 
haps have  ground  to  complain  of  the  act  of  Lathrop  in  convey- 
ing to  Miller,  instead  of  lending  his  name  and  assistance  to 
recover  the  possession  of  the  land  for  him,  yet  that  consideration 
can  not  affect  this  case.  In  the  action  of  ejectment,  we  must 
look  steadily  to  the  legal  title.  His  remedy,  if  any,  must  be 
against  Lathrop  for  assuming  to  sell,  when  he  was  incapacitated 
to  transfer  his  interest.  Nichols  can  not  interpose  in  this  suit 
and  prevent  the  operation  of  the  deed  to  Miller.  As  to  him  it 
is  re9  inter  alias  ada.  He  must  stand  upon  the  strength  of  his 
own  demise. 

The  motion  to  set  aside  the  verdict  is,  therefore,  denied. 

Yas  Nsss,  J.,  dissented. 
Motion  denied. 


Am  to  the  effect  of  a  deed  by  one  out  of  poeiearion  this  oaie  is  relied  on  in 
HmmUton  v.  Wrighi^  87  N.  Y.  506;  and  in  the  diwenting  opinion  of  Dwight, 
C,  in  SkaUuek  v.  Lamb,  65  N.  Y.  516,  it  i»  cited  to  the  point  of  an  estoppel 
•gunst  the  grantor:  See  4  Kent  Com.  448,  citing  the  principal  oaie  on  this 
point. 
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[9JoaaM».n.] 

BaoovKRT  07  IxTiRasT. — Interest  is  recoverable  against  a  person  introsted 
with  the  collection  of  money,  who  retains  and  converts  it  to  his  own  nse, 
from  the  time  when  the  same  onght  to  have  been  paid  over. 

AcnoN  against  the  executors  of  Joseph  Oasherie,  one  of  the 
loan  officers  of  Ulster  county,  for  retaining  and  converting  to 
his  own  use  divers  sums  of  money  he  had  received  in  his  official 
capacity.  A  verdict  was  found  for  the  plaintiff  for  the  amount 
so  converted,  with  interest  from  the  times  when  the  various 
sums  should  have  been  paid  into  the  treasury.    The  only  ques- 
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iion  submitted  for  the  decision  of  this  court  was  as  to  the  allow^ 
ance  of  interest. 

By  CouBT.  The  late  English  decisions  do  not  always  allow 
interest  on  liquidated  sums;  and  Lord  Ellenborongh  refused  it, 
even  when  the  defendant  had  obtained  possession  of  the  plaint- 
ifTs  money  by  fraud:  1  Campb.  129;  2  Id.  426.  This  is  going 
further  than  we  are  inclined  to  go.  If  the  defendant  retaina 
and  conyerts  the  plaintiff's  money  to  his  own  use,  he  ought  to 
pay  interest.  It  is  allowable  in  actions  for  money  had  and  re- 
oeived:  Pease  y.  Barber^  8  Cai.  266.  In  trover  for  money  in  a 
bag,  or  for  a  specific  chattel,  the  jury  may,  and  in  many  cases 
ought  to,  allow  interest  for  the  detention  by  way  of  damages: 
8  Burr.  1864;  1  Bay's,  278,  274  [1  Am.  Dec.  615];  2  Johns.  282. 
It  is  agreeable  to  the  principle  of  these  decisions,  and  it  is  jasi 
and  reasonable  in  itself,  that  the  defendant  who  retains  and 
conyerts  the  money  of  another  to  his  own  use,  should  pay  in- 
terest for  that  use.  Interest  ought  therefore  to  be  allowed  ia 
the  present  case. 

Judgment  for  the  plaintiff. 

See  natd  to  SeUeekr,  Frmiehf  atUe,  18fi^  where  the  tahjeot  of  iatereei  isooa^ 
■idered* 


Denton  v.  Livingston. 

[9  Jonmov.  96.] 
IdABniTT  07  SHBBirr  voa  Qoodb  Sou). — A  sherifF  ia  liable  in  an  aotioikof 
asiumpgU,  for  the  amount  of  goods  sold  hy  himunder  aeenciitMMueasNMMu, 
though  the  porchaeer  to  whom  the  gooda  are  deliyered  refnees  to  pay  for 
them.  If  he  deliyen  the  gooda  seixed  and  eold  withoat  reoeiving  th* 
money,  he  ia  anawerable  for  the  amount. 

Assumpsit.  Besides  the  usual  money  counts,  the  declaration 
contained  special  counts,  setting  forth  that  the  defendant,  aa 
sheriff,  had  levied  a  writ  of  venditioni  exponas,  at  plaintiffs'  suit 
upon  the  property  of  one  Edmonds;  had  indorsed  a  return  on 
a  te8t.fi.  fa.:  ''By  yirtue  of  the  within  writ  of  test.  fi.  fa.  I  have 
taken  goods  and  chattels  of  the  within  named  Samuel  Edmonds, 
to  the  value  of  the  damages  within  mentioned,  which  goods  and 
chattels  remain  in  my  hands  unsold  for  want  of  buyers;"  and 
that  defendant  had  sold  the  same  and  realized  sufficient  to  sat- 
isfy plaintiffs'  execution,  but  had  not  paid  over  the  same.  Plea, 
non-assumptsii.  Plaintiffs  proved  that  the  amount  of  the  salea 
was  sufficient  to  satisfy  their  execution,  and  that  the  sale  waa 
for  immediate  payment.    It  appeared  that  among  the  goods  am] 
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ohaitels  sold  was  a  sloop  which  had  been  delivered  to  the  pur- 
chaser,  Ashley,  but  for  which  the  purcbase-money  had  not  been 
receiyed  by  the  sheriff;  there  were  also  certain  shares  in  the 
Hudson  libraiy  and  in  the  Bank  of  Ck>lumbia,  for  which  Ash* 
ley,  the  purchaser,  had  not  paid. 

The  jury  were  instructed  that  the  plaintiffs  could  not  recover 
fox  the  shares,  as  they  were  not  the  subject  of  sale,  nor  for  the 
amount  at  which  the  sloop  sold,  the  defendant  not  having  re- 
ceived the  money.  The  jury  found  for  the  plaintiffs  the  balance 
after  deducting  these  items. 

Van  Buren  and  Foot  for  the  plaintiff,  moved  for  a  new  trial, 
eontending  that  the  sheriff  was  answerable  for  the  value  of  the 
goods  as  returned  by  him:  2  Saond.  643;  Clerk  v.  Withers^  2 
lid.  Baym.  1072. 

E,  WHliama,  conira. 

By  Court,  Ejmt,  G.  J.  It  is  not  a  question  upon  the  present 
motion,  whether  the  last  count  stated  in  the  case  was  properly 
joined  with  the  other  counts.  The  first  special  count  stated  is 
upon  an  implied  assumpsit  to  pay  the  amount  of  moneys  col- 
lected and  received  upon  the  writ  of  vendUioni  exponas,  and  the 
point  is,  how  far  the  evidence  supports  the  count. 

There  is  no  doubt  but  that  a  sheriff  is  responsible  in  aasump- 
nt  upon  the  facta  stated  in  that  count:  W.  Jones,  430;  Hob. 
206,  It  might  be  a  question  whether  after  the  sale,  the  sheriff 
was  not  concluded  by  the  value  of  the  goods  as  stated  in  bis 
return  to  the^./a.,  for  he  returned  that  he  had  taken  goods 
and  chattels  to  the  value  of  the  damages  in  the  execution.  The 
geseval  rule  is  that  an  officer  cannot  be  admitted  to  contradict 
his  own  return.  In  Clerk  v.  WUhera,  2  Ld.  Baym.  1072;  6 
Mod.  290,  Holt,  0.  J.,  said  that  the  sheriff  was  bound  by  the 
value  returned,  and  that  he  was  bound  to  see  that  the  goods 
sold  for  that  value;  .  and  he  gives  this  reason  for  his  opinion, 
that  when  the  sheriff  levies  on  goods  to  the  value  of  the  debt, 
tbe  defendant  is  discharged,  whatever  may  become  of  the  goods, 
and  be  may  plead  such  levy  in  bar  to  an  action  of  debt  or  sei. 
fa,  on  the  judgment  This  point,  however,  does  not  appear  to 
have  been  judicially  settled,  and  in  the  ancient  case  of  Sly  v. 
Finch,  Cro.  Jae.  614,  the  judges  seem  to  have  entertained  a  dif- 
ferent opinion;  for  Houghton,  J.,  said  that  the  sheriff  was  not 
estopped  hy  the  xefcurn  value,  and  that  he  might  sell  the  goods 
for  more  or  less,  and  that  it  would  not  be  reasonable  to  hold 
to  the  estimated  value.    Doddoridge,  J.,  and  Montague, G 
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J.  9  rather  aoquiesced  in  this  principle,  and  only  held,  if  the 
property  shotild  in  the  meantime  perish,  after  the  levy  and  be- 
fore a  sale,  the  sheriff  should  be  held  to  his  value,  as  it  would 
be  impossible  then  to  reduce  the  value  to  certainly.  In  the 
present  case,  the  counsel  for  the  plaintiffs  do  not  appear  to  have 
contended,  at  the  trial,  for  the  value  of  the  goods  as  returned 
to  thejf!./a.,  but  t<^  have  equitably  referred  the  case  to  the  fact 
of  the  amount  of  the  sales.  If  the  sheriff  conducts  himself 
throughout  the  business  with  diligence  and  fidelity,  this  is  oer* 
tainly  the  more  just  rule,  and  the  judgment  ought  not  to  be 
considered  as  any  further  satisfied  as  against  the  original  de- 
fendant, than  the  amount  of  the  proceeds  of  such  sale,  for  it 
may  often  happen  that  the  property  seized  and  returned  as  of 
the  value  of  the  debt,  may  be  found  not  to  belong  to  the  defend* 
ant,  or  may  be  found  to  be  of  much  less  value,  by  the  fall  of 
the  market  between  the  levy  and  the  sale,  or  by  means  of  some 
concealed  defect  or  infirmity.  We  ^hall,  therefore,  waive  the 
further  consideration  of  this  point,  and  proceed,  as  the  plainti£b 
did  at  the  trial,  to  consider  the  actual  sum  for  which  the  sheriff 
ought  to  account  upon  the  sale,  as  made  and  proved. 

1.  He  is  answerable  for  the  amount  of  the  sale  of  the  sloop, 
and  his  excuse  for  not  returning  the  money  is  insufficient.  In- 
stead of  retaining  the  sloop  in  his  possession  between  the  levy 
and  the  sale,  he  delivered  her  to  Ashley,  the  purchaser;  and  as 
he  afterwards  sold  her  to  him,  and  has  lost  the  possession,  he 
is  answerable  for  the  money  she  sold  for.  There  is  no  other 
remedy  for  the  plaintiffs.  They  cannot  call  upon  the  original 
defendant  for  the  amount  of  this  sloop,  for  he  would  plead  this 
seizure  by  the  sheriff  in  bar;  and  if  the  sheriff  by  such  means 
as  the  deliveiy  and  subsequent  sale  of  the  chattel,  vrithout  the 
money,  could  avoid  answering  for  the  amount,  there  would  be 
no  certainty  and  safety  to  the  creditor,  by  the  process  of  exe- 
cution. 

2.  But  the  bank  and  library  shares  were  levied  on  by  mistake; 
for  these  were  mere  choses  in  action,  and  not  the  subject  of  a 
levy  and  sale  hjfi./a.  any  more  than  bonds  and  notes,  and  such 
things  cannot  be  taken  in  execution:  Francis  v.  Nash,  7  Q«o. 
n.,  E.  B.,  cited  in  Com.  Dig.  tit.  Execution,  c.  4. 

As,  therefore,  the  charge  of  the  judge  was  incorrect  in  ruling 
that  the  defendant  was  not  answerable  for  the  amount  of  the 
sale  of  the  sloop,  there  must  be  a  new  trial,  with  oosts  to  abide 
the  event. 

Bule  granted. 
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Berry  v.  Robinson. 

[OJOBSMW,  121. 

DncAVD  NaoaHABT  ajteb  MATOBrrr. — ^An  indonee  of  a  prominoiy  noto 
omdaa^  ii  still  bound  to  prove  demand  and  notice  in  the  same  manner 
as  he  would  if  he  reoeiyed  the  note  before  matnrity. 

AssuifPsiT  Qgainqt  the  indorser  of  a  promissory  note.  The 
note  waa  indorsed  to  plaintiff  by  defendant  four  years  after 
maturity.  The  plaintiff  did  not  prove  a  demand  upon  the  maker 
and  notioe,  whereupon  a  nonsuit  was  ordered. 

Ciidy,  in  support  of  a  motion  to  set  aside  the  nonsuit  con- 
tendedy  that  where  a  note  was  negotiated  after  it  became  due,  it 
was  the  same  as  a  new  note  by  the  indorser,  and  there  was  no 
necessity  of  demand  and  notice:  Brown  t.  Davis,  8  T.  B.  80;  6 
Johns.  118. 

Henry,  coniran 

Bt  Coubt.  The  plaintiff  was  properly  nonsuited,  for  not 
proving  demand  of  payment  on  the  maker,  and  notice  of  his  de- 
fault to  the  indorser.  Though  the  note  was  indorsed  long  after 
it  was  due,  yet  the  indorsee  took  it  subject  to  this  condition. 
The  books  make  no  distinction  on  this  point,  whether  a  note  be 
indorsed  before  or  after  it  is  due.  The  indorsement  in  eveiy 
case  where  a  drawer  really  exists,  is  a  conditional  contract  to 
pay  in  the  eyent  of  a  demand,  or  due  diligence  to  make  a  de- 
mand on  the  maker,  and  his  default.  It  was  equivalent  in  this 
case  to  an  order  on  the  drawer  to  pay  the  amount.  The  motion 
to  set  aside  the  nonsuit  is  denied. 

Motion  denied. 


Jackson  v.  Sharp. 

[0JoaK»»188.] 

Wenr  Posbubiok  vot  AnvntSB.— A.  entered  into  poeawlon  of  land  admit* 
tedly  withoat  title^  and  afterwards  entered  into  a  oontraet  with  T.,  who 
coyenanted  to  giye  him  a  deed.  T.  had  no  title^  and  only  claimed  to  hold 
imder  B.  Thereafter,  A.  assigned  the  contract  to  S.,  who  took  possession 
thereunder,  and  afterward  receiyed  the  deed  from  T.  Subsequently  he 
obtained  a  deed  from  B.,  the  patentee  and  true  owner.  It  was  held  that 
the  original  possession  of  A.,  being  without  title^  was  to  be  deemed  the 
possession  of  B.,  the  patentee,  and  that  the  possession  of  S.,  under  the 
coyenant  from  A.  to  T.,  was  not  adyerse  to  B.  so  as  to  defeat  a  deed  made 
by  him  during  that  possession. 

PBBSUMFnovs  IK  Favor  07  TiTLE. — Eveiy  presumption  should  be  made  ia 
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fftTor  of  a  poflManon  In  tabardination  to  the  title  of  the  tme  owner;  a» 
adyene  poesearion  must  be  strictly  and  conolosiYely  proved. 
NOTXGB  TO  Agknt. — ^If  a  sabseqnent  parchaser  haye  notice  at  the  time  of  hi» 
parohase  of  a  prior  unregistered  deed,  it  is  the  same  to  him  as  if  sadk 
deed  had  been  registered;  and  if  the  sgent  of  saoh  subsequent  purchaser. 
at  the  time  of  making  the  purchase,  knows  of  the  prior  or  unregistered 
deed,  it  is  the  same  as  notice  to  his  principsL 

EjEonixNT  to  recover  part  of  lot  seventy-two  in  the  county  of 
Oayuga.  The  plaintiff  gave  in  evidence  a  patent  to  Bonnell^ 
one  of  the  plaintiff's  lessors,  dated  July  8, 1790»  for  lot  seventy- 
two,  and  a  deed  from  Bonnell  to  Goodyear,  the  other  lessor^ 
dated  September  11, 1807,  and  recorded  April  25,  1811.  De- 
fendant's possession  was  also  proved.  The  defendant  produced 
articles  of  agreement  between  Grover,  the  authorized  agent  of 
Thorn,  and  S.  and  A.  Foster,  for  the  conveyance  to  the  latter^ 
at  a  future  day,  for  a  price  to  be  paid  at  that  time,  of  lot  seventy- 
two,  which  articles  of  agreement  were  assigned  by  the  Fosters 
to  Sharp,  the  defendant,  on  the  twenty-sixth  dajof  April,  1808. 
By  deed  dated  November  26, 1807,  Thorn  conveyed  to  defend- 
ant eighty  acres  of  the  lot,  being  the  premises  in  question,  for 
a  valuable  consideration.  A  wihxess  testified  that  about  three^ 
years  before  the  trial,  he  went  to  'Virginia  to  purchase  the  prem- 
ises from  Bonnell  for  the  Fosters,  and  other  occupants  of  loi 
seventy-two,  and  was  then  told  that  Bonnell  had  conveyed  th» 
same  to  Goodyear;  this  information  witness  had  given  to  Grover. 
It  also  appeared  that  one  of  the  Fosters  admitted  that  h» 
entered  on  the  land  without  title,  and  had  asked  Grover  to  pro- 
cure a  title.  There  was  produced  in  evidence  a  deed  from 
Bonnell  to  the  defendant  and  the  other  occupants  of  the  whol» 
lot  seventy-two,  dated  September  29, 1808,  and  recorded  Octo- 
ber 12, 1808. 

A  verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  the 
opinion  of  this  court. 

SiU  and  Cody,  for  the  plaintiff. 

Russell,  contra,  tuged  that  to  constitute  the  possession  adverse 
it  is  sufficient  if  the  tenant  holds  under  a  title  different  from,  or 
hostile  to,  that  of  the  lessor:  Jackson  v.  Ibdd,  2  Cai.  133;  S.  C.» 
6  Johns.  267.  The  notice  of  a  prior,  unrecorded  deed  to  defeat 
a  subsequent  deed  must  be  direct,  fair  and  bona  fide. 

By  Coubt:  To  entitle  the  plaintiff  to  recover  upon  this  case^ 
two  propositions  must  be  established:  1.  That  the  deed  from 
Bonnell  to  Goodyear  was  not  void  by  reason  of  an  adverse  pos- 
session existing  at  the  time ;  2.  That  notice  of  that  deed  destroyed 
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the  effect  of  the  prior  registry  of  the  deed  from  Bonnell  to  the 
defendant. 

1.  When  the  patentee,  Bonnell,  executed  his  deed  to  Qood- 
year,  the  defendant  was  in  possession,  under  a  covenant  from 
Stephen  Thome  to  the  Fosters,  to  conrey  to  them  the  premises, 
Dpon  a  consideration  to  be  paid.  .  The  Fosters  entered  upon  the 
premises  without  title,  as  one  of  them  confessed,  and  he  spoke 
to  Grover,  the  agent  of  Thome,  to  procure  a  title.  When  he 
first  spoke  to  GroTer,  the  latter  did  not  say  that  Thorn  had  any 
title;  but,  about  a  year  afterwards,  GroTer  told  him  that  Thorn 
had  a  deed  from  the  soldier  Bonnell.  The  defendant  entered 
under  an  assignment  of  the  covenant  to  the  Fosters.  Whatever 
pretense  or  color  of  title  the  defendant  had,  at  the  time  of  the 
execution  of  the  deed  to  Goodyear,  it  was  avowedly  under  Bon- 
nell ,  the  patentee.  The  original  possession  by  the  Fosters  being 
without  any  pretense  of  title,  was  to  be  deemed  the  posses- 
sion of  Bonnell,  the  true  owner;  and  think  it  would  be  carrying 
the  doctrine  of  adverse  possession  beyond  the  authorities,  and 
beyond  the  truth  of  the  case,  to  consider  the  covenant  of  Thorn, 
"who  said,  or  what  is  the  same  thing,  whose  agent  said^  that  he 
held  under  Bonnell,  as  amounting  to  an  ouster  of  Bonnell,  and 
•n  act  in  denial  of,  and  in  hostility  to  his  right.  What  kind  of 
right  or  title  Thorn  pretended  to  have  from  Bonnell  does  not 
appear.  His  right  might  have  been  under  a  mere  covenant  or 
contract  to  convey  such  as  he  afterwards  made  with  the  Fosters; 
and  we  have  no  ground  to  infer  that  he  had  any  better  preten* 
aion,  when  Bonnell  conveyed  to  Goodyear  in  September,  1807. 

It  is  a  settled  rule,  that  the  doctrine  of  adverse  possession  is 
to  be  taken  strictly,  and  not  to  be  made  out  by  inference,  but 
by  clear  and  positive  proof.  Every  presumption  is  in  favor  of 
possession  in  subordination  to  the  title  of  the  true  owner.  It  is 
not  unusual  for  persons  to  contract  to  convey  at  a  future  day  in 
expectation  of  a  capacity  to  convey  by  the  given  day,  though 
they  have  no  title  at  the  time  of  the  contract.  The  Fosters  were 
originally  in  possession,  in  judgment  of  law,  under  Bonnell; 
and  they  never  meant  to  change  that  character,  and  to  oust 
Bonnell  by  taking  the  covenant  from  Thorn.  They  took  it, 
tmdoubtedly,  under  the  impression  that  Thorn  then  was,  or 
would  thereafter  be,  authorized  to  oonvey  the  title  of  Bonnell; 
and  the  defendant,  as  the  assignee  of  the  Fosters,  must  be 
deemed  to  have  suooeeded  to  the  possession  under  the  same  im- 
pression. Thorn  was  never  in  possession,  and  of  course  there 
no  adverse  poflsession  to  be  imputed  to  him.    Foster  and 
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the  defendant  held  possession,  without  setting  up  any  adverse 
title,  and  under  a  contract  for  a  title  to  be  derived  from  Bonnell. 
To  consider  Bonnell  as  thereby  disseised,  or  dispossessed  of  his 
freehold,  and  to  have  lost  his  capacity  to  convey  the  land  is  in- 
admissible. Adverse  possession  so  as  to  defeat  the  conveyance 
of  the  true  owner,  must  be  made  out  clearly  and  positively;  and 
BO  the  court  said  in  the  case  of  Wiokham  v.  (7ondUtn,  8  Johns. 
220. 

2.  The  next  question,  whether  this  deed  was  superseded  by 
the  subsequent  deed  ftom  Bonnell  to  the  defendant,  of  Septem- 
ber, 1808,  and  which  was  first  recorded.  There  is  no  doubt  that 
if  a  subsequent  purchaser  has  notice,  at  the  time  of  his  purchase, 
of  a  prior  unregistered  deed,  it  is  the  same  to  him  as  if  it  had 
been  registered.  It  is  not  a  secret  conveyance  by  which  he  can 
be  prejudiced  or  defrauded;  and  if  he  purchases  with  knowledge 
of  such  prior  deed,  and  with  the  expectation  of  getting  his  deed 
first  registered  he  does  an  act  against  good  conscience,  and  in 
abuse  of  the  statute,  which  was  to  prevent,  and  not  to  pro- 
tect, fraud.  It  is,  therefore,  a  well  settled  principle,  that  such 
notice  supplies  the  place  of  a  prior  registry,  and  the  only  ques- 
tion here  is,  whether  the  defendant  is  chargeable  with  such 
notice. 

In  July,  1808,  and  about  three  months  before  the  defendant's 
deed,  John  Haring  went,  as  an  agent  for  the  defendant  and  the 
other  occupants  of  the  lot,  to  purchase  the  lot  of  Bonnell. 
Bonnell  refused  to  sell,  and  told  him  that  he  had  already  con- 
veyed the  lot  to  Goodyear,  one  of  the  lessors  of  the  plaintiff. 
Here,  then,  was  a  direct  and  positive  notice  to  the  agent  of  the 
defendant.  Having  communicated  this  fact  to  Joseph  Grover, 
who  in  September  following  went,  as  agent  for  the  defendant 
and  the  other  occupants,  to  purchase,  and  succeeded  in  his  mis- 
sion. It  is  to  be  inferred  that  Grover  was  the  agent  also  of  the 
defendant,  and,  as  such,  made  the  purchase,  because  he  had 
before  acted  as  agent  for  Thorn  in  selling  the  lot,  and  because 
he  applied  to  Gould  to  go  to  the  patentee  and  make  the  pur^ 
chase;  and,  lastly,  because  we  find  him  in  Virginia  at  the 
time  of  the  purchase,  and  a  witness  to  the  execution  of  the 
deed.  No  doubt  he  was  the  agent  who  made  the  purchase,  and 
from  whom  the  deed  was  afterwards  received.  Here  we  have, 
then,  notice  of  the  prior  deed  given  to  two  successive  agents  of 
the  defendant,  and  both  employed  for  the  very  purpose  of  mak- 
ing the  purchase.  The  notice  in  each  case  was  direct  and 
positive,  and  given  prior  to  the  purchase.    Oan  we  poesib][y 
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doubt  after  this  whether  the  knowledge  of  the  prior  deed  waa 
oommunicated  from  these  agents  to  their  principal,  and  espe- 
cially bj  the  first  agent,  whose  object  was  defeated,  in  conse- 
quenoe  of  the  very  fact  of  the  prior  deed?  The  defendant  con* 
fessed,  in  1810,  that  *^  he  never  believed  in  his  former  title." 
Sat  we  need  not  bring  home  the  notice  to  the  defendant,  for  it 
is  a  well  settled  rule  that  notice  to  the  agent  is  notice  to  his 
principal.  This  has  been  frequently  so  ruled  in  respect  to  the 
▼eiy  question  of  a  prior  unregistered  deed,  and  in  respect  to 
the  agent  employed  to  effect  that  purchase:  Le  Neve  v.  Le  Neve, 
8  Atk.  646;  1  Tes.  64;  S.  C.  Amb.  436;  Lord  Forbes  v.  Deniston, 
and  other  cases  therein  cited,  13  Yes.  120. 

We  are,  aooordingly,  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 


Ripley  v.  Gelston. 

[9  Joaaiov,  901.] 

LiABnJTT  07  PuBLio  Ofvicsb  TO  KE9i7in>. — ^Where  a  colleotor  layied  a  too^ 
nage  duty  illegally,  and  the  same  waa  paid  oompnlsorily,  it  was  held  ha 
was  liable  to  refund  the  amonnt,  notwithstanding  he  had  paid  oyer  the 
monq^  to  the  goyemment,  and  no  notice  was  given  him  not  to  pay  oyer 
the  money  so  collected. 

Konon  Unhbcbssabt. — ^Notice  to  an  agent  not  to  pay  oyer  the  money  to  his 
principal  is  not  necessary  where  the  payment  is  compnlsozy,  and  it  is 
not  made  expressly  for  the  nae  of  the  principaL 

AssuifPSEr.  It  appeared  that  the  Spanish  ship  Maria  Ther- 
esa, bound  from  Havana  to  London,  was  forced  by  stress  of 
weather  to  pat  into  New  York,  where  she  was  entered  at  the 
onstom-house  as  a  Tessel  in  distress.  She  was  condemned,  after 
a  regular  survey,  as  imfit  to  be  repaired,  and  sold  by  the  agent 
of  the  Spanish  owner  to  the  plaintiffs.  After  making  repairs, 
the  plaintifib,  as  owners,  entered  a  clearance  at  the  custom* 
house  as  for  a  voyage  to  Cadiz,  when  the  defendant,  as  collector 
of  customs,  demanded  and  received  two  hundred  and  sixty-six 
dollars  and  seveniy-five  cents  as  tonnage  duty  and  light  money. 
This  payment  was  objected  to  by  the  plaintiffs  at  the  time  they 
made  it,  on  the  ground  of  its  illegality.  Prior  to  the  com- 
mencement of  this  suit,  the  defendant  had  paid  the  sum  over 
to  the  Branch  Bank  of  the  United  States  in  New  York  to  the 
credit  of  the  treasurer  of  the  United  States;  no  notice  had 
ever  been  given  to  the  defendant  or  other  custom-house  officers 
not  to  pay  the  money  over  to  the  United  States. 
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Baldwin^  for  the  defendant,  dted  the  acta  of  congrosa  rela- 
tive to  the  collection  of  duties  on  tonnage:  1  Cong.  seas.  8, 
c.  30;  2  Id.  2,  c.  1;  8  Id.  1,  e.  57;  and  contended,  that  in  anj 
eyenty  the  payment  of  the  money  to  the  credit  of  the  United 
States  before  any  notice  not  to  do  so,  relieved  the  defendant 
from  any  liability:  8  Ld.  Baym.  1210;  4  Burr.  1986;  2  Cowp. 
565;  4  T.  B.  553;  Ghitiy's  PL  26;  Hearsey  y.  Pruyn,  7  Johns. 
179. 

T.  A,  Emmd,  contra. 

By  CouBT.  The  principal  question  here  is,  whether  the  de- 
fendant was  authorized  to  demand  the  money  which  he  ex- 
acted of  the  defendants,  as  the  tonnage  or  light  money  of  the 
ship  they  had  purchased.  The  ship  arrived  in  the  port  of  New 
York  in  distress,  and  was  entered  in  September,  1809,  and  be- 
ing condemned  and  sold  by  the  wardens  of  the  port,  the  sum  in 
question  was  exacted,  on  the  clearance  of  the  ship,  on  another 
voyage  in  May,  1810. 

The  law  (Laws  of  U.  S.,  vol.  4,  384,)  requires  tonnage  to 
be  paid  at  the  time  of  entiy,  and  no  permit  to  unlade  is  to  be 
granted  until  the  duty  is  paid.  This  is  the  general  rule  on  the 
subject;  and  light  money  on  the  entiy  of  foreign  vessels,  is  to 
be  levied  in  the  same  manner  as  tonnage:  Laws  of  U.  S.,  vol. 
7,  157.  But  there  is  a  special  provision  for  the  case  of  vessels 
arriving  in  distress.  They  are  to  be  unloaded  free  of  duty 
when  there  is  a  necessity  for  it,  and  when  the  goods  are  reladen^ 
the  ship  may  proceed  "  to  the  place  of  her  destination,"  free  of 
any  other  charge  than  what  relates  to  the  storage  of  the  goods, 
etc.:  Laws  of  XJ.  S.,  vol.  4,  377.  The  statute  does  not  provide 
especially  for  the  case  in  which  the  ship  so  amving  in  distress 
is  necessarily  condemned  and  sold,  and  the  voyage  broken  up; 
but  the  reason  of  the  exemption  seems  to  apply.  The  permit  to 
unload  the  goods  from  the  ship,  without  exacting  the  tonnage, 
is  an  admission  of  the  exception.  If  tonnage  be  not  due  when 
the  ship  so  arriving  in  distress  is  repaired,  and  enaUed  to  renew 
her  voyage,  it  would  be  inconsistent  and  unjust  to  demand  it 
when  she  was  so  disabled  as  to  be  incapable  of  repair,  or  of 
renewing  the  voyage.  This  would  be  to  waive  the  duty  in  the 
case  of  a  moderate,  and  require  it  in  case  of  an  extreme  calam- 
ity to  the  ship.  When  the  plaintiffs  purchased  the  ship,  they 
did  not  purchase  her  with  this  tonnage  duty  as  a  lien  attached 
to  her.  Suppose  her  very  wreck  had  been  purchased,  and  a  new 
ship  had  been  built  on  tiie  same  keel  and  with  ttie  BMae  name* 
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would  any  pezvon  have  thought  of  the  tonnage  dafy  ?  The  rerj 
entry  of  the  ship  in  distreBs  and  landing  of  the  goods,  aeems  to 
have  put  an  end  to  the  tonnage  duty,  provided  there  was  no 
collusion  or  bad  faith  in  the  transaction,  and  the  \oyage  was 
interrupted,  or  finally  broken  up,  from  the  necessity  of  the  case. 

The  tonnage  or  light  money  in  question  was,  at  any  rate, 
wrongfully  demanded  of  the  plaintiffs  as  a  condition  of  the 
clearance,  and  that  being  established,  they  are  entitled  to  re- 
cover it  back  in  this  action,  without  showing  any  notice  to  the 
defendant  not  to  pay  the  money  into  the  public  treasury.  The 
cases  which  exempt  the  agent  from  the  suit,  if  he  has  in  the 
meantime  paid  over  the  money  to  his  principal,  without  notice, 
do  not  apply.  Here  is  no  person  but  the  defendant  against 
whom  the  suit  could,  in  any  event,  be  brought,  and  the  money 
was  paid  by  compulsion.  It  was  extorted  as  a  condition  of 
granting  the  clearance,  and  not  paid  with  the  intent  or  purpose 
that  the  collector  should  pass  it  to  the  credit  of  the  United 
States.  The  case  of  Snowden  v.  Davis,  1  Taun.  859,  lays  down 
this  just  distinction,  that  notice  to  the  agent  is  not  reqidsite  in 
the  case  of  acompulsoiy  payment,  and  one  not  made  expressly 
for  the  use  of  the  principal.  The  plaintifBa  are  accordingly  en« 
titled  to  judgment. 

Judgment  for  the  plaintiffs. 


In  Frjfe  v.  Loekwood^  4  Cow.  456,  SnnderUnd,  J.,  very  oorreetly  gives  the 
ratio  deeidmdi  of  the  decision  in  tins  case.  He  says:  "  The  money  was  paid 
by  compoliion;  it  was  extorted  as  a  condition  of  granting  the  clearance  and 
not  paid  with  the  intentand  purpose  that  the  collector  should  pass  it  to  the 
credit  of  the  United  States.'*  On  the  sabject  of  notioe  the  case  is  cited  in 
EUioU  V.  SwariwoiU,  10  Peters,  157,  158. 


OosnSN   AND   MiNISINR  TuBNPIKE  ROAD   V.  HURTIN. 

19  iaaamm,  217.] 

liUBizjTT  07  SiOCKHOLDXB  WOK  SuBSGRipnoN. — ^An  action  may  be  main« 
tained  against  a  stockholder  in  a  tompike  corporation,  at  the  snit  of  the 
corporation,  cm  his  pronuse  in  writing  to  pay  for  subscribed  shares  in  in* 
stallments^  notwithstanding  the  remedy  given  by  statute  forfeiting  the 
shares  and  pinivions  payments. 

AsBUMPUiT  on  a  promissory  note  made  by  the  defendant,  in 
ivhich  he  **  promised  to  pay  to  the  plaintiffs  one  hundred  and 
twenty-five  dollars,  for  five  shares  of  the  capital  stock  of  the 
said  corporation,  in  such  manner  and  proportion,  and  at  such 

Am.  Dso.  Voir  VX— 18 
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time  and  place  as  the  said  plaintifb  should  from  time  to  time 
require."  The  cause  was  submitted  without  argument  upon  a 
joinder  in  demurrer  to  the  declaration. 

By  CouBi.  The  note  set  forth  in  the  declaration  is  a  good 
promissory  note  within  the  statute,  though  it  has  not  the  words 
**  bearer  or  order,"  and  may  be  declared  upon  as  such.  This  is 
the  established  English  law:  6  T.  B.  123;  2Ld.  Baym.  1545; 
and  the  same  rule  was  recognized  by  this  court  in  the  case  of 
Doumingyr.  Backenstoes,  8  Cai.  137;  for  our  statutes  relative  to 
promissory  notes  is  the  same  in  substance  as  the  statute  of  8 
and  .4  Anne.  The  note  was  payable  in  money,  and  payable  ab- 
solutely, and  not  depending  on  any  contingency.  It  was  in 
effect  payable  on  demand,  and  it  was  not  requisite  that  a  con- 
sideration should  be  averred  or  appear  on  the  face  of  the  note, 
for  eveiy  note  within  the  statute,  unless  there  be  something  in 
the  note  itself  to  the  contrary,  imports  a  consideration;  and 
that  presumption  stands  good  until  the  defendant  destroys  it. 
There  is,  however,  a  consideration  appearing  on  the  face  of  the 
note  in  this  case,  for  the  promise  to  pay  the  one  hundred  and 
twenty-five  dollars,  was  ''  for  five  shares  of  the  capital  stock  of 
the  corporation;"  and  it  is  to  be  intended  that  the  defendant 
had  duly  become  a  stockholder  to  that  amount. 

But  the  question  which  the  parties  undoubtedly  had  princi- 
pally in  view  in  this  case  is,  whether  an  action  will  lie  at  all  on 
a  promise  by  a  turnpike  stockholder  to  pay  his  installments; 
and  whether  the  remedy  given  to  the  company  by  the  statute, 
to  exact  the  penalty  of  a  forfeiture  of  the  shares,  and  of  all  pre- 
vious payments,  be  not  the  only  remedy. 

The  decision  of  the  court  of  errors,  by  which  the  decision  of 
this  court,  in  the  case  of  the  Union  TwmpUce  Co.  v.  Jenkins^  1 
Cai.  381,  was  reversed,  may  have  given  countenance  to  that 
opinion,  but  we  apprehend  that  upon  a  careful  examination  of 
that  case  the  reversal  is  to  be  placed  in  other  grounds,  and  that 
the  reasoning  and  decision  of  the  court  upon  the  principal 
point  remains  good.  In  that  case  the  con'dition  upon  which 
Jenkins  was  to  become  a  member  of  the  company,  viz.,  paying 
ten  dollars,  had  not  been  performed,  and  the  corporation  was 
understood  not  to  have  been  in  esse^  at  the  time  of  the  making 
of  the  promise  by  Jenkins.  It  is  to  be  presumed  that  the  judg- 
ment of  reversal  went  upon  that  ground;  and  that  was  the 
ground  taken  by  the  chancellor,  who  was  then  the  principal 
law  member  of  that  court.    We  are  the  more  confirmed  in  this 
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view  of  that  cftse^  as  actions  upon  such  promises  are  sustained 
in  the  courts  of  Massachusetts  and  Pennsjlyania,  and  upon 
principles  which  we  deem  conclusive:  5  Mass.  80  [4  Am.  Dec. 
89];  2  Hall's  Law  Journal,  231;  1  Binn.  70. 
Judgment  for  plaintiffs. 


Starr  v.  Vanderhetdbn. 

[9  JoHjnoH,  253.] 

Dbalzvos  bxtwbev  Attornxt  AiTD  CuKNT. — On  general  principles  of  equity 
and  policy,  the  oonrt  will  vtriotly  regard  and  examine  the  dealings  b^ 
tween  attorneys  and  their  clients,  in  order  to  protect  the  latter  from  any 
nndne  consequences  resolting  from  a  situation  in  which  they  may  stand 
nneqoaL  Accordingly,  where  a  judgment  was  entered  by  an  attorney 
by  confession  against  his  client,  partly  for  costs,  an  inquiry  was  ordered 
as  to  the  oousiderationy  and  proceedings  stayed  in  the  meantime. 

Motions  on  behalf  of  the  defendant,  in  seyeral  actions  be- 
tween the  same  parties,  for  relief  against  judgments  entered 
bj  confession  on  bonds  and  warrant  of  attorney.  The  plaintiffs 
were  attorneys,  and  the  defendant  their  client,  and  part  of  the 
demand  for  which  the  judgments  were  entered  was  for  their 
ooets. 

MUchsUf  for  the  defendant. 
BuneU  and  Starr,  contra. 

Bj  OoDBT.  The  court,  from  general  principles  of  policy 
and  equity,  will  always  look  into  the  dealings  between  attorney 
and  client,  and  guard  the  latter  from  any  undue  consequences 
resulting  from  a  situation  in  which  he  may  be  supposed  to  stand 
unequal.  The  court  acknowledge  the  justness  and  application 
of  the  doctrine  laid  down  by  Lord  Loughborough  in  Neurman  t. 
Fease,  2  Yes.  jun.  199.  The  judgment  obtained  by  an  attorney 
from  his  client  by  confession,  must  only  stand  as  a  security  for 
what  is  actually  due.  In  order  to  enforce  this  principle  without 
intending  any  censure  upon  the  attorneys  in  this  case,  the  court 
direct  the  foUowing  rule: 

"That  it  be  referred  to  the  clerk  of  this  court  to  inquire  into 
the  consideration  of  the  bond  on  which  judgment  has  been 
entered  on  warrant  of  attorney;  and  that  the  plaintiff  on  such 
inquiry  shall  adduce  proof  of  the  consideration  of  the  notes  at- 
tached to  the  bond,  and  for  what  causes  and  under  what  circum- 
stances the  notes  were  given  and  executed  by  the  defendant,  or 
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answer  hirnnrif  to  sncb  interogatories  as  shall  be  exhibited*  It 
is  farther  ordered  that  it  be  referred  to  the  olerk,  to  tax  the 
plaintiff's  bill  of  costs  in  the  said  causes,  to  secure  the  payment 
of  which  the  bond  and  warrant  of  attorney  on  which  the  said 
judgment  was  entered  were  giyen;  and  that  the  derk  give 
notice  to  the  parties  of  the  time  and  place  of  his  proceedings 
under  these  orders,  and  that  he  report  thereon  to  this  coort, 
and  that  in  the  meantime  all  further  proceedings  therein  be 
stayed." 

Cited  and  ralud  on  in  WhiUhead  y.  Kennedy^  69  K.  Y.  4i6k 


Jaokson  V.  Yosbubgh. 

[9  fommmm,  2T<U 
PiATxnoN  BT  Pabol. — ^Where  «  tenancy  in  common  ie  ^m^mA  »  peiol 
partition,  followed  by  poeioirion  under  it,  will  be  Talid;  yel^  where  the 
whole  rig^t  or  title  of  the  party  setting  np  the  tenaoey  in  ^mnnum  and 
parol  partition  ia  denied,  a  parol  partition  andanhaeqiient  posManon  will 
not  be  anffinient  to  tranaf er  the  title. 

EjacnoEirr.  The  case  appears  from  the  opinion  of  the  court 
before  whom  it  came  on  a  motion  for  a  new  triaL 

Van  Vechten  and  E,  WiUiams,  for  the  defendant,  in  support  of 
the  motion,  cited:  3  Johns.  Cas.  295;  2  Oai.  883;  JackKn  t. 
Border,  4  Johns.  202  [4  Am.  Dec.  262];  SmUhY.  ^uft», 6  Johns. 
197  [5  Am.  Dec.  218.] 

Van  Buren  and  Foot,  contra. 

By  GouBT.  Johannis  Yan  Deursen,  deceased,  is  admitted  to 
be  the  source  of  title,  as  claimed  by  both  parties.  His  son 
Bobert,  under  whom  the  lessors  of  the  plaintiff  derive  title,  was 
his  heir  at  law,  and  the  defendant  claims  under  John,  a  younger 
son  of  Johannis.  To  establish  his  right,  the  defendant  Intro* 
duced  the  will  of  Johannis,  and  then  went  into  proof  to  show 
that  the  three  sons  held  and  used  the  real  estate,  of  which  their 
father  died  seised,  as  tenants  in  common,  until  about  the  year 
1786,  when  a  parol  partition  was  made  between  them,  upon 
which  the  premises  in  question  were  allotted  to  John.  On  the 
part  of  the  plaintiff,  proof  was  offered  to  show  that  Johan* 
nis  Van  Deursen  was  incapable  of  making  a  will.  This  was  ob- 
jected to,  but  admitted  by  the  judge,  if  the  defendant  relied 
upon  the  will  to  establish  his  title.    Upon  this  the  defendant 
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elected  to  abandon  the  will,  and  rely^upon  the  right  derived  nn- 
der  the  parol  partition.  One  of  the  grounds  urged  in  support 
of  the  present  motion  is,  that  this  will  was  improperly  excluded. 
There  certainly  can  be  no  pretense  for  setting  aside  the  verdict 
on  that  ground;  for,  if  the  defendant  set  up  this  will  as  part  of 
his,  and  meant  to  rely  upon  it  to  take  away  the  right  of  the  heir 
at  law,  it  was  surely  competent  for  those  claiming  under  the 
heir  at  law  to  show  that  the  testator  was  incapable  of  making  a 
will.  The  only  question  before  the  jury  was  respecting  the 
parol  division;  and  if  this  division  was  valid  in  law,  it  might  be 
questionable  whether  the  verdict  ought  not  to  be  set  aside  as 
being  against  the  weight  of  evidence.  There  is  no  doubt  but 
that  where  the  title  is  admitted  to  have  been  in  common,  a  parol 
partition,  followed  up  by  possession,  will  be  valid  and  sufficient 
to  sever  the  possession:  4  Johns.  212  [4  Am.  Dec.  262.]  Bui 
where  the  whole  right  and  title  of  the  party  setting  up  sudk 
tenancy  in  common  is  denied,  and  in  fact  abandoned,  as  in  th% 
present  case,  by  laying  out  of  view  the  will  of  Johannis  Yani 
Deorsen,  the  parol  partition  will  not  operate  as  a  transfer  of  title.. 
The  will  having  been  abandoned,  the  title  waein  Robert,  as  heir 
at  law,  and  that  could  not  be  divested  by  parol.  The  possession 
in  common  was  for  such  a  length  of  time,  that,  perhaps,  a  title 
in  common  might  have  been  presumed,  had  not  the  defendant 
shown  the  source  from  which  he  claimed  to  have  derived  it. 
But  this  source  being  the  will  of  Johannis  Van  Deursen,  and 
that  having  been  abandoned,  the  door  was  shut  against  the  pre- 
Bomption  of  any  other  title*  No  question  as  to  adverse  possession 
appears  to  have  been  submitted  to  the  jury;  and  had  there  been, 
there  is  no  ground  to  disturb  the  verdict  on  that  account.  The 
motion  for  a  new  trial  must  accordingly  be  denied, 
denied. 


Teomans  V.  Chattebton. 

[9  JomnoH,  296.] 

Ccamukors  Vom  AOAnrsT  Public  Folict. — ^At  the  meeting  of  the  creditor! 
of  an  insolvent^  one  of  the  creditors  refiued  to  sign  »  diadharge  unless  be 
was  first  paid  or  secnred  a  som  of  money,  part  of  his  demand.  Another 
enditot  gave  him  his  promissory  note  for  this  sum,  when  he  signed.  In 
an  action  brought  on  the  note,  it  was  held  that  the  note  was  absolutely 
voidt  being  against  the  policy  and  in  fraud  of  the  insolvent  act. 

Assumpsit  on  a  promissory  note  made  by  Yeomans  in  favor 
of  Ohatteiton  for  the  sum  of  fifty  dollars.    It  appeared  that  the 
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note  -was  given  to  induce  Chatterton  to  become  a  petitioning 
creditor  to  have  one  Ketcnam  discharged  under  the  insolvent 
act.  Evidence  as  to  whether  Ketcham  had  not  indemnified 
Yeomans  against  the  note  was  received,  the  defendant  objecting. 
The  verdict  being  for  the  plaintiff  Chatterton,  a  writ  of  error 
was  taken  to  this  court. 

E.  Bleecker^  for  the  plaintiff  in  error. 

Buggies^  contra. 

By  Coxmr.  The  note  on  which  the  suit  below  was  brought, 
was  given  to  Chatterton  in  payment  of  part  of  his  demand 
against  Ketcham,  and  upon  the  evident  understanding  and  con- 
fidence that  he  should  become  a  petitioning  creditor  under  the 
insolvent  act,  for  the  residue  of  his  demand,  as  he  accordingly 
did.  The  note  was  consequently  void,  as  being  given  against 
the  policy,  and  in  fraud  of  the  insolvent  act  of  the  third  of  April, 
1801.  By  that  act  the  petitioning  creditor  makes  affidavit  that 
such  a  sum  is  due,  or  will  become  due,  and  that  he  hath  not 
received  from  the  insolvent,  or  any  other  person,  any  payment 
of  part  of  his  demand,  in  money  or  by  sale,  etc.,  or  any  gift,  or 
reward,  upon  any  contract  or  confidence,  that  he  should  become 
a  petitioner.  Here,  Chatterton  did  receive  payment  of  part  of 
his  demand,  by  delivery  of  a  thing  in  action,  t.  e.,  the  note,  and 
upon  the  confidence  that  he  should  become  a  petitionelr.  The 
demand  here,  in  the  oath  which  the  creditor  takes,  is  not  to  be 
confined  to  the  sum  already  mentioned  in  the  affidavit,  for  that 
would  be  an  absurd  construction  of  the  act.  After  the  creditor 
has  already  said  that  such  a  sum  was  due,  it  would  be  idle  to 
swear  further  that  he  has  not  received  payment  of  part  of  it. 
The  statute  refers  to  his  pre-existing  demands,  whenever  and 
whatever  they  may  be.  He  must  receive  no  part  in  consideration 
of  his  becoming  a  petitioner.  If  he  holds  two  notes  against  the 
debtor,  he  must  not  receive  payment  of  one  of  them  in  consid- 
eration of  becoming  a  petitioner  for  the  other.  The  policy  of 
the  statute  is  to  preserve  just  dealing,  equality  and  good  faith 
between  the  creditors,  not  that  one  creditor  should  be  induced 
to  become  a  petitioner  for  his  whole  demand,  by  the  apparently 
benevolent  example  of  another,  who  has  secretly  extorted  nine- 
teen-twentieths  of  his  demand,  on  the  condition  of  becoming  a 
petitioner  for  the  remainder. 

This  position  being  established,  it  follows  that  the  questions 
admitted  by  the  court  below  be  put  to  the  vritness,  were  irrel- 
•vant,  immaterial,  and  consequently  improper.    The  testimony 
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thus  admitted  tended  to  mislead  the  juiy  from  the  true  point, 
and  induced  them  to  act  upon  erroneous  impressions.    If  the 
note  -was  Toid  ab  iniHo,  any  testimony  that  Ketoham  had  indem- 
nified Yeomans  was  useless  and  improper. 
Judgment  rerersed. 


Johnson  v.  Weed, 

[9  JosaMK,  no.] 

FaoMPWOBY  Non  Takxk  ts  Patmbnt.— A  promiMoxy  note  of  a  third  per- 
ton  u  no  payment  of  »  debt»  nnleaa  the  creditor  agrees  to  take  it  abao- 
Intely  aa  payment.  And  where  a  note  was  taken  aa  payment*  and  a 
receipt  in  fall  given  by  the  vendor,  it  was  held  a  question  of  fact  for  the 
Jmy,  whether  there  was  such  a  special  agreement  or  not. 

AssuiosiT  for  goods  sold  and  delivered.  The  sale  and  deliv- 
ery -were  admitted.  It  appeared  that  plaintiff  had  taken  the 
note  of  one  Townsend,  payable  in  sixty  days,  in  satisfaction  for 
the  goodSy  and  had  given  defendants  a  receipt  in  full;  but 
whether  the  note  was  received  as  payment,  the  plaintiff  agree- 
ing to  run  the  risk  of  its  being  paid,  did  not  positively  appear 
from  the  evidence,  and  was  submitted  to  the  jury  for  their  decis- 
ion. Townsend  became  insolvent  before  the  maturity  of  the 
note  and  had  never  paid  anything  thereon.  The  jury  found  for 
the  plaintiff  for  the  value  of  the  goods. 

FdoI^  for  the  defendants,  moved  for  a  new  trial. 

Parker,  carUra. 

By  CouBT.  If  it  was  a  part  of  the  original  agreement  be- 
tween the  parties,  that  the  plaintiff  should  take  Townsend's 
note  in  full  satisfaction  of  the  goods  sold,  so  that  he,  and  not 
the  defendants,  should  run  the  risk  of  the  note,  then,  un- 
doubtedly the  plaintiff  has  no  right  of  action.  But  the  fact, 
whether  such  was  or  was  not  the  agreement,  was  submitted  to 
the  juiy,  and  they  have  decided  in  favor  of  the  plaintiff.  The 
books  all  agree  that  there  must  be  a  dear  and  special  agreement 
that  the  vendor  shall  take  the  paper  absolutely  as  payment,  or 
it  vnll  be  no  payment  if  it  afterwards  turns  out  to  be  of  no 
Talue:  2  Ld.  Baym.  929,  930;  1  Salk.  124;  7  T.  B.  66;  3  Johns. 
Cas.  72;  6  Cranch,  264.  And  this  rule  requiring  such  a  special 
agreement  ought  to  be  adhered  to,  for  it  is  well  calculated  to 
prevent  fraud  and  support  justice.  Was  the  evidence  of  the 
agreement  in  this  case  so  clear  as  to  call  upon  the  court  to  set 
aside  the  verdict?    One  vdtness  understood  the  agreement  in 
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that  light,  jet,  when  the  note  was  offered  in  payment,  the 
plaintiff  said  it  ought  to  have  been  indorsed  by  the  defend- 
ants, and  the  defendants  did  not  then  urge  the  alleged  agree- 
ment that  they  were  to  take  no  risk  of  the  note^  but  removed 
the  objection  of  the  plaintiff  by  saying  that  it  would  make  no 
difference.  The  terms  of  the  receipt  are  not  decisive.  It 
might  still  have  been  understood  consistently  with  the  words 
of  it,  that  the  note  was  received  in  full,  under  the  usual  condi- 
tion of  its  being  a  good  note,  and  besides,  receipts  have  always 
been  held  open  to  explanation. 

Upon  the  whole,  there  was  evidence  on  both  sides,  and  as  the 
justice  of  the  case  is  as  much,  if  not  more,  with  the  plaintiff 
than  the  defendants,  the  court  cannot  interfete. 

Motion  denied. 


See  Whkbeekr.VamireMa,poiL 


Tapt  V.  Beewstbr. 

f9  JoBnoir,  834.] 

PkBaoNAL  LiABOim  OF  Aassis. — ^A  bond  was  exeoated  by  oertain  paitiei, 
who  were  described  aa  "Tnutees  of  the  Baptist  Society  of  the  town  of 
B;"  bnt  they  exeoated  it  in  their  individoal  names  and  fay  their  seals. 
They  were  held  personally  liable,  and  the  designation  affixed  was  mars 
deicriptio  pertona. 

Action  on  a  bond  conditioned  for  the  payment  of  oertain  sums 
of  money  at  specified  times.  The  bond  was  signed  by  the  de- 
fendants, as  follows:  '*  John  Brewster,  Thadeus  Loomis  and 
Joseph  Goats,  trustees  of  the  Baptist  Society  of  the  town  of 
Bichfield,'*  and  sealed  by  them  respectively.  The  plaintiff 
assigned  two  several  breaches  for  the  non-payment  of  two  sev- 
eral sums.  Defendants'  demurrer  that  the  bond  was  signed  by 
them  in  their  corporate,  and  not  in  their  individual,  character; 
that  the  declaration  was  double,  and  that  the  breaches  were  not 
assigned  as  '*  according  to  the  statute.''    Joinder. 

By  Ooubt:  The  bond  must  be  considered  as  given  by  the 
defendants  in  their  individual  capacities.  It  is  not  the  bond  of 
the  Baptist  church;  and  if  the  defendants  are  not  bound  the 
church  certainly  is  not,  for  the  church  has  not  contracted,  either 
in  its  corporate  name  or  by  its  seal.  The  addition  of  trustees 
to  the  names  of  the  defendants  is,  in  this  case,  a  mere  descriptio 
peraonarum.  But  there  is  one  special  cause  of  demurrer  well 
taken,  and  that  is,  that  the  declaration  is  double,  in  ftgMgtiing 
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two  distinot  breaches.  Several  breaobes  mavbe  aBcdgned  under 
the  stataie,  on  a  bond  for  the  performance  of  covenants,  or  other 
oollateral  matter;  but  this  is  not  a  bond  within  the  act,  for  it  is 
a  bond  for  the  payment  of  money  only.  The  case  is,  therefore^ 
to  be  governed  by  the  common  law  rules  of  pleading,  which 
would  not  permit  the  assignment  of  more  than  one  breach,  be- 
cause one  was  sufficient  to  forfeit  the  bond,  and  entitle  the 
plaintiff  to  the  penalty.  If,  therefore,  a  bond  iras  conditioned 
to  pay  several  sums  of  money  at  several  days,  a  non-payment  of 
any  sum  would  forfeit  the  bond;  and  the  plaintiff  was  permitted 
to  assign  a  breach  only  of  one  of  the  payments,  as,  otherwise,  it 
would  be  double;  and  duplicity  is  still  bad  on  special  demurrer: 
2  Yent.  198;  1  Boll.  112;  Cro.  Car.  176.  Judgment  must,  there- 
fore, be  given  for  the  defendants,  with  leave,  nevertheless,  to 
the  plaintiff  to  amend  on  the  usual  terms. 


In  the  note  to  MeDotumgh  t.  Tempieman^  2  Am.  Deo.  618,  the  dgniDg  by 
■n  agent  is  oonndeied,  and  this  caoe  noticed.  The  anthoiity  of  the  oaee  is 
nlied  on  in  Kiented  y.  A  B.  Co.,  69  K.  Y.  345. 


Sturtbvant  V.  Ballard. 

[9  JOBBBOH,  837.] 

IfMAVDUiMKT  BjBTJUiTioii  ov  PBOPXBTY  SoLD. — Property  oonaisttng  of  certain 
took  of  trade  was  sold  by  a  bill  of  sale  for  a  oonaidermtion  of  a  certain 
som  of  money,  and  on  oonaideration  also  that  the  vendor  should  retain 
its  nse  for  a  period  of  three  months.  Li  the  meantime  it  was  levied  on 
hf  an  ezeontion  against  the  vendor,  and  sold  as  his  property.  It  was 
held  that  the  sale  of  the  property  unaccompanied  with  tiie  actual  delivery 
was  frandnlentand  void,  as  against  creditors. 

AaBSEMEVT  TO  RxTAiN  POSSESSION  OF  GooDS  SoLD. — A  voluntary  sale  of 
chattels,  with  an  agreement  contained  in  the  deed,  or  out  of  it  that  the 
vendor  may  keep  possession  is,  except  in  special  cases,  and  for  special 
reasons  to  be  shown,  and  approved  by  the  court,  fraudulent  and  void  Bk 
agsinst  creditors. 

FftAOn  A  QusBTXOir  or  Law.— Fraud  is  a  question  of  law,  especially  when 
there  is  no  dispute  about  facts.  It  is  the  judgment  of  law  on  facts  and 
intents. 

Tbespass.  The  case  appears  from  the  opinion.  A  verdict  was 
taken  for  the  plaintiff  by  consent,  and  the  cause  submitted  with- 
out  argument. 

By  Court,  Ksmt,  0.  J.  This  case  is  not  of  much  moment,* in 
reapeet  to  the  amount  of  property,  but  it  is  very  important,  as 
to  the  principle  involved  in  the  decision.    The  facts  lie  in  a 
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narrow  compass.  Meeker,  on  the  second  of  August,  1810, 
obtained  judgment  against  Holt.  On  the  twentj-ninth  of 
August,  Holt  sold  his  goods  and  chattels,  being  a  quantity  of 
blacksmith's  tools,  to  the  plaintiffs,  partly  for  cash,  and  paxtlj 
to  satisfy  a  debt  due  to  them.  The  articles  were  specified  in 
the  bill  of  sale,  and  the  bill  contained  an  agreement,  that  Holt 
was  to  retain  the  use  and  occupation  of  the  goods,  for  the  term 
of  three  months.  Just  before  the  expiration  of  the  term,  and 
while  the  goods  continued  in  the  possession  of  Holt,  they  were 
seized  by  the  defendant,  as  sheriff,  by  yirtue  of  an  execution 
issued  on  the  judgment  in  favor  of  Meeker.  The  question  aris- 
ing upon  this  case  is,  whether  the  isale  to  the  plaintiffs,  under 
the  aboTC  circumstances,  was  yalid  in  law,  as  against  the  judg- 
ment-creditor. As  between  the  parties  to  it,  a  sale  of  chattels 
unaccompanied  by  possession  may  be  valid.  It  may  even  be 
valid  as  against  a  creditor,  who  was  knowing  and  assenting  to 
the  sale.  It  was  so  ruled  in  Steele  v.  Brown  and  Pary,  1  Taimt. 
881,  but  this  is  not  such  a  case.  Here  was  a  judgment-creditor 
affected  by  the  sale. 

The  statute  of  13  Eliz.  and  which  has  been  re-enaoted  with  us, 
Sess.  10,  c.  44,  8.  2,  makes  void  all  grants,  and  alienations  of 
goods  and  chattels,  made  with  intent  to  delay,  hinder  and  de- 
fraud creditors.  This  statute,  as  it  has  been  frequently  observed, 
by  the  English  judges,  was  declaratory  of  the  common  law;  and 
the  true  principles  of  law,  in  relation  to  such  sales,  are  to  be 
found  in  a  series  of  judicial  decisions,  both  before  and  since  the 
statute  of  Elizabeth. 

The  great  point  is,  whether  the  fact  of  permitting  the  vendor 
to  detain  possession  of  the  goods  did  not  render  this  sale  fraud* 
ulent  in  law,  notwithstanding  such  permission  was  inserted  in 
the  deed  as  a  condition  of  the  contract.  If  there  had  been  no 
such  insertion,  but  the  sale  had  been  absolute  on  the  face  of  it, 
and  possession  had  not  immediately  accompanied  and  followed 
the  sale,  it  would  have  been  fraudulent  as  against  creditors,  and 
the  fraud  in  such  case  would  have  been  an  inference  or  conclu- 
sion of  law,  which  the  court  would  have  been  bound  to  pro- 
nounce. This  is  a  well  settled  principle  in  the  English  courts. 
It  is  to  be  met  with  in  a  variety  of  cases,  and  especially  in  that 
of  Edwards  v.  Harhen^  2  T.  B.  587;  and  it  has  been  recognized 
and  adopted  by  some  of  the  most  respectable  tribunals  in  this 
countiy:  HamiUon  v.  BusseU,  1  Cranch,  303;  Daviea  v.  Cope,  4 
Biun.  258.  But  it  by  no  means  follows  that  such  a  sale,  with 
luch  an  agreement  attached  to  it,  and  appearing  on  the  faoe  of 
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the  deed,  is  neoessarilj  valid.  There  must  be  some  sufficient 
motiTey  and  of  which  the  court  is  to  judge,  for  the  non-deliveiy 
of  the  goods,  or  the  law  will  still  presume  the  sale  to  have  been 
made  with  a  view  to  "  delay,  hinder  or  defraud  creditors."  De- 
liyery  of  possession  is  so  much  of  the  essence  of  the  sale  of 
chattels,  that  an  agreement  to  permit  the  vendor  to  keep  pos- 
Bession,  is  an  extraordinary  exception  to  the  usual  course  of 
dealing,  and  requires  a  satisfactory  explanation.  This  was  a  vol- 
nntaiy  sale,  made  by  the  debtor,  soon  after  the  judgment  against 
him,  and  made  to  a  creditor,  partly  for  cash  and  partly  to  sat- 
isfy an  old  debt;  and  why  was  the  sale  made  three  months 
before  possession  was  to  be  delivered,  if  it  was  not  to  defeat 
the  intermediate  execution  of  the  judgment-creditor?  There  is 
no  assignable  reason  appearing  for  the  arrangement,  and  the 
time  of  delivery  might  have  been  postponed  for  three  years  as 
well  as  for  three  months.  The  instances  in  which  a  sale  of 
chattels,  unaccompanied  with  delivery,  has  been  held  valid,  are 
all  founded  upon  special  reasons,  which  have  no  application  to 
this  case.  In  Stone  v.  Oriibbam,  2  Bulst.  225,  Lord  Coke  makes 
a  distinction  between  an  absolute  and  a  conditional  sale  of  chat- 
tels, and  he  says,  "  that  if  it  was  an  absolute  conveyance,  and 
a  continuance  in  possession  afterwards,  this  shall  be  adjudged 
in  law  to  be  fraudulent."  This  case  related  to  a  lease  for  years 
of  land;  and  in  Edwards y.  Harben^  Mr.  Justice  Buller  considers 
this  as  a  well  settled  distinction,  applicable  generally  to  the  sale 
of  personal  chattels.  We  are  not,  however,  to  understand  the 
meaning  of  these  cases  to  be,  that  a  conditional  sale  of  chattels, 
unaccompanied  with  possession,  is  per  se  a  good  sale.  It  is 
only  good  in  special  cases,  and  all  the  instances  referred  to  by 
Buller,  in  illustration  of  the  distinction,  are  of  that  special 
character.  A  conditional  as  well  as  an  absolute  sale,  may 
equally  be  fraudulent  in  point  of  law,  as  well  as  fraudulent  in 
fact,  unless  the  intent  of  the  parties  in  creating  the  condition 
be  sound  and  legal. 

Neither  the  statute  of  13  nor  that  of  27  Eliz.  makes  any  dis- 
tinction between  conditional  and  absolute  sales.  The  case  of 
Byan  v.  Botte,  1  Atk.  165;  1  Yes.  859,  arose  under  the  bank- 
rapt  act  of  25  Jac.  1,  which  has  a  e^ecial  provision,  rendering 
liable  to  the  commission,  goods  in  possession  of  the  bankrupt, 
by  the  consent  of  the  true  owner.  The  decisions  under  that 
act  are  therefore  not  strictly  applicable  to  cases  arising  under 
the  statute  of  Elizabeth;  but  the  opinions  given  in  that  case 
were  extremdy  elaborate,  and  led  the  judges  to  an  examination 
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of  the  whole  law  respeotiiig  fraudulent  sales.  Mr.  Jostioe 
Burnett  observed  that  there  was  no  reason  for  a  distmotion, 
either  at  common  law  or  under  the  statute  of  SUzabeth,  be- 
tween conditional  and  absolute  sales  of  goods,  if  made  to 
defraud  creditors,  and  that  it  was  difficult,  unless  in  verj  special 
cases,  to  assign  a  reason  why  an  absolute  or  conditional  vendee 
of  goods  should  leave  them  with  the  vendor,  unless  to  procure 
a  collusive  credit. 

The  oases  in  which  a  postponed  delivery  has  been  allowed, 
are  all  of  them  special,  as  I  have  already  observed.  Bucknal  v. 
Boiston,  Free,  in  Oha.  285,  the  goods  were  sold  to  A.,  the  lender 
of  money  on  bottomry,  and  tiie  sale  was  in  the  nature  of  a 
mortgage  or  security  for  the  loan,  and  he  trusted  B.,  the  bor* 
rower,  to  negotiate  and  sell  the  goods  for  A.'s  advantage.  The 
lord  chancellor  held  the  sale  good,  even  against  a  judgment- 
creditor,  as  the  trust  appeared  upon  the  face  of  the  bill  of  sale» 
and  it  was  not  to  give  a  false  credit,  but  for  a  particular  pur- 
pose agreed  upon  at  the  time  of  sale.  In  Ode  v.  Daviea,  1  Ld. 
Baym.  724,  it  was  ruled  by  Holt,  0.  J.,  that  if  goods  of  A.  are 
seized  upon  fi./a.,  and  sold  to  B.  bona  fide^  and  for  a  valuable 
consideration,  though  B.  permits  A.  to  have  the  goods  in  his 
possession,  upon  condition  that  A.  shall  pay  to  B.  the  money 
as  he  shall  raise  it  by  the  sale  of  the  goods,  this  will  not  make 
the  execution  fraudulent,  and  a  subsequent  act  of  bankruptcy 
by  A.  would  not  defeat  the  sale.  This  case  carried  the  permis- 
sion of  retaining  the  possession  to  the  greatest  length  perhaps 
of  any  in  the  books.  The  last  observation  of  Lord  Holt  was 
clearly  inaccurate,  as  it  is  contrary  to  the  provision  in  the  statute 
of  James,  and  contrazy  to  what  was  said  by  the  lord  chancellor 
in  the  preceding  case;  but  the  case  itself  is  confirmed  by  a  late  de- 
cision of  the  0.  B.,  in Kidd  v.  Eawlinsan,  2  Bos.  &  P.  69.  It  was 
there  decided  that  the  purchaser  at  a  sheriff's  sale  may  leave  the 
goods  in  the  possession  of  the  defendant,  out  of  benevolence, 
and  for  a  temporary  and  honest  purpose.  But  Lord  Eldon  dis- 
tinguished that  case  from  one  of  a  creditor  buying  goods  to 
satisfy  his  own  debt,  and  he  places  reliance  on  the  circum- 
stance that  the  parties  did  not  stand  in  the  relation  of  debtor 
and  creditor.  He  said  that  the  purchaser  might  be  considered 
as  the  donee  of  the  goods,  lending  money  to  the  original  de- 
fendant to  purchase  them  through  the  medium  of  the  sheriff^ 
and  taking  a  bill  of  sale  as  a  security  for  the  money.  In  such 
oases  it  has  been  frequently  said  not  to  be  absolutely  fraudulent, 
or  not  so  in  point  of  law,  to  permit  the  donor  to  continue  in 
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pofiseesion.  The  only  inquiry  would  be  as  to  matter  of  fact, 
whether  the  txaneaction  was  really  and  intrinsically  fair  and 
honest. 

The  case  of  BucknaU  y.  Eaiston  is  analogous  in  principle, 
and  more  especially  the  case  of  MaygoU  t.  Jft2te,  1  Ld.  Baym. 
286,  where  it  was  held  by  the  E.  B.  that  if  one  man  lends 
another  money  to  buy  furniture,  and  takes  a  bill  of  sale  of  the 
furniture,  leaving  it  in  the  vendor's  possession,  and  the  contract 
be  honeet,  it  is  then  valid;  though  file  court  said  it  would  not 
be  BO  if  the  goods  had  been  assigned  to  any  other  creditor,  and 
the  possession  had  been  retained. 

The  same  doctrine,  accompanied  with  the  same  instruction, 
has  been  laid  down  in  Pennsylvania,  in  the  case  of  Waters  v.  ife- 
€7^tian,  4  Dall.  208.  Shippen,  0.  J.,  there  observed  that  "in 
the  case  of  a  voluntary  sale  of  goods,  the  law,  both  in  Pennsyl* 
vania  and  England,  regards  the  continuance  of  the  debtor's 
possession  as  a  badge  of  fraud.  In  England,  the  law  is  the 
same  where  the  sale  is  made  by  the  sheriff;  but  in  Pennsylvania, 
a  different  rule  in  that  case  has  prevailed;  and  where  a  relative, 
or  friend,  after  a  fair  purchase  at  public  sale,  leaves  the  goods 
in  the  occupation  and  use  of  the  debtor,  it  never  has  been 
deemed  a  fraud  upon  creditors."  The  learned  judge  who  pro- 
nounced that  decision  could  not  have  recollected  the  point  ruled 
by  Lord  Holt,  in  Cole  v.  Davies,  and  he  could  not  have  known 
of  the  decision  of  Lord  Eldon,  for  the  two  decisions  were  con- 
current  in  point  of  time. 

The  cases  of  marriage  settlements  form  another  exception  to 
the  general  rule.  Li  those  cases  the  goods  are  conveyed  to 
trustees  for  the  use  of  the  wife,  and  the  law  which  counte- 
nances those  settlements,  permits  the  wife,  as  cestui  que  trust,  to 
have  the  possession  as  part  of  the  trust,  as  essential  to  the  ob- 
ject of  the  settlement,  and  as  being  considered  the  same  as 
possession  by  the  trustees.  The  case  of  Haselingion  v.  OtU,  3 
T.  B.  620,  in  notis  of  Cadogan  v.  Kermet^  Cowp.  432,  and  many 
others  which  might  be  referred  to,  all  proceed  upon  this  prin- 
ciple, and  they,  of  course,  have  no  bearing  upon  the  present 
question.  Indeed,  there  is  no  case  which  sanctions  such  a  sale 
as  the  one  in  the  present  instance;  for  here  no  reason  whatever 
appears  for  withholding  delivery  of  possession,  and  the  sale 
must,  therefore,  be  considered  in  judgment  of  law  as  fraudu- 
lent and  void  against  the  creditor.  Fraud  is  a  question  of  law, 
and  especially  when  there  is  no  dispute  about  the  facts.  It  is 
the  judgment  of  law  on  facts  and   intents,  as  has  been  fre< 
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quentlj  observed  by  judges  of  the  greatest  eminence.  The 
length  of  time  for  which  the  possession  is  to  be  withheld  is  not 
material  and  does  not  affect  the  principle.  Thus,  in  the  late 
case  of  Paget  t.  Perchard,  1  Esp.  N*  P.  206,  the  sheriff  was  sued 
for  seizing  goods  in  execution,  which  had  only  the  day  before 
been  sold  by  bill  of  sale  to  the  plaintiff,  as  assumed  creditor, 
but  who  had  suffered  the  goods  to  remain  with  the  defendant, 
and  to  be  used  as  his  own.  Lord  Kenyon  ruled  that  this  sale 
was  fraudulent  in  law,  as  against  a  6ona^e  execution,  and  non- 
suited the  plaintiff.  A  like  decision  was  made  by  Lord  Ellen- 
borough,  in  the  similar  case  of  Wardall  y.  Smiih^  1  Campb.  N. 
P.  332. 

The  general  principle  involved  in  this  discussion  is  extremdy 
important  to  the  commercial  interests  of  the  community,  and  to 
confidence  and  integrity  in  dealing.  The  law  in  every  period 
of  its  history  has  spoken  a  uniform  language,  and  has  always 
looked  with  great  jealousy  upon  a  sale  or  appropriation  of  goods, 
without  parting  with  the  possession,  because  it  forms  so  easy 
and  so  fruitful  a  source  of  deception.  Lord  Kenyon  said  that 
he  lamented  that  it  was  ever  decided  that  the  possession  and 
apparent  ownership  of  personal  property  might  be  in  one  per- 
son, and  the  title  in  another,  and  he  thought  it  would  have  been 
better  for  the  public,  if  the  possession  of  such  property  (except  • 
in  the  case  of  factors),  were  to  carry  the  title:  7  T.  B.  234.  The 
value  of  the  principle  and  its  necessity  were  perceived  and  felt 
as  early  as  the  age  of  Glanville,  for  he  observed,  when  speaking 
of  pledges.  Lib.  10,  c.  8,  that  "when  a  thing  is  agreed  to  be 
placed  in  pledge,  by  a  debtor  to  a  creditor,  and  delivery  does 
not  follow,  it  becomes  a  question  what  shall  be  done  for  the 
creditor  in  that  case,  since  the  same  thing  may  be  pledged  to 
other  creditors,  both  before  and  after.  And  it  is  to  be  observed 
that  the  court  will  not  regard  such  private  arrangements,  nor 
intermeddle  with  it,  or  sustain  a  suit  thereon."  This  was  ac- 
knowledging the  mischief  and  admitting  the  remedy  under  the 
same  enlightened  view  of  public  policy  and  private  interest, 
which  some  of  the  decisions  of  Lord  Mansfield  announce,  at  the 
period  of  the  full  growth  and  maturity  of  the  commercial  system. 
There  is  also  a  case  in  the  book  of  assizes,  f.  101,  pi.  72;  22 
Edw.  ITT.,  which  is  much  to  the  present  purpose.  An  action 
of  trespass  was  brought  for  wrongfully  taking  some  cattle,  and 
the  jury  found  the  defendant  had  received  from  the  bailiff  the 
beasts,  on  an  execution  which  had  issued  for  him  against  one  B., 
and  that  the  blasts  Monged  to  B.  at  the  time  of  the  judgment. 
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and  that  he  afterwards,  by  deed,  gare  them  to  the  plaintiff  to 
delay  the  execution;  and  tiie  jary  being  required  by  the  court  to 
say  who  took  the  profits  of  the  same  beasts  in  the  meantime,  they 
answered  that  the  donor  did.  Then  Thorpe,  J.,  declared:  "I 
conceive  the  gift  to  be  of  no  value,  and  I  hold  that  he  to  whom 
such  gift  was  made  was  only  keeper  of  the  beasts,  to  the  use  of 
the  other,  because  there  was  fraud,  etc.,  for  otherwise  a  man 
could  never  have  execution  of  chattels;  wherefore,  take  nothing 
by  your  bill." 

We  may,  therefore,  safely  conclude  that  a  voluntary  sale  of 
chattels,  with  an  agreement,  either  in  or  out  of  the  deed,  thai 
the  vendor  may  keep  possession  is,  except  in  special  cases,  and 
for  special  reasons,  to  be  shown  to  and  approved  of  by  the  court, 
fraudulent  and  Toid  as  against  creditors.  This  is  clearly  not 
one  of  those  cases,  and  the  defendant  is,  therefore,  entitled  to 
judgment. 

Judgment  for  the  defendant. 


The  doctrine  laid  down  in  this  case,  that  a  Yolnntary  aale  of  ohattela,  with 
an  agreement,  in  or  out  of  the  deed,  that  the  vendor  may  keep  poesession,  ia, 
except  in  special  cases  and  for  special  reasons  tobeshownto  andapproved  of  by 
the  court,  fraudulent  and  void  as  against  creditors,  is  an  interpretation  of  the 
case  of  Edwards  w,  Harben,  2  T.  K.  587,  and  has  been  a  subject  of  great  diver- 
sity of  opinion  in  subsequent  decisions  in  the  state  of  New  York.  In  BiMell  v , 
Hopkins,  3  Cow.  166,  the  court,  commenting  upon  the  language  of  Chief  Jus- 
tice Kent  in  the  principal  case,  say:  "The  learned  judge  no  doubt  intended 
to  say  that  possession  continuing  in  the  vendor  is  only  prima  facie  evidence 
of  fraud  and  may  be  explained."  But  in  Jennings  v.  Carter,  2  Wend.  446, 
Siurtevani  v.  Ballard  was  approved;  and  in  DiwerY,  McLaughlin,  Id.  596,  the 
case  of  Bissell  v.  ^ojMb'fM  regarded  as  going  entirely  upon  its  own  peculiar  cir- 
comstances.  It  is  of  little  or  no  practical  value  to  trace  the  subsequent  ad  judi- 
cations  prior  to  the  adoption  of  the  revised  statute&  In  2  R.  S.  136,  section  5, 
it  is  enacted  that  "every  sale  mado  by  a  vendor,  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods  and  chattels  by 
way  of  mortgage  or  security,  or  upon  any  condition  whatever,  unless  the  same 
be  accompaaied  by  an  immediate  deliveiy,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  thing  sold,  mortgaged  or  assigned,  shall 
be  presomed  to  be  fraudulent  and  void  as  against  the  creditors  of  the  vendor, 
or  the  creditors  of  the  person  making  such  assignment,  or  subsequent  pur- 
chasers in  good  faith;  and  shall  be  conclusive  evidence  of  fraud,  unless  it  shall 
be  made  to  appear  on  the  part  of  the  persons  claiming  under  such  sale  or 
assignment;  that  the  same  was  made  in  good  faith  and  without  any  intent  to 
defraud  such  creditors  or  purchasers."  Numerous  cases  arose  under  this  act 
as  to  whether  the  presumption  of  fraud  was  one  for  the  decLBion  of  the  cour^ 
or  ought  to  be  submitted  to  the  jury  upon  the  facts.  In  the  court  of  errors. 
In  Smith  v.  Acker,  23  Wend.  653,  it  was  held  that  the  burden  of  proof  was 
thrown  upon  the  vendee  or  mortgagee  to  show  the  bona  fides  in  the  case  of 
continued  possession  by  the  vendor  or  mortgagor  of  chattels,  and  that  the 
fraadulent  intent  was  a  question  of  fact  and  should  be  submitted  to  the  jury 
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In  Cole  y.  fFMe,  26  Wend.  611,  the  snbject  underwent  a  fhatoafjtt 
tion,  and  the  doctxine  of  Smith  v.  Acker  was  approved.  It  was  there  held 
that  the  want  of  change  of  poflaeseion  subjected  the  transactianprinia/aeie 
to  the  imputation  of  fraud,  and  that  all  the  facts  tending  to  show  the  afaeence 
of  an  intent  to  defraud  creditors  should  be  submitted  to  the  jury.  FoUewing 
this  dedsion,  Han/ord  r.  Artcher,  4  Hill,  271,  contained  an  elabocsto  reviev 
of  the  reasons  set  forth  in  prior  cases,  and  as  an  interpretation  of  the  revised 
statutes  held  that  the  jury  were  to  judge  of  the  fair  or  fraudulent  intentioQ. 
In  Vance  v,  PhiUipa,  6  Hill,  433,  Bronson,  J.,  delivering  the  opinion  of  the 
court,  acknowledges  that,  by  force  of  authority,  "however  clear  and  ooncla* 
sive  the  evidence  of  fraud  may  be,  it  must  be  left  as  a  question  of  fact  to  the 
jury,"  but  adds:  "If  the  jury  come  to  a  wrong  conclusion  we  must,  as  we  do 
in  other  cases,  grant  a  new  trial"  The  case  of  MUchell  v.  Wesi,  55  K.  Y. 
107,  considers  the  case  of  Han/ord  v.  Artcher  as  conclusive  upon  the  point 
that,  having  shown  that  the  sale  of  the  chattels  was  bonajidet  and  tiiat  there 
was  no  intent  to  defraud  creditors,  it  was  unnecessary  to  diow  soqm  valid 
excuse  for  leaving  the  goods  in  the  vendor's  possession. 

An  interesting  case,  TUaon  v.  TertoUliger,  56  N.  Y.  273,  besides  affirm- 
ing the  right  of  the  jury  to  pass  upon  thefiiea  in  a  sale  of  chattele,  also  holds 
that  the  sale  must  be  accompanied  by  a  continued  change  of  possession  to 
avoid  the  presumption  of  fraud;  and  when  it  appears  that  the  chattele 
came  again  into  the  possession  of  the  vendor  with  the  knowledge  and  asBent 
of  the  vendee,  no  matter  how  long  the  interval  between  the  original  sale  and 
transfer  of  possession,  and  the  subsequent  regaining  of  possession  by  the 
vendor,  it  devolves  upon  the  vendee  to  show  that  the  transaction  was  in  good 
faith,  and  with  no  intent  to  defraud.  Becent  decisions  in  the  supreme  cooit 
of  New  York  follow  Harford  v.  ArtdieTy  and  make  it  manifest  that  it  is  noir 
the  accepted  law  in  that  state,  that  where  possession  is  retained  by  the  van- 
dor  or  mortgagor  of  chattels,  the  presumption  of  fraudulent  intent  may  be 
rebutted  by  evidence,  and  is  a  question  to  be  submitted  to  the  jury:  HoUadur 
V.  0*Brien,  6  Hun,  277;  Sehoonmaker  v.  Vervalen,  9  Id.  138. 

Upon  this  question  of  the  retention  of  possession  by  the  vendor  of  chatty 
there  has  been  much  diversity  of  op  nion  in  the  various  states,  whether  or 
not  such  retention  was  of  itself  fraud  per  ee,  or  merely  prima  /aeie  evidence 
of  fraud.  In  the  note  to  Tvsyne'a  eaee,  1  Smith's  Leading  Cases,  47,  the  de- 
cisions in  the  different  courts  of  the  Union,  and  the  doctrines  prevuliog  in 
many  of  the  states,  have  been  collated  and  ably  reviewed.  For  later  adjudi- 
cations, see  the  2d  Am.  Edn.  of  Benjamin  on  Sales,  sea  487»  n.  (h.),  and  602; 
n.  (k.),  et  eeg. 


Martin  v.  Payne, 

[9Jonmov,887J 

Coir8TEUGTrvB  SsBTiOB  xs  AonoiT  FOB  SEDVcnoir. — A  dan^tsr  ot  the  age 
of  nineteen  years,  with  the  consent  of  her  father,  went  to  live  with  her 
uncle,  for  whom  she  worked  when  she  pleased,  and  he  agreed  to  pay  her 
for  her  work,  but  there  was  no  agreement  for  her  continusnoe  in  hii 
house  for  any  time.  While  at  her  uncle's  house  she  was  seduced  and  got 
with  child,  and  immediately  afterwards  returned  to  her  father's  house, 
where  she  was  maintained,  and  the  expense  of  her  lying-in  paid  by  him, 
though  if  the  misfortune  had  not  have  happened,  she  had  no  intention  of 
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letnnung  to  her  father.  It  was  held  that  there  was  mch  a  oonatnictive 
iOTioe  on  hehalf  of  the  father  as  entitled  him  to  maiTitain  the  aotion  for 
•edi&otioii. 

TasaPAfls  for  debauching  plunUfTB  daughter,  and  getting  her 
nith  child*  It  appeared  that,  at  the  time  of  her  seduction,  the 
daughter  waa  nineteen  years  of  age,  and  that  she  was  li^nng 
with  her  uncle,  for  whom  she  worked  when  she  pleased,  receiy- 
ing  therefor  one  shilling  per  day,  although  she  was  under  no 
angagement  to  work  for  her  uncle  for  any  specified  time;  that 
ehe  went  to  her  uncle's  with  her  father's  consent,  who,  how- 
ever, nerer  releaaed  his  right  to  her  services;  and  that  had  it 
not  been  for  her  misfortune,  she  did  not  intend  to  return  to  her 
father's  house.  Immediately  after  she  was  debauched,  she  re- 
tumed  to  her  father,  who  maintained  her,  and  was  at  the  expense 
of  her  lying^n.  Verdict  for  the  plaintiff,  subject  to  the  opinion 
of  this  court. 

Skinner  and  J.  SitsseU,  for  the  plaintiff. 

Benry,  contra,  relied  upon  Dean  ▼.  Peel,  5  East,  46. 

By  Ck>urt,  Spxitgeb,  J.  The  case  of  Dean  y.  Ped,  5  East,  45, 
is  against  the  action.  It  was  there  held  that  the  daughter  being 
in  the  seryice  of  another,  and  having  no  animus  reveriendi,  the 
lelationahip  of  master  and  servant  did  not  exist.  In  the  pres- 
ent case,  the  father  had  made  no  contract  hiring  out  his  daugh- 
ter, and  the  relation  of  master  and  servant  did  exist,  from  the 
legal  control  he  had  over  her  services;  and  although  she  had  no 
intention  of  returning,  that  did  not  terminate  the  relation,  be- 
cause her  volition  could  not  affect  his  rights.  That  is  the  only 
case  which  has  ever  denied  the  right  of  the  father  to  maintain  an 
action  for  debauching  his  daughter  whilst  under  age;  and  I  con- 
sider it  as  a  departure  from  all  former  decisions  on  this  subject 
It  has  frequently  been  decided,  that  where  the  daughter  was 
more  than  twenty-one  years  of  age,  there  must  tdxist  some  kind 
of  service;  but  the  slightest  acts  have  been  held  to  constitute 
the  relation  of  master  and  servant  in  such  a  case.  In  Bennet  v. 
AloaU,  2  T.  B.  166,  the  daughter  was  thirty  years  of  age,  and 
Boiler,  justice,  held  that  even  milking  cows  was  sufficient. 

But  where  the  daughter  was  over  twenty-one,  and  in  the  serv- 
ice of  another,  as  in  Posilevoaiie  v.  Parka,  2  Burr.  1878,  the  ac- 
tion is  not  maintainable.  In  Johnson  v.  McAdam,  cited  by  Top- 
ing in  Dean  v.  Ped,  Wilson,  J.,  said  that  where  the  daughter 
was  under  age  he  believed  the  action  was  maintainable,  though 
she  was  not  part  of  her  father's  family  when  she  was  seduced. 
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bat  when  she  was  of  age,  and  no  part  of  her  father's  family,  he 
thought  the  action  not  maintainable.  In  Fores  t.  WUaon, 
Peake's  N.  P.  Gas.  56,  which  was  an  action  for  assaulting  the 
maid  of  the  plaintiff,  and  debauching  her,  per  quod,  etc..  Lord 
Eenyon  held  that  there  must  subsist  some  relation  of  master 
and  senrant,  yet  a  yeiy  slight  relation  was  sufficient,  as  it  had 
been  determined  that  when  daughters  of  the  highest  and  most 
opulent  families  haye  been  seduced,  the  parent  may  maintain  an 
action  on  the  supposed  relation  of  master  and  servant,  though 
every  one  must  know  that  such  a  child  cannot  be  treated  as  a 
menial  servant.  But  the  case  of  a  gentleman's  daughter  at  a 
boarding-school,  debauched  and  gotten  with  child,  on  what 
principle  can  the  father  maintain  the  action,  but  on  the  sup- 
posed relation  of  master  and  servant,  arising  from  the  power 
possessed  by  the  father  to  require  menial  services;  for  in  such  a 
case,  there  is  no  actual  existing  service  constituting  the  relation 
of  master  and  servant  Would  it  not  be  monstrous  to  contend 
that  for  such  an  injury  the  law  offered  no  redress?  The  case 
supposed  is  perfectly  analogous  to  the  one  before  us;  here  the 
father  merely  permitted  his  daughter  to  remain  with  her  aimt; 
he  had  not  divested  himself  of  his  power  to  reclaim  her  services, 
nor  of  his  liability  to  maintain  and  provide  for  her.  She  was 
his  servant  dejure  though  not  de/acto,  at  the  time  of  the  injury, 
and  being  his  servant  dejure  the  defendant  has  done  an  act  which 
has  deprived  the  father  of  his  daughter's  services,  and  which  he 
might  have  exacted  but  for  that  injury.  We  are  of  opinion 
that  the  action  is  maintainable  under  the  circumstances  of  this 
case,  and  therefore  deny  the  motion  for  a  new  trial. 
Motion  denied. 


See  Coonr,  MqfiUf^Am.  Deo.  892,  ttodncyte,  where  ihienbjeoi is 
ined  at  length. 


Yates  v.  Lansinq. 

[9JoBinov,805.] 

LuBOjrr  vob  Jxnnmja*  Axjbl — ^Where  the  chanoeUor  oommitted  one  of  the 
offioers  of  the  court  of  chancery  for  inalpractice  and  contempt,  and  a 
judge  of  the  supreme  court  in  vacation  on  habeas  corpus  diacharged  the 
priaoner,  and  tiie  chancellor  afterwards  recommitted  him  for  the  same 
canse,  it  was  held  that  the  chancellor  was  not  liable  to  an  action  at  the 
rait  of  the  officer  for  the  penalty  given  by  the  habeas  carpus  act;  tor  a 
jndge  of  a  court  of  record  is  not  liable  to  answer  personally,  in  a  civil 
soi^  for  any  act  done  by  him  in  his  judicial  capacity,  nor  for  enon  ol 
judgment. 
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Wbit  of  error  from  the  supreme  court  to  the  court  of  errors. 
The  action  was  debt  brought  by  Yates  against  Lansing,  the 
chanceUor  of  the  state,  to  recover  the  penalty  of  twelve  hun- 
dred and  fifty  dollars  under  the  fifth  section  of  the  habeas  corpus 
act  which  declares:  "  that  no  person  who  shall  be  set  at  large 
upon  any  habeas  corpus  shall  be  again  imprisoned  for  the  same 
offense,  unless  by  the  legal  order  or  process  of  the  court  where- 
in he  is  bound  by  recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause;  and  that  if  any  person  shall  know- 
ingly, contrary  to  this  act,  recommit  or  imprison,  or  cause  to 
be  recommitted  or  imprisoned,  for  the  same  offense,  or  pre- 
tended offense,  any  person  so  set  at  large,  or  shall  knowingly 
aid  or  assist  therein,  he  shall  forfeit  to  the  party  aggrieved 
twelve  hundred  and  fifty  dollars,  any  colorable  pretense  or  vari- 
ation in  the  warrant  of  commitment  notwithstanding.'^ 

The  declaration  alleged  the  arrest  of  plaintiff,  a  master  in 
chancery,  by  a  writ  of  attachment  issuing  out  of  the  court  of 
cbanceiy,  the  suing  out  of  a  writ  of  habeas  corpus  under  the 
seal  of  the  supreme  court,  and  a  discharge  upon  the  return 
thereof,  and  a  subsequent  second  recommitment  and  imprison- 
ment of  plaintiff  under  a  writ  of  attachment  issued,  for  the 
same  cause  as  set  forth  in  the  prior  attachment,  by  the  defend- 
ant, who  well  knew  of  the  discharge  under  the  writ  of  habeas 
corpus.  The  plea  admitted  the  facts  as  alleged  in  the  declara- 
tion, but  averred  that  the  recommitment  was  done  by  defendant 
while  acting  judicially,  and  in  no  other  capacity.  To  this  plea 
there  was  a  demurrer,  which  was  decided  in  favor  of  the  de- 
fendant in  the  court  below.  The  offense  for  which  the  attach- 
ment originally  issued  against  plaintiff,  was  malpractice  and 
contempt  of  court. 

BodTnan,  Van  Buren  and  T.  A.  Mnmei,  for  the  plaintiff  in  error. 

Bmry  and  Van  Vechien,  contra. 

PLA.TT,  Senator.  In  examining  this  interesting  case,  two  car- 
dinal points  are  presented:  1.  Had  the  chancellor  a  right  to 
recommit  the  plaintiff  after  the  discharge  by  Mr.  Justice  Spen- 
cer? 2.  If  he  had  no  right,  is  he  liable  for  the  penally  now 
claimed? 

The  consideration  of  the  first  question  involves  an  inquiry: 

1.  Whether  the  original  commitment  by  the  chancellor  was 
legal? 

2.  Whether  Mr.  Justice  Spencer  had  a  right  to  revise  the 
adjudication  of  the  chancellor  in  the  matter  of  complaint  against 
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John  y.  N.  Yates,  and  discharge  the  prisoner  on  habeas  corpus  f 

3.  Whether  the  reconunitment  of  Mr.  Yatea  h^  the  chancellor, 
after  the  admal  discharge  by  Mr.  Justice  Spencer,  was  lawful  f 

Before  I  proceed  to  exmnine  these  qnestioDs  it  is  proper  to 
notice  a  preliminary  objection  insisted  on  by  the  counsel  for 
Mr.  Yates.  They  contend  that  the  door  to  these  inquiries  is 
now  shut,  by  the  decision  of  this  court,  at  its  last  session,  in 
the  case  of  John  F.  N.  Taies  v.  The  People.  I  cannot  admit  the 
^doctrine  of  immutability  in  the  decisions  of  this  court  to  the 
imquaMed  extent  claimed  by  the  plaintiff's  counsel.  The  de- 
cisions of  courts  are  not  law;  they  are  only  evidence  of  the  law. 
And  this  evidence  is  stronger  or  weaker,  according  to  the  num- 
ber and  uniformity  of  adjudications,  the  unanimity  or  dissen- 
sion of  the  judges,  the  solidity  of  the  reasons  on  which  the 
decisions  are  founded,  and  the  perspicuity  and  precision  with 
which  those  reasons  are  expressed.  The  weight  and  authority 
of  judicial  decisions  depend  also  on  the  character  and  temper 
of  the  times  in  which  they  are  pronoimced.  An  adjudication 
at  a  moment  when  the  turbulent  passions  or  revolutionaiy 
frenzies  prevail,  deserves  much  less  respect  than  if  it  were  made 
at  a  season  propitious  to  impartial  inquizy  and  calm  delibera- 
^tion. 

The  peculiar  organization  and  practice  of  this  court  renders 
:  it  difficult  to  establish  a  system  of  precedents.  In  the  supreme 
r  court  the  judges  confer  together,  compare  opinions,  weigh  each 
'  other's  reasons,  and  elicit  light  from  each  other.  If  they  agree, 
.  one  is  usually  delegated  by  the  other,  not  only  to  pronounce 
;  judgment,  but  to  assign  reason  for  the  whole  bench.  But  even 
in  that  court,  and  in  tiie  courts  of  Westminster  Hall,  the  judges 
who  silently  acquiesce  in  the  result,  do  not  consider  themselves 
bound  to  recognize  as  law  all  the  dicta  of  the  judge  who  deliv- 
ers the  opinion  of  the  court. 

In  this  court,  the  members  never  hold  any  previous  consulta- 
ttion  together;  we  vote  for  the  most  part,  as  in  our  legislative 
capacity.  Few  assign  any  reasons,  and  fewer  stUl  give  written 
opinions  which  may  be  reported.  For  these  reasons,  I  think  it 
would  be  extravagant  and  dangerous  to  consider  the  dicta  and 
opinions  of  a  single  Qiemberas  settling  definitely  the  law  of  the 
land,  on  all  the  points  on  which  he  chooses  to  give  opinions  or 
to  assign  reasons.  In  the  case  of  J.  F.  N,  Tates^  at  the  last 
session,  only  one  member,  Mr.  Clinton,  gave  a  written  opinion 
or  assigned  reasons  for  reversing  the  judgment  of  the  supreme 
.  court:  6  Johns.  496.     A  majority  of  the  membeis  "united  for 


April,  1811.]  Yatbs  v.  LAirsiNa.  298; 

xerersing  that  judgment;  but  whether  upon  the  gxDundu  taken 
and  the  reaaone  assigiied  by  Mr.  Cliiitoci,  it  is  impossible  to* 
know.  It  is  certain  that  a  majority  agreed  in  the  result;  but 
there  is  no  certainly  that  any  two  of  that  majodty  grounded, 
their  opinions  on  any  one  of  the  yaiious  points  thai  were  dis- 
cussed and  relied  on  by  Mr.  Clinton.  One  point  insisted  on 
in  the  eloquent  opinion  of  that  senator,  was  that  the  recommit* 
ment  by  the  chancellor  was  by  order,  and  that  it  ought  to  have 
been  by  attachment:  6  Johns.  512.  This  was  as  material  a  ques- 
tion in  the  former  record.  It  may  be  that  the  other  maoabeia 
of  the  coart  who  voted  for  the  reversal  of  that  judgment,  rested 
their  opinions  on  that  point  alone;  and  if  so,  that  decision  has- 
no  bearing  on  the  present  question. 

This  suit  is  for  the  penalty  for  recommitting  after  a  dis- 
diaxge  on  habeas  corpus y  and  the  question  is  not  as  to  the  mode, 
but  as  to  the  right  of  recommitting.    If  the  recommitment  was- 
«« knowingly  contrary  to  the  statute,''  it  is  immaierial  whether- 
it  was  by  order  or  by  attachment;  for  the  defendant  is  equally 
liable  in  both  cases.      If  that  question  were  material  in  this* 
case,  it  might  be  shown  that  courts  of  record  mi^  commit  by 
order  or  by  writ,  but  a  magistrate,  not  sitting  as  a  court  of  reo- 
ord,  can  commit  only  by  warrant  under  his  hand  and  seal:  2: 
Hale's  P.  C.  122;  Taylor  v.  Beal,  2  Boll.  AJbr,  559. 

Considering  the  questions  which  now  arise,  as  notnecessuily 
prejudiced  by  the  former  decisions  of  this  court,  I  shall  now 
proceed  to  examine  them,  on  the  general  groundsol  reason  and 
authoriiy.  The  right  of  punishing  for  contempts  by  summary 
convictions,  is  inherent  in  all  courts  of  justice  and  legislative 
assemblies;  and  is  essential  for  their  protection  and  existence* 
It  is  a  branch  of  the  common  law,  adopted  and  sanctioned  by 
our  state  constitc^on.  The  discretion  involved  in  this  power 
is  in  a  great  measure  arbitraiy  and  undefinable;  and  yet  the  ex* 
perience  of  ages  has  demonstrated  that  it  is  perfectly  compatible 
with  civil  liberty,  and  auxiliary  to  the  purest  ends  of  justice. 
The  known  existence  of  such  a  power  prevents,  in  a  thousand 
instances,  the  necessity  of  exerting  it;  and  its  obvious  liability 
to  abuse,  is,  perhaps^  a  strong  reason  why  it  is  so  seldom  abused*^ 
This  power  extends  not  only  to  acts  which  directly  and  openly^ 
insult,  or  resist  the  powers  of  the  court,  or  the  persons  of  the 
judges,  but  to  consequential,  indirect  and  constructive  con* 
tempts,  which  obstruct  the  process,  degrade  the  authority,  or. 
contaminate  the  purity  of  the  court:  4  Bl.  Com.  260;  2  Hawk., 
b.  2,  c.  22;  1  Com.  Dig.  Attachm^it,  A. 
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The  officers  of  the  court  are  peculiarly  subject  to  its  discre^ 
tionarj  powers,  and  may  be  punished  in  this  summary  manner, 
for  oppression,  extortion,  negligence  or  abuse  in  their  official 
capacity:  1  Bac.  Abr.  lit.  Attachment;  2 Hawk.  tit.  Attachment; 
3  Atk.  568.  A  contempt  is  an  offense  against  the  court,  as  an 
organ  of  public  justice;  and  the  court  can  rightfully  punish  it  on 
summaiy  conviction,  whether  the  same  act  be  punishable  as  a 
crime  or  misdemeanor  on  indictment,  or  not.  To  challenge  a 
senator  or  a  judge,  may,  under  circumstances,  be  a  contempt; 
but  is  certainly  indictable.  A  conviction  on  indictment  will  not 
purge  the  contempt,  nor  will  a  conviction  for  contempt  be  a  bar 
to  an  indictment.  The  offense  may  be  double,  and  so  are  the 
remedy  and  the  punishment.  For  instance,  assaults  in  the 
presence  of  the  courts,  rescous,  extortion,  libels  upon  the  court 
or  its  suitors  relating  to  suits  pending,  forging  a  writ,  etc.,  are 
indictable  offenses,  and  certainly  they  are  also  contempts^  Ck>n* 
tempts  are  never  merged  in  statute  offenses,  without  express 
words  for  that  purpose.  In  this  case  it  appears  that  a  complaint 
was  made  to  the  chancellor  against  the  plaintiff,  by  Samuel 
Bacon,  a  suitor  founded  on  his  own  affidavit,  and  the  affidavit 
of  Peter  W.  Yates  and  Bichard  S.  Treat,  charging  that  the 
plaintiff,  being  a  master  in  chancery,  filed  a  bill  on  behalf  of 
Samuel  Bacon,  and  subscribed  to  it  the  name  of  Peter  W.  Yates, 
one  of  the  solicitors  of  that  court,  without  the  knowledge  or 
consent  of  P.  W.  Yates;  and  had  acted  as  solicitor  in  the  prose- 
cution of  the  cause,  under  the  assumed  name  of  P.  W.  Yates. 
It,  also,  appears  by  the  order  of  conviction,  that  the  plaintiff 
**  was  regularly  required  "  to  answer  this  complaint  before  the 
chancellor;  and  that  he  did  not  appear  to  answer  it.  Where- 
upon the  chancellor  made  an  order  in  the  minutes  of  the  court, 
**  that  the  bill  be  dismissed,  that  the  said  John  Y.  N.  Yates  pay 
all  the  costa  accrued  in  the  suit;  and  that  the  said  J.  Y.  N.  Yatea 
be  committed  for  his  said  malpractice  and  contempt"  An  at- 
tachment accordingly  issued;  and  the  plaintiff  was  arrested  and 
imprisoned  under  it. 

After  reciting  the  facts  charged  against  the  plaintiff  in  the 
order  of  conviction  and  in  the  attachment,  these  words  are 
added,  "contrary  to  the  statute  in  such  case  made  and  pro- 
vided, in  willful  violation  of  his  duty  as  master,  and  in  contempt 
of  the  authority  of  this  court." 

The  question  here  presented  is,  whether  the  chancellor  had 
a  right  to  make  this  order  and  to  issue  this  attachment?  I  am 
of  opinion  that  the  order  is  clearly  a  conviction  for  a  contempt, 
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ftnd  in  legal  oonstraction  imported  nothing  more.  The  words, 
'*  contrary  to  the  statute,  in  willful  violation  of  his  duty  as 
master,  and  in  contempt  of  the  authority  of  this  court/'  in  the 
connection  in  which  they  stand,  are  mere  expletives,  shovring 
a  strong  sense  of  the  indignity  offered  to  the  court;  but  are  not 
a  substantive  ground  of  oonriction.  If  those  words  had  been 
omitted,  the  conviction  would  have  been  complete;  and  I  think 
its  legal  import  is  the  same,  with  or  vrithout  those  words. 

Suppose  that  instead  of  those  words,  the  order  had  stated 
that  the  facts  charged  were  ''  contrary  to  the  precepts  of  our 
holy  religion,''  would  it  be  contended  that  the  order  was  void, 
and  that  the  chancellor  had  usurped  ecclesiastical  powers? 
Suppose  he  had  stated  that  the  conduct  of  Mr.  Yates  was 
"  contrary  to  the  laws  of  all  civilized  countries,"  would  it  be 
said  he  had  assumed  universal  jurisdiction  under  those  laws? 
The  attachment  recites  the  order  or  adjudication  of  conviction, 
and,  "  therefore,"  commands  the  sheriff  to  imprison  John  Y.  N. 
Yates,  "  until  the  further  order  of  our  said  court."  I  consider 
this  writ  as  an  attachment  for  a  contempt;  and  I  think  it  a  dis- 
tortion of  its  plain  import,  to  say  that  it  implies  any  assumption 
of  criminal  jurisdiction,  or  that  the  chancellor  held  cognizance 
of,  or  meant  to  punish,  the  acts  complained  of  as  a  statute 
offense. 

That  the  acts  of  fraud,  imposition  and  extortion,  of  which 
Mr.  Yates  was  so  convicted,  amounted,  in  judgment  of  law,  to 
a  high-handed  contempt,  I  have  no  doubt;  and  that  it  was  the 
right  and  duty  of  the  chancellor  to  punish  him  for  it,  and  to 
oompel  him  summarily  to  reimburse  the  money  he  had  extorted 
from  the  suitor,  is  equally  clear.  It  is  contended  that  the  at- 
tachment is  illegal,  because  it  was  founded  on  conviction,  with- 
out an  examination  on  interrogatories.  To  this  objection,  several 
answers  occur. 

1.  It  does  not  appear  fr^m  the  attachment  whether  there  was 
such  an  examination  or  not;  nor  does  the  law  or  usage  require 
that  the  whole  proceedings  which  led  to  the  conviction  should 
be  recited  in  the  attachment. 

2.  If  we  recur  to  the  conviction,  or  order  for  the  attachment, 
it  appears  that  Mr.  Yates  refused  to  answer  the  complaint, 
''although  regularly  required  so  to  do;"  and  I  think  such  re- 
fusal to  answer  is  not  only  a  waiver  of  the  right  of  being  exam« 
ined  on  interrogatories,  but  an  admission  that  the  complaint 
was  well  founded. 

3   That  the  chancellor  had  a  right  to  dispense  vnth  such  ex« 
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amination,  if  in  his  judgment  the  proof  by  affidavits  is  BtifficienI: 
in  itself y  and  of  such  credit  as  that  a  denial  by  the  party  ac- 
cused, under  oath,  ^ould  not  countenrail  the  affidavits:  Kingy, 
Vaughan,  Dong.  516;  4  Bl.  Com.  284. 

4.  We  are  not  now  deliberating  on  an  appeal  fiom  chancery. 
We  must  confine  ourselves  to  the  record  brought  here  by  the^ 
writ  of  error.  The  only  question  is,  whether  the  judgment  of 
the  supreme  court  is  right;  and,  of  course,  we  have  no  more 
power  to  examine  the  proceedings  which  led  to  the  conviction, 
or  the  grounds  of  the  adjudication  in  chan .  ery,  than  the  su- 
preme court  had.  If  there  was  no  essential  defect  on  the  face* 
of  the  attachment,  and  it  purported  to  be  an  attachment  for  a 
contempt,  we  are  bound  to  presume  that  the  conviction  on  which 
it  issued  was  regular  and  well  founded. 

The  last  objection  to  the  original  commitment  is^  that  it  was- 
"  until  the  further  order  of  the  court,"  and  therefore  it  is  not 
definite  and  terminable,  either  by  the  efflux  of  time  or  on  the- 
doing  of  some  act  by  the  prisoner. 

The  object  of  this  commitment  was  to  compel  remuneratioa 
to  the  injured  suitor,  and  also  to  punish  Mr.  Yates  for  con- 
temning the  authority  of  the  court,  and  polluting  the  streams  of 
justice.  It  was  impossible  to  foresee  when  he  would  indem- 
nify the  suitor,  and  make  satisfactory  atonement  for  his  a&oni. 
to  public  justice;  there  seems,  therefore,  an  obvious  propriety 
in  directing  the  imprisonment  ''until  the  further  order  of  the 
court."  It  is  equivalent  to  saying,  as  in  common  warrants,. 
**  until  he  be  delivered  by  due  course  of  the  law."  It  is,  in  fact, 
as  definitive  as  the  nature  of  the  case  would  admit;  for  if  it  had 
been,  "  until  he  makes  satisfaction  to  the  injured  party,  and 
acknowledges  his  contrition  for  his  offense,"  the  court  must  ai 
last  judge  of  the  compliance;  and  it  would  in  either  case  be,  in 
effect,  during  the  pleasure  of  the  court.  I  think  it,  however,  a 
sufficient  answer  to  say,  that  the  precedents  uniformly  agree 
with  the  form  of  this  attachment  in  that  respect,  and  that  th^ 
established  usage  in  all  our  courts,  and  in  the  English  courts, 
distinctly  traced  back  to  the  Year  Books,  also  corresponds  with 
it.  This  long  usage  proves  that  it  is  wise  and  safe.  But  if  it  be 
in  itself  wrong,  we  have  a  right  to  apply  the  maxim,  communu^ 
error /dcU  jus. 

The  commitment  of  George  Clarke  for  a  contempt,  at  the  last 
session,  was  ''during  the  pleasure  of  the  senate."  It  has  been 
said  that  *'  such  an  imphsonment  ceases  with  the  adjournment 
of  the  legislature,  and  is,  therefore,  terminable  on  the  happen- 
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ing  of  that  event:''  Opinion  of  ClinUmy  «t*ia/ory  6  Johns.  506, 
507.  But  to  this  it  may  be  answered,  that  the  imprisonment  doea 
not  necessarily,  or  of  course,  cease  with  the  adjournment.  The 
prisoner  can  then  be  released  only  on  habeas  corpus;  and  I  trust 
it  will  not  be  contended  that  a  commitment  is  legal,  wherever 
it  leaves  the  prisoner  liable  to  a  discharge  on  habeas  corpus. 
Besides,  ihe  adjounmient  of  the  legislature  depended  on  their 
own  volition,  subject  only  to  the  right  of  prorogation  by  the 
governor.  It  was,  therefore,  an  imprisonment  during  pleasure 
in  the  largest  sense,  and  not  terminable  by  the  efiSux  of  time. 
There  was  no  certainty  that  the  senate  would  ever  adjourn. 
The  house  of  assembly  expires  annually,  but  the  senate  exists  in 
perpetuity.  I  have  now  arrived  at  the  conclusion  that  the  im- 
prisonment of  Mr.  Yates  was  a  legal  commitment,  upon  a  con- 
viction for  a  contempt. 

The  next  question  is  whether  Mr.  Justice  Spencer  had  a  right 
to  discharge  Mr.  Yates  on  habeas  corpus  from  his  imprisonment 
under  the  attachment  of  the  court  of  chancery  ?  Sergeant  Haw- 
kins, b.  2,  c.  15,  8.  73,  76,  shows  that  the  superior  courts  pay 
the  highest  regard  to  each  other's  decisions,  and  will  presume- 
them  to  be  agreeable  to  law,  unless  the  contrary  expressly  ap- 
pears. Since  the  violent  contest  between  the  court  of  chancery 
and  the  king's  bench,  in  the  reign  of  James  I.,  the  English. 
aathoritiea  uniformly  show  a  scrupulous  forbearance  in  their 
courts  to  interfere  with  each  other's  proceedings  in  matters  of 
contempt.  The  case  of  Chambers^  Cro.  Car.  168,  exemplifies  this 
remark.  He  was  committed  for  a  contempt,  and  upon  being 
brought  into  the  king's  bench,  on  luibeas  corpus^  he  was  remanded, 
and  the  court  said,  ''It  is  not  the  usage  of  this  court  to  deliver 
one  committed  by  the  decree  of  one  of  the  courts  of  justice." 
Such  has  been  the  uniform  tenor  of  English  decisions  down  to 
the  era  of  our  independence.  This  principle  has  been  so  f ullj 
recognized  by  our  courts  that  no  question  has  arisen  upon  it 
before  the  present  case.  It  is  founded  on  this  strong  reason,, 
that  these  superior  courts  are  co-ordinate.  Equal  confidence  ia 
reposed  in  their  learning  and  integrity;  and  it  is,  therefore, 
unfit  that  one  should  assume  a  right  to  judge  of  the  other's  pro- 
ceedings, especially  as  the  constitution  has  provided  a  tribunal 
for  the  express  purpose  of  correcting  their  errors.  Such  an 
exercise  of  power  by  the  supreme  court  would  distort  the  sym- 
metry and  proportion  of  our  system  of  appellate  jurisdiction; 
imi  the  deformity  is  still  more  glaring  when  the  power  is  exer* 
daed  by  a  judge  in  vacation. 
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The  case  of  CM  y.  Boummn,  2  Bay,  182,  in  the  supreme  court 
of  South  Oarolina,  in  the  year  1798,  bears  a  strong  analogy  to 
the  present  case.  Bowman  was  committed  for  a  contempt,  by 
an  order  of  one  of  the  three  chancellors,  who  compose  the  court 
of  chancery  in  that  state;  and  being  brought  before  the  supreme 
court,  on  habeas  corpus,  a  question  was  made  whether  one  of 
the  three  chancellors  was  competent  to  make  such  an»order  of 
commitment;  and  it  was  unanimously  decided  that  the  pridoner 
was  not  entitled  to  be  discharged  by  the  common  law  judges; 
that  the  habeas  corpus  act  did  not  embrace  the  case;  that  the 
supreme  court  had  no  jurisdiction,  and  that  they  ought  to  refer 
the  question  to  the  court  of  chanceiy.  This  doctrine  is  great 
authority,  because  it  was  made  by  the  highest  tribunal  of  a 
sister  state,  whose  ciyil  institutions  are  congenial  with  our  own. 
It  seems  to  be  conceded  that  a  judge  in  yacation  had  no  power, 
at  common  law,  to  allow  a  habeas  corpus,  or  to  make  any  order 
in  relation  to  it.  His  power  in  that  respect  is  derived  solely 
from  the  statute  called  the  Iwbeas  corpus  act.  Judge  Spencer, 
in  this  instance,  marked  the  writ  '*  by  statute,"  and  thereby 
evinced  that  he  claimed  jurisdiction  under  the  statute  only.  I 
cannot  perceive  any  difference  between  our  Jhobeas  corpus  act 
and  that  of  Oreat  Britain,  in  relation  to  the  point  now  before 
us.  Whether  a  judge  in  vacation  has  any  powers  under  this 
statute,  other  than  to  bail  persons  committed  for  trial,  or  to 
keep  the  peace,  and  answer  indictments,  is  a  question  which 
perhaps  need  not  be  decided  in  this  cause.  There  seems,  how* 
ever,  strong  ground  to  conclude  that  his  power  ''  extends  only 
to  cases  of  commitment  for  such  criminal  charge  as  can  produce 
no  inconvenience  to  public  justice  by  a  temporary  enlargement 
of  the  prisoner;  all  other  cases  of  unjust  imprisonment  being 
left  to  the  habeas  corpus  at  common  law,''  which  can  only  be 
issued  in  term:  3  Bl.  Com.  137;  10  Mod.  429.  It  is,  however, 
very  clear  from  the  express  exceptions  in  the  statute  that  a 
judge,  in  vacation,  has  no  right  to  discharge  '*  persons  convict, 
or  in  execution  by  legal  process." 

In  examining  the  original  commitment  by  the  chancellor,  my 
judgment  is  satisfied  that  it  was  neither  more  nor  less  than 
a  commitment  on  a  conviction  for  a  contempt.  I  am  there- 
fore obliged  to  conclude  that  the  decision  of  his  honor,  Judge 
Spencer,  was  erroneous  on  that  point.  I  think  Mr.  Yates  was, 
in  the  true  sense  of  the  third  section  of  the  habeas  corpus  act, 
**  a  person  convict,  or  in  execution  by  legal  process,"  and,  there* 
fore,  expressly  within  the  exception  to  the  powers  given  to  the 
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judge  by  the  statute  under  which  he  discharged  the  plaintiff. 
Mr.  Yates  was,  however,  actually  discharged  by  Judge  Spencer; 
and  this  brings  me  to  the  next  inquiry,  whether  the  recom- 
mitment by  the  chancellor,  after  the  actual  discharge  by  Mr. 
Justice  Spencer,  was  lawful? 

The  fifth  section  of  the  habeau  corpus  act  declares,  '*  that  no 
person  who  shall  be  set  at  large  upon  any  habeas  corpus,  shall 
be  again  imprisoned  for  the  same  offense,  unless  by  the  legal 
order  or  process  of  the  court  wherein  he  is  bound  by  recogniz- 
ance to  appear,  or  other  court  having  jurisdiction  of  the  cause." 
I  think  Mr.  Justice  Spencer  exceeded  his  jurisdiction  in  dis- 
charging Mr.  Yates,  and,  of  course,  that  discharge  was  un- 
authorized  and  void.  It  had  no  more  legal  operation  or  effect 
than  if  the  habeas  carpus  act  had  never  existed;  and  the  right 
of  recommitment  by  the  chancellor  rests  on  the  same  footing  as 
if  Mr.  Yates  had  been  discharged  on  the  order  of  any  private 
citizen.  In  discharging  Mr.  Yates,  Judge  Spencer  acted  minis- 
terially, or  if  judicially,  he  acted  as  a  court  of  limited  and 
special  jurisdiction  under  the  statute,  and  the  proceeding  was 
coram  nonjudice.  In  my  judgment,  the  chancellor  had  origin- 
ally ''jurisdiction  of  the  cause,"  that  is,  of  the  cause  of  com- 
mitment, which  was  for  malpractice  and  contempt;  and,  of 
course,  this  presents  a  case  clearly  within  the  exception  in  the 
fifth  section  of  the  statute.  If  it  be  a  case  within  that  exception 
— ^if  Judge  Spencer  acted  extra-judicially,  in  discharging  the 
prisoner — ^it  seems.to  me  against  sound  legal  discretion  to  con- 
tend that  such  a  discharge,  by  a  person  having  no  right  to  make 
it,  can  be  effectual  and  conclusive  to  rescue  a  prisoner  in  execu- 
tion for  a  contempt,  and  to  exculpate  him  from  the  guilt  es- 
tablished by  his  conviction.  The  court  of  chancery  not  only 
had  "  jurisdiction  of  the  cause,"  but  exclusive  jurisdiction.  * 
No  coturt  can  punish  for  contempts  of  another  court.  And  if 
the  discharge  by  the  judge  is  conclusive,  whether  right  or 
wrong,  and  whether  he  had  jurisdiction  or  not,  it  must  result 
that  a  man  who  stands  convicted  of  a  gross  contempt  against 
the  court  of  chanceiy,  and  a  daring  afEront  to  pubUc  justice, 
may,  without  satisfaction  and  without  pardon,  escape  all  punish- 
ment, and  bid  defiance  to  all  the  constituted  authorities  of  the 
state.  Such  a  doctrine  would  go  to  prove  that  a  judge  in  vaca- 
tion has  not  only  a  power  to  revise  the  decisions  of  every  court 
in  the  state,  but  that,  in  effect,  he  may  exercise  the  power  of 
pardoning  convicts.  Suppose  a  person  convicted  of  murder  or 
treason,  and ,  on  writ  of  error,  the  supreme  court  pronounce 
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judgment  of  death,  and  the  exeontive  refuses  to  respite  the  sen- 
tence^ can  the  idea  be  tolerated  that  a  jndge  of  the  supreme 
court,  in  vacation,  or  a  recorder  of  New  York,  Albany  or  Hudson 
(who  haye  equal  powers),  may  condusiTely  discharge  the  cul« 
prit  on  habeas  corptis,  at  the  moment  of  execution. 

Such  a  despotic  control  over  judicial  decisions  and  executiye 
discretion,  would  indeed  secure  the  personal  liberty  of  one  man, 
but  its  inevitable  tendency  would  be  to  enslave  millions.  For 
these  reasons,  I  think  the  chancellor  had  a  perfect  right  to  re- 
commit Mr.  Yates  for  the  same  offense.  He  was  equally  liable 
to  recommitment  as  if  he  had  escaped  from  prison,  or  been  res- 
cued by  violence.  But  if  I  am  mistaken  in  every  position  which 
I  have  laid  down,  there  still  remains  this  solemn  and  important 
question:  Is  the  defendant  responsible,  in  this  action,  for  acts 
done  by  him  officially  and  judicially  as  ohanoellor  of  this  state  ? 
In  order  to  give  a  just  construction  of  the  fifth  section  of  the 
habeas  corpus  act,  which  gives  the  penalty  claimed  l^  the  suit, 
it  is  necessary  to  examine  the  law  generally  in  regard  to  the 
responsibility  of  judicial  officers.  Sergeant  Hawkins,  b.  1,  c. 
7,  s.  6,  lays  down  this  general  rule,  **  that  the  law  has  freed  the 
judges  of  all  the  courts  of  record  from  all  prosecutions  whatso- 
ever, except  in  the  parliament,  for  anything  done  by  theai 
openly  in  such  courts  as  judges."  The  Bnglish  authorities^ 
from  the  year-books  down  to  the  present  day,  uniformly  estab- 
lish and  fortify  this  doctrine,  that  where  courts  of  special  and 
limited  jurisdiction  exceed  their  rightful  powers,  the  whole  pro- 
ceeding is  coram  nonjudice,  and  all  concerned  in  such  void  pro- 
ceedings are  liable  to  an  action  by  the  party  injured:  Case  of 
MarshaJsea,  10  Go.  68;  Ikrry  v.  EurUingdon,  Hard.  480.  But 
in  the  case  of  MUler  v.  Seare,  2  Bl.  1141,  Lord  Chief  Justice 
De  Gray  said,  ''  that  the  judges  of  the  courts  of  general  juris- 
diction were  not  liable  to  answer  personally  for  their  errors  in 
judgment.  The  protection  as  to  them  is  absolute  and  universal; 
with  respect  to  the  inferior  courts,  it  is  only  while  they  act 
within  their  jurisdiction."  In  support  of  this  doctrine,  I  refer 
generally  to  Book  of  Assise,  27  Edw.  HE.,  pi.  15;  9  Hen.  YI. 
60,  pi.  9;  9  Edw.  IV.,  3  pL  10;  FloydY.  Barker^  12  Co.  23;  Hire 
V.  Sedgwick,  2  Boll.  109;  Hammond  v.  HoweU,  1  Mod.  184; 
Groenwdt  v.  BurweUy  12  Id.  286;  1  Salk.  396;  1  Ld.  Baym. 
454;  MiUer  v.  Scare,  2  Bl.  1145;  Mosiyn  v.  Fabrigas,  Cowp.  172. 

This  rule  has  been  invariably  acknowledged  as  law  in  this 
state;  2  Caines',  312;  and  has  been  recognized  and  supported 
by  our  sister  states.    In  the  Case  of  Phelpa  v.  Sill,  in  the'su- 
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preme  court  of  Connecticut,  1  Day's  Oases  in  Error,  815,  a  suit 
was  brought  against  a  judge  of  probate,  for  omitting  to  take 
security  from  a  guardian,  and  the  court  held  that  the  action 
would  not  lie.  They  said:  *'It  is  a  settled  principle  that  a 
jndge  is  not  to  be  questioned  in  a  civil  suit,  for  doing,  or  for 
neglecting,  or  refusing  to  do,  a  particular  official  act  in  the  ex* 
ercise  of  judicial  power." 

In  the  case  of  IdningY.  BerUham,  in  the  supreme  court  of 
South  Carolina,  2  Bay's,  1,  in  1796,  it  was  unanimously  decided 
that  a  justice  of  the  peace  may  commit  for  a  contempt;  that  his 
warrant  of  commitment  under  his  hand  and  seal  was  the  best 
•evidence  of  the  contempt,  and  that  he  was  not  liable  to  an  ac* 
tion  for  what  he  did  in  his  judicial  capacity,  though  he  was  sub- 
ject to  indictment  if  he  acted  oppressively.  The  same  court,  in 
1796,  in  Brodie  t.  Butiedge,  2  Bay,  69,  held  that  it  was  a  well 
settled  rule  of  law  that  no  suit  would  lie  against  a  judge  for  any 
judgment  rendered  by  him  in  his  judicial  character,  though 
liable  to  impeachment.  Our  statute  is  a  transcript  from  the 
English  habeascarpus  act,  and  Serjeant  Hawkins,  in  his  learned 
exposition  of  that  statute.  Hawk.  b.  2,  c.  15,  s.  24,  says:  "  The 
habeas  corpus  act  makes  the  judges  liable  to  an  action  at  the 
Buit  of  the  party,  in  one  case  only,  yiz.,  in  refusing  to  award  a 
habeas  corpus,  and  seems  to  leave  it  at  their  discretion,  in  all 
other  cases,  to  pursue  the  directions  of  the  act  in  the  same  man- 
ner as  they  ought  to  execute  all  other  laws,  without  making 
them  subject  to  the  action  of  the  party,  or  to  any  other  express 
penalty  or  forfeiture." 

The  fifth  section  gives  a  penalty  against  ''any  person  who 
shall  knowingly,  contrazy  to  this  act,  recommit  or  imprison  for 
the  same  offense,  or  pretended  offense,  any  person  so  set  at 
large,"  etc.  I  consider  this  section  as  having  no  application  to 
the  chancellor  or  judges,  in  their  judicial  character.  This  pen- 
alty applies  only  to  magistrates  and  others  who  act  ministerially 
as  conservators  of  the  peace,  or  who  commit  for  trial,  or  to  an- 
swer indictments.  If  the  penalty  for  recommitting  applies  to 
the  chancellor,  while  sitting  as  a  court  of  chanceiy,  it  must 
equally  apply  to  all  the  judges  of  the  supreme  court  sitting 
together  in  term;  and  if  the  penalty  be  incurred  by  the  supreme 
court,  composed  of  five  judges,  how  are  they  to  be  sued  jointly 
or  severally?  If  the  judges,  or  a  majority  of  them,  are  liable 
to  be  sued  as  a  court,  before  what  tribunal  are  they  to  be  sued  t 
If  in  the  conrt  of  common  pleas,  do  the  parties  lose  the  benefit 
rof  a  writ  of  error  to  the  supreme  court  ?    Or  are  the  judges  to 
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sit  in  judgment  on  themselves?  These  absurd  eonseqaenoes 
evince  that,  as  courts,  thej  were  never  intended  to  be  made  re- 
sponsible to  the  party  in  a  private  suit.  Consider  them  liable 
in  their  ministerial  capacity  only,  and  the  construction  of  this 
statute  accords  with  the  established  and  revered  principles  of 
the  common  law. 

The  authorities  cited  show  the  general  reason  and  policy  of 
the  law  maintaining  judicial  inviolability,  and  surely  we  ought 
not  to  adopt  a  construction  of  this  statute  abhorrent  to  eveiy 
principle  of  justice  and  sound  policy,  unless  that  interpretation 
be  imperiously  required  by  the  express  and  unequivocal  terms 
of  the  statute.  In  this  case  the  defendant  acted  in  his  judicial 
character,  ''as  chancellor,  and  not  otherwise."  There  is  no 
pretense  that  he  acted  from  corrupt  motives;  on  the  contrary,  it 
is  expressly  admitted  that  his  intentions  were  pure.  That  a 
chancellor  or  judge  of  the  supreme  court  shall  be  compelled  to 
decide  new  and  difficult  questions  of  law  or  equity,  at  the  peril 
of  incurring  a  severe  penalty,  if  they  happen  to  decide  wrong; 
that  pure  intentions  and  honest  endeavors  to  perform  their 
official  duties  shall  afford  them  no  protection,  are  propositions 
repugnant  to  reason  and  humanity,  and  cannot  be  law.  The 
habeas  corpus  act  is  justly  prized  as  one  of  the  bulwarks  of  free- 
dom, and  can  be  endangered  only  by  its  misapplication  and 
abuse.  Let  us  beware  that  in  our  zeal  for  securing  personal 
liberty  we  do  not  destroy  the  virtuous  independence  and  right- 
ful authority  of  our  courts  of  justice,  and  thereby  subvert  the 
foundations  of  social  order.  So  long  as  our  courts  are  pure, 
enlightened  and  independent,  we  shall  enjoy  that  greatest  of 
earthly  blessings,  a  government  of  laws;  but  whenever  these 
tribunals  shall  cease  to  deserve  that  character,  the  standard  of 
justice  and  civil  liberty  must  give  place  to  the  scepter  of  a 
tyrant. 

My  opinion  is  that  the  judgment  of  the  supreme  court  ought 
to  be  affirmed. 

Pasis,  senator,  concurred. 

BsETT,  Bbutn,  B[aioht,  Hall,   Hofbxns,  Humshbktb,  I^ewis, 

Mabtin,  Phelps,  Steariyes,  WmTB  and  Williams,  senators, 
were  also  of  opinion  that  the  judgment  of  .the  supreme  court 
ought  to  be  affirmed,  but  did  not  state  their  reasons. 

Clxnton,  senator,  delivered  an  opinion  in  favor  of  reversing 
the  judgment.  Bloodoood,  Oilbbbt,  Selden  and  Skailt,  senators^ 
were  of  the  same  opinion. 
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Yatzs  and  Towhsxmd,  senators^  gave  no  opinion. 
Judgment  affirmed,  with  double  costs. 


In  the  laading  case  of  Creppa  v.  Durden^  Cowp.  640,  and  reported  in  Smith*i 
Leading  Caaes,  the  doctrine  as  to  the  liability  of  jadidal  offioem  when  acting 
without  joriadiction  was  laid  down,  and  this  doctrine  has  ever  since  been  fol- 
lowed by  oar  courts.  In  Handall  v.  Brigham,  7  WalL  535,  Field,  J.,  states 
the  doctrine  clearly  when  he  says:  It  is  a  general  principle  applicable  to  all 
judicial  officers  that  they  are  not  liable  to  a  dvil  action  for  any  judicial  act 
done  within  their  jurisdiction.  In  reference  to  judges  of  limited  and  inferior 
authority,  it  has  been  held  that  they  are  protected  only  when  they  act  within 
their  jurisdiction.  If  this  be  the  case  with  respect  to  tbem,  no  such  limita- 
tion exists  with  respect  to  judges  of  superior  or  general  authority.  They  are 
not  liable  to  civil  actions  for  their  judicial  acts,  even  when  such  acts  are  in 
excess  of  their  jurisdiction,  unless  perhaps  where  the  acts  in  excess  of  their 
jurisdiction,  are  done  maliciously  or  corruptly.  This  doctrine  is  as  old  as  the 
law,  and  its  maintenance  is  essential  to  the  impartial  administration  of  jus- 
tice. Any  other  doctrine  would  necessarily  lead  to  the  degradation  of  the 
judicial  aathority,  and  the  destruction  of  its  usefulness." 

One  of  the  most  remarkable  cases  in  this  country,  where  this  question  is 
raised,  is  the  case  of  Lange  v.  Benedict^  which  has  lately  been  decided  by  the 
court  of  appeals  in  Kew  York  (March,  1878),  and  reported  in  the  Albany  Law 
Journal,  toL  18,  p.  11.  This  case  will  hereafter  be  a  leading  case  in  this  con- 
nection, because  of  the  singularity  of  the  facts,  and  the  importance  of  the 
principles  involved.  The  controversy  was  a  heated  one,  and  was  determin- 
edly carried  on  in  the  lower  courts,  until  it  finally  reached  the  highest  court. 
The  defendant  was  United  States  district  judge,  and  the  plaintiff  a  reputable 
merchant  in  New  York,  was  tried  at  a  circuit  court  held  by  him  upon  an  in- 
dictment for  having  certain  mail  bags  in  his  possession,  they  being  found  on 
his  premises.  The  jury  found  the  plaintiff  guilty,  and  found  the  value  of 
the  mail  bags  to  be  less  than  twenty-five  dollars.  The  penalty  under  the 
statnto  was  a  fine  of  two  hundred  dollars,  or  imprisonment  for  one  year.  The 
defendant  sentenced  the  plaintiff  to  pay  a  fine  of  two  hundred  dollars,  and  to 
be  imprisoned  for  one  year.  The  plaintiff  was  imprisoned  five  days,  and  he 
paid  the  sum  of  two  hundred  dollars  to  the  clerk  of  the  court  as  a  fine,  the 
same  being  paid  over  to  the  government.  He  procured  a  writ  of  habeas 
eorpinB  returnable  before  the  defendant,  who  held  the  same  term  of  the  court 
at  which  p1<^»Ti<iiff  was  sentenced.  The  defendant,  upon  the  return,  vacated 
and  set  aside  the  sentence,  and  as  a  part  of  the  same  judicial  act  and  order, 
passed  judgment  anew  on  the  plaintiff,  and  re-sentenced  him  to  be  imprisoned 
for  the  term  of  one  year,  and  the  plaintiff  was  imprisoned.  Under  proceed- 
ings taken  by  plaintiff,  to  which  the  defendant  was  not  a  party,  the  re-sen- 
tcnoe  was  set  aside  by  the  United  States  supreme  court  as  being  unwarranted 
by  law.  In  an  action  for  imprisonment  under  the  re-sentence,  brought  by  the 
plaintiff  against  the  defendant,  it  was  held  that  the  act  of  defendant  was 
done  by  him  as  a  judge,  and  that  he  was  therefore  exonerated  by  his  judicial 
character  from  any  liability. 

There  was  never  perhaps  a  case  where  the  doctrine  of  non-liability  of  judi- 
cial officers  was  carried  so  far;  and  the  opinion  of  Folger,  J.,  is  therefore 
worth  examination. 

After  noticing  the  history  of  the  case,  he  says:  "There  are  not  many 
topics  in  the  law  which  have  received  more  discussion  and  consideration  than 
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that  of  the  liabHitj  of  a  person  holding  a  judicial  or  quasi  jndicial  office,  to  an 
tion  at  law  for  an  act  done  by  him  while  at  the  same  time  exercising  his  office. 
The  prindplea  which  should  govern  snch  action  are,  therefore,  well  settled. 
The  difficulty  in  satisfactorily  disposing  of  a  particular  case  is  not  in  finding 
the  role  of  law  upon  which  it  is  to  be  decided,  but  in  determining  on  which 
side  of  that  rule  the  facta  of  the  case  do  lie.  The  general  rule  which  applies 
to  all  such  cases,  and  which  is  to  be  observed  in  this,  has  been  in  olden  times 
stated  thus:  Such  as  are  by  law  made  judges  of  another  shall  not  be  crim- 
inally accused,  or  made  liable  to  an  action  for  what  they  do  as  judges;  to 
which  the  year  books  (43  Edw.  m.  d;  9  Edw.  IV.  3)  are  cited  in  Flojfd  y. 
Baker,  12  Coke,  26.  The  converse  statement  of  it  is  also  ancient;  where 
there  is  no  jurisdiction  at  all,  there  is  no  judge,  the  proceeding  is  as  nothing: 
Perkins  v.  Proctor,  2  Wils.  382-4,  citing  the  Marskabea  case,  10  Coke, 
65-76,  which  says:  'Where  he  has  no  jurisdiction,  non  est  judex.*  It  has 
also  been  stated  thus:  No  action  will  lie  against  a  judge  acting  in  a  jndicial 
capacity  for  any  errors  which  he  may  commit  in  a  matter  within  his  junsdio- 
tion:  Owynne  v.  Poole,  Lutw,  937-1160.  It  has  been  in  modem  days  carried 
somewhat  further  in  the  terms  of  the  statement:  Judges  of  superior  or  gen- 
eral jurisdiction  are  not  liable  to  civil  actions  for  their  judicial  acts,  even  whan 
such  acts  are  in  excess  of  their  jurisdiction,  and  are  alleged  to  have  been  done 
maliciously  and  corruptly:  Bradley  v.  Fisher,  13  Wall.  351.  It  is  to  be  seen 
that  in  these  different  modes  of  stating  the  principle,  there  abides  a  qualifica- 
tion. To  be  free  from  liability  for  the  act^  it  must  have  been  done  as  judge, 
in  his  judicial  capacity,  it  must  have  been  a  judicial  act.  So  it  always 
remains  to  be  determined  when  is  an  act  done  as  judge  in  a  judicial  capa- 
<jity?" 

The  opinion  here  inquires  as  to  when  a  judge  may  be  considered  as  acting 
in  a  judicial  capacity,  and  proceeds:  **  Thus  it  appears  that  the  test  is  not 
alone  that  the  act  is  done  while  having  on  the  judicial  character  and  capa- 
city; nor  yet  is  it  alone  that  the  act  is  not  lawfuL  We  have  seen  too  that 
the  test  is  not  that  the  act  was  in  excess  of  jurisdiction,  or  alleged  to  have 
been  done  with  malice  and  corruptly;  for  even  if  it  is  such  an  act^  it  does 
not  render  liable  the  doer  of  the  act,  if  he  be  a  judge  of  a  court  of  general  or 
superior  authority:  Bradley  v.  Fisher,  supra.  We  think  it  clear  that  there  is 
no  liability  to  civil  action,  if  the  act  was  done  '  in  a  matter  within  his  jurisdic- 
tion,* to  use  the  words  of  Qwynne  v.  PooU,  supra.  Those  words  mean,  that 
when  the  person  assumed  to  do  the  act  as  judge,  he  had  judicial  juiisdictien 
of  the  person  acted  upon,  and  of  the  subject-matter  as  to  which  it  was  done. 
Jurisdiction  of  the  person  is  when  the  citizen  acted  upon  is  before  the  judge, 
either  constructively  or  in  fact,  by  reason  of  the  service  upon  him  of  some 
process  known  to  the  law  and  which  has  been  duly  issued  and  ezecnted. 
What  is  meant  by  jurisdiction  of  the  subject-matter  we  have  had  occasion  to 
consider  lately  in  Hunt  v.  Hunt,  decided  on  the  twenty-ninth  of  January, 
1878.  It  is  not  confined  within  the  particular  facts  which  must  be  shown 
before  a  court  or  a  judge  to  make  out  a  specific  and  an  immediate  cause  of 
action;  it  is  as  extensive  as  the  general  or  abstract  question  which  falls 
within  the  power  of  the  tribunal  officer  to  act  concerning.  Our  idea  will  be 
illustrated  by  a  reference  to  Oroentoelt  v.  Burwell,  I  Ld.  Baym.  454.  Thete 
the  defendants,  as  censors  of  a  college  of  physicians,  had  imposed  punish- 
ment on  the  plaintiff  for  what  they  adjudged  was  malpractice  by  him.  He 
brought  this  action.  They  pleaded  the  character  of  a  college,  giving  them 
power  to  make  by-laws  for  the  government  of  all  practitioners  ifk  medicine  in 
Ixmdon;  and  to  overlook  them  and  to  examine  their  medieines  and  pMsorip- 
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tioDa,  to  poniah  malpnictioe  by  fine  and  imprisonment;  that  they  had,  in  the 
exercise  of  that  power,  adjud^^  the  plaintiff  guilty  of  malapraxis,  and  fined 
him  twenty  pounds  and  ordered  him  imprisoned  twelve  months,  nin,  etc. 
It  was  held  that  the  defendant  had  'jurisdiction  over  the  person  of  the 
p^ftintifr^  inaamoch  as  he  practiced  medicine  in  London;  and  over  the  subjectf- 
matter,  to  wit»  the  untUdHfuX  administration  of  phygic*  That  is  the  langLage 
of  Holt,  C.  J.,  in  that  case.  And  because  the  defendants  had  power  to  hear 
and  punish,  and  to  fine  and  imprison,  it  was  held  that  they  were  judges  of 
record,  and  because  judges  not  liable  for  the  act  of  fining  and  imprisoning: 
See  also  Acha-ly  v.  Parkinson,  3  M.  &  S.  411. 

It  is  the  general  abstract  thing  which  is  the  subject-matter.  Thus  in  Ham' 
mond  V.  Howell,  2  Mod.  218,  the  defendant  was  saved  from  liability  to  civil 
action,  inasmuch  as  he  had  as  judge  jurisdiction  of  the  subject-matter,  of 
punishing  jurors  for  a  misdemeanor  upon  the  panel.  He  made  an  error  in 
deciding  that  the  facts  of  that  case  made  an  instance  of  that  subject-matter. 
But  the  jurors  were  within  his  jurisdiction  of  their  persons;  and  he  had  juris- 
diction of  the  subject-matter,  and  lus  error  was  a  judicial  error,  an  act  done 
quaienus  judge,  not  an  act  as  Howell  the  private  person,  though  it  was  an 
«ct  contrary  to  law,  grievous  and  offensive  upon  the  citizen.  "  The  inquiry, 
then,  at  this  stage  of  our  consideration  of  the  case,  is  this:  Whether  the  de- 
fendant, sitting  upon  the  bench  of  the  circuit  court,  and  being  on  that  occa- 
aioQ,  de  jure  tt  de  facto  the  circuit  court,  and  having  as  such,  jurisdiction  of 
all  persons  by  law  within  the  power  of  that  court,  and  jurisdiction  of  all  sub- 
JGct-matters  within  its  cognizance,  whether  he  had  jurisdiction  of  the  person 
of  the  plaintiff,  and  of  any  subject-matter  wherefrom  he  had  authority  to 
hear  and  adjudge,  whether  the  facts  in  the  case  of  the  plaintiff,  as  then  pre- 
sented to  him,  fell  within  any  of  those  subject-matters.  It  is  not  the  inquiry 
whether  the  act  then  done,  as  the  act  of  the  court  was  erroneous  and  illegal; 
-that  is  but  another  form  of  saying,  whether  it  could  or  could  not  be  lawfully 
done  aa  a  court  by  the  person  theii  sitting  as  the  judge  thereoi  It  is  whether 
that  court  then  had  the  judicial  power  to  consider  and  pass  upon  the  facts 
presented,  and  to  determine  and  adjudge  that  such  an  act  based  upon  them, 
would  be  lawful  or  unlawful" 

After  examining  the  question  of  jurisdiction,  he  proceeds  to  show  that  in 
this  case  there  was  merely  an  excess  of  jurisdiction,  and  then  inquires  whether 
Admitting  this  defendant  was  still  liable?    The  opinion  then  proceeds: 

"  This  act  of  the  defendant  was  then  one  in  excess  of  or  beyond  the  juris- 
diction of  the  court  And  though  when  courts  of  special  and  limited  juris- 
diction exceed  their  powers  the  whole  proceeding  is  coram  nan  judice  and 
void,  and  all  concerned  are  liable,  this  has  never  been  carried  so  far  as  to  jus- 
^tify  an  action  against  a  judge  of  a  superior  court,  or  one  of  general  jurisdic- 
tion, for  an  act  done  by  him  in  a  judicial  capacity :  Yates  v.  Lansing  ;  Bradley 
Y.  Fisher,  supra;  BandaU  v.  Brigham,  7  Wall.  523.  In  the  last  cited  case  it 
is  said  of  judges  of  superior  courts:  They  are  not  liable  to  civil  actions  for 
their  judicial  acts,  even  when  such  acts  are  in  excess  of  their  jurisdiction,  un- 
less periiaps  they  are  done  maliciously  and  corruptly;  and  in  the  other  cases 
A  distinction  is  observed  and  insisted  upon  between  excess  of  jurisdiction  and 
A  clear  absence  of  all  jurisdiction  over  the  subject-matter.  And  to  the  same 
effect  is  this:  'For  English  judges  when  they  act  wholly  without  jurisdiction 
♦  •  *  have  no  privilege,*  per  Parke,  R :  C alder  v.  HoUcet,  3  Moore,  P.  B. 
C  28,  75.  *  *  *  For  these  reasons  we  are  of  the  opinion  that  the  defendant 
«a  protected  by  his  judicial  character  from  the  action  brought  by  the  plaintiffl  ** 

See  the  case  of  Orumon  v.  Baymond,  ante,  200,  and  note. 
Ah,  Dsa  Tou  TI.-ao 
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Elliott  v.  Rossell. 

[10  JOBmOH,  1.) 

IlABlLiTT  or  CkUKMOir  Oabbiebs  bt  Water. ^Persona  who  undertake*  to 
cany  goods  for  hire,  vhether  the  transportation  be  from  port  to  port»  or 
beyond  8ea»  at  home  or  abroad,  are  held  to  the  same  liability  as  other 
common  carriers,  being  liable  for  all  losses,  not  arising  from  inevitable 
accidents,  or  such  as  conld  not  be  foreseen  or  prevented. 

GaU8X  ov  Loss  a  Question  or  Fact— Whether  the  loss  is  to  be  attributed 
to  that  inevitable  necessity  not  arising  from  the  intervention  of  man, 
and  which  no  human  pradenoe  conld  have  avoided,  is  a  question  of  fact 
for  a  jury  to  decide. 

AonoK  on  the  case.  The  defendants  were  common  cairieis 
between  the  ports  on  Lake  Ontario  and  Montreal;  The  plaint- 
iffs entered  into  a  contract  with  the  defendants  for  the  transpor- 
tation of  ashes  from  Genesee  river  to  Montreal,  in  pursuance 
of  which  fifty-seyen  barrels  of  ashes  were  put  on  board  one  of 
defendants'  schooners.  On  the  arrival  of  the  property  at  Og- 
densburgh  where  articles  bound  for  Montreal  were  loaded  on 
scows,  one  of  the  defendants  objected  to  taking  the  ashes  down 
to  Montreal  owing  to  the  lateness  of  the  season.  But  Stewart, 
one  of  the  plaintiffs,  urged  their  beiug  sent,  and  assisted  in  the 
loading.  While  in  the  rapids  and  about  a  mile  from  Montreal, 
the  scow  was  carried  on  to  a  rock  and  sunk.  The  evidence  was 
contradictory  as  to  whether  the  loss  was  occasioned  by  a  sudden 
gust  of  wind,  or  by  the  fault  of  the  pilot  in  not  steering  prop- 
erly. The  question  was  left  to  the  jury,  who  found  for  the 
plaintiffs  for  the  value  of  the  ashes  at  Montreal,  less  the  freight. 

Storra,  for  the  defendants,  moved  for  a  new  trial,  contending 
that  the  loss  having  occurred  beyond  the  jurisdiction  of  the 
state,  the  carriers'  liability  must  be  governed  by  the  marine  law 
which  excuses  for  losses  arising  from  perils  of  the  sea:  Marshall 
on  Insurance,  b.  1,  c.  7,  s.  4;  Forward  v.  Piitard,  1  T.  B.  27; 
HoQuim  V.  The  Eaxt  India  Co.^  Doug.  178;  Bac.  Abr.,  tit  Car- 
riers, B.  and  note;  15  Yin.  Ab.  844;  Master  of  Ships,  B.  12; 
Molloy,  b.  2,  c.  2,  s.  2. 

EirkUmdf  contra,  insisted  that  the  defendants  were  liable  as 
common  carriers  for  all  losses  except  those  occasioned  by  the 
acts  of  God  or  the  public  enemies:  1  Boll.  Ab.  2-6;  4  Co.  84; 
2  Ld.  Baym.  918;  1  T.  B.  27;  Jones  on  Bailment,  103, 104;  5 
T.  E.  889;  1  Salk.  143;  6  Johns.  160  [5  Am.  Dec.  200];  1  Com. 
Dig.,  tit.  Carriers,  C.  1,  299;  3  Esp.  127.  The  distinction  taken 
by  counsel  has  not  been  made  heretofore:  1  Wils.  282;  8  Johns. 
213;  6  Id.  180  [5  Am.  Dec.  206];  8  Cai.  217. 
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Kent,  C.  J.  The  defendants  move  for  a  new  trial  on  the  fol- 
lowing grounds:  1.  Because  the  judge  ruled  that  the  contract 
placed  the  defendants  in  the  character  of  common  carriers;  2. 
Because  he  ruled  that  the  testimony,  as  to  what  happened  at 
Ogdensborgh,  did  not  change  their  responsibility;  8.  Because 
the  verdict  was  against  evidence. 

1.  The  defendants,  by  their  advertisement,  undertook  the 
caixying  business,  or  the  transportation  of  property  for  hire, 
from  the  ports  of  Lake  Ontario  to  Montreal,  by  carrying  the 
same  in  vessels  from  the  ports  of  the  lake  to  Ogdensburgh,  and 
in  scows  and  batteauz  from  thence  to  Montreal,  and  they  prom- 
ised to  perform  the  same  with  fidelity  and  safety.  In  pursuance 
of  this  general  undertaking.  Captain  Holmes,  in  the  employ- 
ment of  the  defendants,  took  the  ashes  on  board  of  his  sloop, 
and  brought  them  to  Ogdensburgh,  where  they  were  embarked 
on  board  of  their  boat,  imder  the  care  of  Captain  Prosser,  for 
Montreal;  and  all  this  was  done  with  the  knowledge  and  assent 
of  the  defendants.  They  were,  therefore,  common  carriers,  in 
the  sense  of  the  law,  and  liable  to  all  the  duties  and  responsi- 
bQitieB  attached  to  that  character. 

It  has  long  been  settled  that  a  common  carrier  warrants  the 
safe  delivery  of  goods,  in  all  but  the  excepted  cases  of  the  act 
of  Ood  and  public  enemies;  and  there  is  no  distinction  between 
a  carrier  by  land  and  a  carrier  by  water.  Masters  and  owners 
of  vessels  are  liable,  as  common  carriers,  on  the  high  seas  as 
well  as  in  port,  and  the  argument  of  the  ingenious  counsel  for 
the  defendants  is  not  well  supported  in  the  position,  that  this 
doctrine  of  common  carriers  is,  by  the  common  law  of  England, 
to  be  confined  to  cases  of  transportation  by  water  within  the 
jurisdiction  of  the  realm,  and  that  it  does  not  apply  to  losses 
arising  out  of  the  state.  All  the  books  and  all  the  cases  which 
touch  this  subject  lay  down  the  rule  generally,  and  apply  it  as 
well  to  shipments  to  or  from  a  foreign  port  as  to  internal  com- 
merce. In  the  case  of  Morse  v.  Slue^  T.  Baym.  220;  S.  C,  1 
Tent.  238,  290;  1  Mod.  85;  2  Lev.  69,  the  defendant  was  charged 
as  a  common  carrier,  under  the  custom  of  the  realm,  and  that 
by  the  custom  those  who  undertake  to  carry  goods  beyond  sea, 
were  bound  to  keep  them  safe,  and  that  the  goods  in  that  case 
were  delivered  on  board  the  ship,  of  which  the  defendant  was 
master,  to  be  transported  for  a  reasonable  reward  to  Cadiz,  in 
Spain.  Lord  Holt,  who  was  one  of  the  counsel  who  argued 
the  cause  on  the  part  of  the  plaintiff,  said  that  the  declaration 
was  drawn  by  one  of  the  best  special  pleaders  of  the  time. 
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The  jadgment  of  the  court  in  favor  of  the  plaintiff  was  de- 
livered bj  Sir  Matthew  Hale,  who  declared  that  the  master  was 
liable,  in  oonsequence  of  the  reward  which  he  or  the  owners 
received  as  freight,  and  that  he  was  liable  as  a  common  car- 
rier, for  it  was  admitted  that  there  was  not  the  least  negligence. 
Though  the  goods  were  lost  by  robbery  on  board  the  vessel  in 
the  river  Tliames,  before  the  voyage  had  commenced,  yet  the 
court  did  not  proceed  on  the  ground  that  the  master  was  re- 
sponsible under  one  law  in  port  and  under  another  at  sea.  The 
court  said  the  case  was  to  be  decided  by  the  rules  of  the  com- 
mon law,  and  not  of  the  admiralty  law,  and  that  there  was  no 
difference  between  this  case  and  that  of  a  common  carrier.  If 
the  master  be  chargeable  as  a  common  carrier,  for  goods  re- 
ceived to  be  transported  beyond  sea,  it  would  seem  to  be  very 
extraordinary  and  idle  for  the  law  to  regard  him  in  that  character 
only  from  the  time  that  the  goods  were  received  on  board,  until 
he  had  put  to  sea,  and  to  regard  him  when  coming  from  abroad 
as  common  carrier  only  from  the  time  that  he  entered  within 
the  jurisdiction  of  the  port.  There  is  no  color  of  such  a  limi« 
tation  of  the  rule.  The  character^  duly  and  responsibility  of  a 
carrier  continue  to  attach  to  the  master  as  long  as  he  has  charge 
of  the  goods.  MoUoy ,  who  was  counsel  vrith  Holt  in  the  above 
oases,  cites  the  above  case,  b.  2,  c.  2,  s.  2,  to  prove  that  by  the 
common  law  the  master  is  answerable;  **  if  the  goods  be  lost  or 
purloined,  or  sustain  any  damage,  hurt  or  loss,  whether  in  the 
haven  or  port  before,  or  upon  the  seas  after  she  is  on  her  voy- 
age." If  there  be  any  exception  as  to  this  responsibility  at  sea, 
it  proceeds  from  the  special  provision  in  the  charter  party,  or 
bill  of  lading,  and  not  from  any  suspension  of  the  rule.  The 
exception  of  the  perils  of  the  sea  is  not  to  be  found  in  the  forms 
of  a  charter  party  or  bill  of  lading,  as  given  by  West  under 
Elizabeth:  West's  Symb.,  part  1,  s.  656,  666,  669;  but  we  find 
it  afterwards  in  the  charter  party  in  the  time  of  Charles  I. :  Pich- 
ering  v.  Barkley,  Siy.  132,  and  the  exception  has  lately  been  ex- 
tended to  almost  every  kind  of  accident:  Abbott,  part  S,  c.  2, 
s.  8.  There  is  likevnse  a  recent  British  statute,  26  Geo.  m., 
restraining  the  general  responsibility  of  ship-owners.  These 
exceptions  are  strong  evidence  of  the  acknowledged  law  which 
rendered  them  necessary.  In  short,  it  must  be  regarded  as  a 
settled  point  in  the  English  law,  that  masters  and  owners  of 
vessels  are  liable  in  port,  and  at  sea,  and  abroad  to  the  whole 
extent  of  inland  carriers,  except  so  far  as  they  are  exempted  by 
the  exceptions  in  the  contract  of  charter  party  or  bill  of  lading. 
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or  by  statate:  Bich  ▼.  Kneeland,  Cro.  Jac.  880;  Ocffy.  Clirikdrd, 
I  Wils.  282,  note;  Smith  v.  Shepherd,  cited  in  2  Com.  on  Gont. 
823;  Butter  Y.  Fisher,  3  Esp.  N.  P.  67;  Bevery.  TbmHnson,  East. 
T.  Geo.  m.,  cited  in  Abbott,  part  8^  c.  i,  s.  4. 

It  would  be  of  no  avail  if  the  counsel  for  the  defendants 
could  succeed  in  taking  this  case  out  of  the  operation  of  the 
custom  of  the  realm,  and  placing  it  under  the  marine  law. 
That  law  is  essentially  the  same,  and  holds  an  equally  strict 
control  over  the  master,  and  upon  the  same  principle  of  public 
policy,  a  master  of  a  vessel  or  common  carrier,  by  the  almost 
universal  law  of  nations,  as  well  as  by  the  common  law  of  Eng- 
land, is  chargeable  for  all  losses  not  arising  from  inevitable 
accident.    If,  therefore,  according  to  Boccus,  a  theft  be  com- 
mitted on  board,  the  master  is  answerable  like  an  innkeeper, 
though  the  loss  happen  without  his  fault.     So  if  the  ship  strike 
on  a  shoal,  unless  it  be  by  the  violence  of  winds  or  storms,  he 
is  liable,  because  he  did  not  provide  against  an  accident  which 
a  careful  navigator  would  have  foreseen.     So  he  is  liable  if  he 
does  not  conduct  the  voyage  with  a  due  regard  to  the  circum- 
stances  of  the  ship,  time  and  place,  and  the  practice  of  skillful 
navigators:  Boccus,  n.  40,  65,  56;  Emerigon,  tom.  1,  373,  377, 
aays  it  is  so  difficult  to  discover  the  faults  of  a  master  of  a 
vessel  that  he  is  held  responsible  for  very  slight  negligence. 
He  is  in  fault  if  he  has  not  foreseen  what  he  ought  to  have  fore- 
seen with  due  diligence.     In  short,  he  says  the  master,  in  con- 
sequence of  his  compensation,  is  answerable  for  all  damage 
which  the  cargo  receives,  unless  it  proceeds  from  an  accident 
which  he  could  not  foresee  or  prevent.     Yalin  declares  ex- 
pressly, tom.  2, 894,  that  nothing  but  the  cos  fortuU  will  excuse 
the  master  of  a  ship  from  responsibility  for  a  loss.     The  rule 
applies,  in  the  French  code,  equally  to  carriers  by  land  and  by 
water.    We  must  therefore  conclude  that  there  is  nothing  pe- 
culiar on  this  subject  in  what  is  termed,  in  the  English  law,  the 
custom  of  the  reeJm;  for  the  marine  law  lays,  down  the  rule 
against  carriers  with  essentially  the  same  strictness  or  severity 
of  sanction. 

The  civil  law,  the  source  in  this  instance  of  the  marine  law, 
was  equally  guarded,  and  placed  masters  of  vessels  and  inn- 
keepers under  the  like  responsibility.  They  were  held  liable, 
under  an  edict  of  the  Protor,  for  every  loss  happening  without 
their  fault,  that  did  not  happen  damno  fcUali,  or,  as  Yoet  ex- 
presses it  in  his  commentaries,  excepio  eo  solo,  quod  damno  fatali 
tu/  vi  mcQore,  veliUi  naufragio  aul  pircUarum  injuria, perissecon^ 
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stal;  and  he  Bays  that  except  as  to  the  penalty,  the  rigor  of  the 
rule  continues  to  this  day  in  the  Dutch  jurisprudence:  Dig.  4. 
9,  s.  1,  3;  Dig.  47,  6,  s.  1,  3;  Yoet's  Oommentaries,  h.  t.  The 
reason  given  in  the  civil  law  for  the  rule  is,  that  it  was  necessary 
to  confide  largely  in  the  honesty  of  these  people,  and  to  give 
great  opportunities  to  commit  frauds  which  it  would  be  im- 
possible to  trace.  And  this  strict  rule  has  no  doubt  been  as 
generally  adopted  and  as  widely  diffused  as  the  Boman  law. 
Erskine,  Institutes,  452,  pi.  28,  29,  says  that  the  edict  of  the 
FrsBtor  is,  with  some  variations  adopted  into  the  law  of  Scot- 
land. Indeed,  we  find  the  rule  stated  in  precisely  the  same 
terms,  in  the  ancient  usages  of  a  country  into  which  we  do  not 
know  that  the  Boman  law  ever  penetrated.  ''If  a  load  be 
damaged  by  a  carrier's  fault,  whatever  is  lost  he  shall  be  com- 
pelled to  make  good,  unless  the  injury  happened  by  the  act  of 
God,  or  of  the  king,  and  whatever  does  not  so  happen  denotes 
a  fault:"  Colebrooke's  Digest  of  Hindu  Law,  vol.  2,  372,  874. 

The  courts  in  this  country  have  always  considered  masters  of 
vessels  liable  as  common  carriers,  in  respect  to  foreign  as  well 
as  internal  voyages.  In  McClures  v.  Eammond,  1  Bay,  99  [1 
Am.  Dec.  598],  the  defendant  undertook  to  bring  a  quantity  of 
tobacco  for  the  plaintiff  from  Augusta,  in  Georgia,  to  Charles- 
ton, and  the  vessel  was  driven  ashore  on  the  coast  during  the 
voyage;  and  as  the  loss  did  not  appear  to  have  arisen  from  in- 
evitable accident,  he  was  held  liable  as  a  common  carrier.  So 
in  Bell  v.  Beed,  4  Binn.  127  [5  Am.  Dec.  398],  the  defendants 
were  considered  liable  as  common  carriers  for  goods  lost  on  a 
voyage  from  Fort  Erie,  in  Upper  Canada,  to  Pennsylvania, 
though  the  loss  happened  on  the  Canadian  shore.  It  was  a  con- 
ceded point  that  the  common  law  doctrine  applied  to  the  case. 
The  cases  decided  in  this  court  of  Schieffelin  v.  Harvey,  6  Johns. 
170  [5  Am.  Dec.  206],  and  of  Waikinson  v.  Laughton^  8  Johns. 
213,  have  proceeded  upon  the  principle  that  the  master  of  a 
ship  is  liable  as  a  common  carrier  for  an  embezzlement  happen- 
ing in  the  course  of  a  foreign  voyage. 

2.  There  was  not  any  act  done  or  new  contract  between  the 
parties  at  Ogdensbuigh,  which  prevented  the  application  of  this 
rule.  The  only  circumstance  that  occurred  there  was  a  reluct- 
ance expressed  by  Captain  Prosser  to  load  the  scow  to  the  ex- 
tent that  the  plaintiffs  wished,  and  a  reluctance  in  the  defend- 
ant to  cany  ashes  to  Montreal  at  so  late  a  time  in  the  year. 
But  still  the  undertaking  went  on  without  any  new  contract  ox 
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tyn  understandiDg  whatever  between  the  parties  to  raiy  or 
leasen  the  general  nature  or  effect  of  the  engagement. 

8.  The  only  real  point  in  the  case  was  a  question  of  fact  sub- 
mitted to  the  juiy,  yiz.,  whether  the  loss  of  the  scow  was  to  be 
attributed  to  that  ineyitable  necessity  not  arising  from  the  in- 
tervention of  man,  which  human  prudence  could  not  have 
aroidedy  and  which  is  considered  in  law  as  the  act  of  God. 
There  was  contradictory  testimony  upon  this  pointy  but  we 
thinky  with  the  judge  who  tried  the  cause,  that  the  weight  of 
evidence  was  in  favor  of  the  conclusion  drawn  by  the  juiy,  and 
that  the  loss  did  not  arise  from  any  sudden  gust  of  wind,  but 
from  the  want  of  due  care  and  skill  in  steering  the  boat  down  a 
well  known  and  dangerous  rapid.  The  dangers  of  such  a  rapid 
were  at  the  risk  of  the  common  carrier  as  much  as  the  dangers 
of  a  broken  and  precipitous  road.  The  loss  must  have  arisen 
from  some  extraordinary  occurrence  as  winds,  storms,  light- 
nings, etc.,  to  bring  the  carrier  within  the  exception. 

By  the  whole  court,  motion  denied. 

Sm  2  E«il  Com.  699^  Affimung  the  dootrine  of  th* 
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fnsr  Faibst  Issuxd^  PuoBrrr  or.— Where  a  patent  had  been  ivoed,  and 
afterwaida  a  eeoond,  which  redted  a  mistake  in  the  ianiing  of  the  fint^ 
it  was  held  that  the  first  was  oonolnsive  as  to  the  title  until  it  was  set 
aside  by  a  proper  proceeding  institnted  for  that  purpose. 

VauDirr  or  Patent,  How  Dktkrmzned.— If  a  patent  has  been  issaed  by 
frand,  or  on  false  saggeetion,  unless  the  frand  or  mistake  appear  on  the 
fsoe  of  the  patent  itself,  it  is  not  void,  bat  voidable  only  by  a  suit  for 
thatporpose. 

Ejxotmeiit.  The  cause  was  submitted  upon  an  agreed  state- 
ment of  facts:  The  plaintiff  claimed  under  letters  patent,  dated 
October  28, 1811,  and  recorded  February  4, 1812.  The  defend* 
ant  claimed  under  a  subsequent  patent,  dated  March  5, 1812, 
which  alleged  a  mistake  in  issuing  the  prior  letters  patent. 
Parol  evidence,  in  support  of  the  second  patent,  was  objected 
to. 

Van  Vecklen,  for  the  plaintiff. 

Bale  and  Foot^  contra. 

By  Court,  Esht,  0.  J.  The  patent  granted  to  the  lessor  of 
the  plaintiff,  being  the  elder  patent,  is  the  highest  evidence  of 
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title.  As  long  as  it  remains  in  force,  it  is  oonohuive  as  against 
a  junior  patent  for  the  same  lands.  If  the  lands  passed  by  the 
first  patent,  the  second  patent  is  without  any  operation  and 
void.  It  has  been  the  uniform  practice  in  our  courts,  in  all 
questions  of  title,  to  look  to  the  elder  patent,  and  to  give  it 
effect.  Nor  can  the  court  take  notice  of  any  equitable  claim 
upon  the  general  gOTernment,  which  a  third  person  might  have 
had  in  respect  to  the  lands  in  question  prior  to  the  issuing  of 
the  patent.  We  can  only  look  to  the  title  under  the  great  seal, 
and  so  the  law  was  declared  in  Jackson  v.  Ingraham,  4  Johns, 
163.  The  elder  patent  must,  therefore,  be  impeached  and  set 
aside,  before  we  can  acknowledge  any  title  set  up  under  the 
younger  patent;  and  the  question  is,  whether  it  can  be  im« 
peached  by  parol  proof  in  this  suit.  ' 

Letters  patent  are  matter  of  record;  and  the  general  rule  is, 
that  they  can  only  be  avoided  in  chancery  by  a  writ  of  scire 
facias  sued  out  on  the  part  of  the  government,  or  by  some  in- 
dividual prosecuting  in  its  name.  This  is  the  settled  English 
course,  sanctioned  by  numerous  precedents,  and  we  have  no 
statute  or  precedent  establishing  a  different  course.  The  books 
frequently  speak  of  the  very  case  of  two  successive  patents  for 
the  same  thing;  and  they  say  the  second  patent  is  void,  but 
they  also  say  that  the  scire  facias  lies  by  the  first  patentee 
against  the  second  patentee  to  avoid  his  patent,  and  the  prece- 
dents are  that  way;  this  produces  embarrassment  and  difficulty 
in  the  case,  as  it  would  seem  from  this  that  the  last  patent  was, 
in  the  first  instance,  to  be  preferred:  6  Edw.  IV.  9  b;  Keilw. 
196,  b;  4  Inst.  88,  Dyer,  197,  b;  Hunt  v.  Coffin,  Dyer,  198,  a, 
Jenk.  Cent.  126,  case  56;  The  King  v.  BuOer,  8  Lev.  220.  In 
the  case  of  Basset  v.  The  Corporation  of  Torrington,  Dyer,  276, 
a,  pi.  52,  it  was  determined  by  the  master  of  the  rolls,  with  the 
aid  of  two  justices,  that  the  scire  facias  must  be  brought  by  the 
first  patentee,  and  that  it  would  not  lie  by  the  second  patentee 
against  the  first,  because  ''  it  was  contrary  to  the  books  of  pre- 
cedents and  the  common  course."  But  there  was  another 
reason  also  given  for  the  judgment  in  that  case,  which  was, 
that  the  patents  were  not  of  one  and  the  same  thing.  This 
point  is,  however,  by  no  means  to  be  considered  as  settled,  for 
in  The  Duke  of  Norfolk's  case,  Year  Book,  39  Hen.  VI.  32,  b,  it 
was  said  by  Choke,  that,  if  there  be  two  patents  of  the  same 
thing,  the  second  grantee  shall  not  oust  the  first  grantee,  with- 
out scire  facias  by  the  second,  as  the  first  patentee  is  in  by 
matter  of  record;  and  this  position  was  impliedly  admitted  in 
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ttie  answer  giyeai  by  the  oouit.  The  eame  thing  was  said  by 
Judge  Jenldns,  Cent.  126;  and  it  was  assumed  as  a  clear  point 
bj  the  counsel  in  the  elaborate  argument,  in  the  case  of  The 
King  v.  Amery,  2  T.  E.  616.  In  DanieVs  case,  Dyer,  133,  b,  the 
second  patentee  aelnally  brought  a  scire  facias  to  repeal  the 
prior  patent,  and  I  think  it  would  be  difficult  to  assign  a  good 
reason  why  the  second  patentee  should  not  have  the  writ.  He 
is  better  entitled  to  the  writ,  because  the  first  patent  is  the 
highest  evidence  of  rig^t,  and  stands  good  until  it  be  overthrown ; 
and  the  onus  of  the  attack  is  thrown  upon  the  younger  patent. 

The  English  practice  of  suing  out  a  scire  facias  by  the  first 
patentee  may  have  grown  out  of  the  rights  of  the  prerogative, 
and  it  ceases  to  be  applicable  with  us.  It  was  anciently  held, 
Bro.  Trav.  Offi.  pi.  62,  that  if  the  king  entered  without  office  or 
title,  he  who  had  the  right  could  not  enter  upon  the  king,  but 
was  put  to  his  petition.  In  addition  to  the  remedy  by  scire 
facias  which  the  younger  patentee  has  in  this  case,  there  is  an- 
other by  bill  in  the  equity  side  of  the  court  of  chancery.  Such 
a  bill  was  sustained  in  the  case  of  The  AUomey-genercU  v.  Ver- 
non, 1  Yer.  277,  370,  to  set  aside  letters  patent  obtained  by 
fraud,  and  they  were  set  aside  by  a  decree.  In  Maryland,  the 
practice  has  been  long  settled  to  vacate  patents  by  a  decree  in 
chancery,  founded  on  a  proceeding  by  bUl,  information,  or 
scire  facias:  1  H.  &  M.  23,  92,  166;  2  Id.  201,  244,  and  in  one 
of  the  cases  it  was  admitted  by  the  chancellor,  2  H.  &  M.  141, 
that  as  long  as  a  grant  remained  unrepealed  by  chancery,  it 
must  prevail  at  law  against  a  younger  grant. 

If  the  elder  patent  in  the  present  case  was  issued  by  mistake 
or  upon  false  suggestions,  it  is  voidable  only,  and  unless  letters 
patent  are  absolutely  void  on  the  face  of  them,  or  the  issuing 
of  them  was  without  authority  or  was  prohibited  by  statute, 
they  can  only  be  avoided  in  a  regular  course  of  pleading,  in 
which  the  fraud,  irregularity  or  mistake  is  directly  put  in  issue. 
The  principle  has  been  frequently  admitted  that  the  fraud  must 
appear  on  the  face  of  the  patent,  to  render  it  void  in  a  court  of 
law;  and  that  when  the  fraud,  or  other  defect,  arises  on  circum- 
stances dehors  the  grant,  the  grant  is  voidable  only  by  suit:  1 
H.  &  M.  187, 190;  1  Munf.  134  [4  Am.  Dec.  641].  The  regular 
tribunal  for  this  purpose  is  chancery,  founded  on  a  proceeding 
by  scire  facias  or  by  bill  or  information.  It  would  be  against 
precedent  and  of  dangerous  consequences  to  titles  to  permit 
letters  patent,  which  are  solemn  grants  of  record,  to  be  im- 
peached oollaterally  by  parol  proof  in  this  action. 
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The  evi^enoe  offered  at  the  trial  was  inadmissible,  and  the 
plaintiff  is  entitled  to  judgment. 
Judgment  for  the  plaintiff. 

The  mibjeet  of  ttoB  decudon  will  be  foand  ^nnAw^mA  in  i^  noie  to  WkUt  t- 
Jom/u^  2Am.  Deo.  564. 


Van  Obden  v.  Van  Ordbn, 

[10  Joonov,  80.] 

LiABnJTT  OF  Dkvisees  TO  Pat  Lboaot.— A  testator  deviaed  hie  reel  end 
penonal  estate  to  his  two  sons  for  life,  giving  his  wife  an  annuity  of  fifty 
dollars  during  her  widowhood,  directing  his  said  sons  to  pay  soch  an- 
nuity so  long  as  she  should  continue  his  widow,  and  which  annuity  was 
to  be  in  lieu  of  dower.  The  devisees  took  possession  of  the  estate,  paid 
the  widow  on  account  of  the  legacy  seventy-five  dollars,  and  thereafter 
refused  to  pay  her  more.  They  were  held  liable  to  pay  her  the  annuity, 
for  the  acceptance  of  the  estate  devised,  and  part  payment  was  equiva- 
lent to  an  express  promise  to  pay. 

DowzB  Barred  bt  Aooeftanob  of  Lboaot. — ^The  aooeptanoe  of  the  legacy 
by  the  widow  under  the  provision  of  the  will  was  held  to  bar  her  dower 
in  equity;  and  that  the  payment  of  part,  and  the  recovery  of  judgment 
foi  the  residue  remaining  due,  would  be  a  good  plea  in  bar  at  law  to  an 
action  for  her  dower,  as  it  was  conclusive  evidence  of  an  eleotioo. 

Assumpsit  for  legacy.  The  husband  of  the  plaintiff  died  seised 
of  certain  real  estate,  which  he  devised  to  his  sons,  the  defend- 
ants, for  their  lives.  The  defendants  entered  into  possession 
under  the  will,  which  contained  the  following  clause:  *'  I  give 
and  bequeath  to  my  beloved  wife  Sarah,  for  so  long  a  time  as 
she  shall  remain  my  widow,  the  sum  of  fifty  dollars  annually.  It 
is  my  will  and  pleasure  that  my  said  sons,  William  and  Ignatius, 
shall,  in  consideration  of  the  bequest  made  to  them,  pay  to  my 
eaid  wife  Sarah,  the  said  sum  of  fifty  dollars,  yearly  and  every 
year  thereafter,  and  for  so  long  a  time  as  she  shall  remain  my 
widow.  It  is,  nevertheless,  to  be  understood,  that  the  said 
annuity  is  in  lieu  of  dower."  The  plaintiff  remained  a  widow, 
and  has  received  on  account  of  the  legacy,  from  the  defendants, 
seventy-five  dollars.  For  the  balance  due  this  action  was  brought. 
The  case  was  submitted  without  argument. 

By  CouBT.  This  case  does  not  come  entirely  within  that  of 
BeeckevY.  Beecker,  7  Johns.  99  [5  Am.  Dec.  246];  for  here  is  no 
express  promise  to  pay  admitted,  or  stated  to  have  been  proved. 
But  the  question  is  whether  here  is  not  a  circumstance  equiv- 
alent to  such  a  promise.    The  defendants  are   the  o] 
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deyiseesy  and  in  consideration  of  the  devise,  they  were  expresslj 
charged  with  the  payment  of  the  annuity  to  the  plaintiff.  They 
took  possession  of  the  land  devisedy  and  they  have  paid  to  the 
plaintiff  the  first  and  part  of  the  second  annuity.  There  is  no 
excuse  offered  why  they  have  discontinued  the  payment,  and 
perhaps  it  is  not  going  too  far,  and  is  within  the  spirit  of  the 
former  decision,  to  consider  the  acceptance  and  enjoyment  of 
the  estate  devised,  and  the  actual  payment  of  part  of  the  an- 
nuity, as  in  this  case,  conclusive  evidence  of  an  express  prom- 
ise to  pay,  and  so  as  to  entitle  the  plaintiff  to  recover  in  this 
action.  The  court  are  inclined  to  go  so  far;  but  this  decision 
will  not  apply  to  a  suit  against  a  devisee  or  terre-tenant  who  has 
not  either  expressly  assumed  to  pay,  or  given  such  evidence  of 
the  promise. 

In  Deeks  v.  SirvUt^  5  T.  B.  690,  there  was  no  express  promise  to 
pay  the  legacy,  though  the  executor  had  paid  it  for  several 
years,  and  the  court  held  that  the  suit  would  not  lie.  But  the 
force  and  effect  of  such  a  payment,  as  evidence  of  an  express 
promise,  does  not  seem  to  have  been  considered  by  the  court, 
and  they  went  upon  reasoning  calculated  equally  to  defeat  the 
action,  whether  there  was  or  was  not  an  express  promise.  But 
it  being  now  settled  that  an  express  promise  by  the  devisee  will 
support  the  action  at  law,  we  are  led  to  consider  whether  the 
payment  of  the  annuity  in  part  be  not  equivalent  to  the  express 
promise.  It  is  a  solemn  act  and  admission,  as  strong  as  any 
promise,  and  supposes  a  promise  expressly  made  and  to  have 
preceded  the  payment.  After  the  annuity  has  been  regularly 
paid  for  several  years,  as  it  was  in  the  case  of  DeeJc8  v.  Struii, 
it  seems  unreasonable  to  consider  the  party  as  not  bound  at  law 
to  continue  to  pay,  unless  you  can  prove  that  at  some  one  time 
he  had  made  an  express  promise  to  pay,  and  then  to  hold  him 
bound.  His  payment  is  the  best  evidence  of  such  a  promise, 
for  it  is  one  partly  performed. 

Another  difficulty  has  presented  itself  in  this  case,  and  that 
is,  whether  the  plaintiff,  by  the  acceptance  of  the  annuity  al- 
ready paid,  has  barred  herself  of  her  claim-dower.  As  the 
annuity  was  expressly  given  in  lieu  of  dower,  the  acceptance 
of  the  annuity  would  no  doubt  constitute  an  equitable  bar;  but 
mnless  she  has  also  legally  barred  herself,  it  would  be  improper 
for  a  court  of  law  to  allow  her  to  recover  both  her  annuity  and 
her  dower.  We  are  inclined  to  think,  however,  that  a  judg- 
ment in  her  favor  in  this  stiit,  and  especially  in  connection 
with  the  payment  already  accepted,  would  be  a  good  plea  in 
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bar  of  ber  dower,  as  being  condosiTe  evidence  of  an  agreement 
and  election  to  accept  of  the  testamentary  pronsion,  in  lien  ol 
dower.  In  8  Leon.  STS,  it  seemed  to  be  admitted  that  if  the 
wife  accepted  of  a  jointure  made  after  marriage  bj  entiy  upon 
the  land,  it  would  constitate  a  legal  bar  of  dower,  and  that  her 
election  would  bind  her  at  law.  In  Ooding  y.  WarburUm^  Cro. 
Eliz.  128,  a  recovery  in  dower  was  held,  at  law,  a  bar  to  a  suit 
for  a  testamentaiy  provision  made  for  her  in  lien  of  dower. 
These  cases  cited  by  Lord  Bedesdale,  2  Sch.  &  Lef.  450,  to 
show  that  courts  of  law,  as  well  as  courts  of  equity,  will  hold 
the  wife  to  her  election;  and  that  whenever  she  has  by  her  acts 
declared  that  election,  and  proceeded  upon  it,  she  shall  be 
deemed  to  have  put  an  end  to  the  counter-claim.  He  says,  and 
we  all  know  that  he  is  deservedly  considered  as  a  most  eminent 
authority,  that  there  is  no  difference  in  principle  in  the  decis- 
ions of  the  courts  of  law  and  equity  on  this  subject,  and  that 
the  difficulty  of  reaching  the  justice  of  the  ease  has  frequently 
thrown  these  questions  into  courts  of  equity. 
Judgment  for  the  plaintiff. 


Amory  V.  Flyn. 


[10  JOBnoi,  109.] 

PftoraBTT  IK  Wild  Animals. — ^An  action  of  trover  will  lie  lor  wild 

which  have  been  tamed  and  atiayed  away,  bat  without  regaining  their 

natural  liberty. 
Rbwabb  to  FnmXB. — ^A  person  finding  the  property  of  another  has  no  ri^t 

to  a  reward  from  the  owner;  he  ia  only  entitled  to  be  paid  his  neoesBacy 

expenaee  in  its  preservation. 

Cebtiobabi  from  a  justice's  court.  Verdict  and  judgment  had 
been  given  for  the  defendant  Fljn,  in  an  action  of  trover 
brought  against  him  by  Amory,  for  two  geese.  Plaintiff 
proved  a  demand  of  the  geese,  a  refusal  by  the  defendant, 
unless  the  plaintiff  would  first  pay  twenty-five  cents  for  liquor 
furnished  to  two  men  who  had  caught  the  geese  and  pledged 
them  to  defendant  for  it.  The  geese  were  of  the  wild  kind,  but 
were  so  tame  as  to  eat  out  of  the  hand.  They  had  strayed 
twice  before  and  did  not  return  until  brought  back.  The 
plaintiff  proved  property  in  them;  and  that  after  the  geese  had 
left  his  premises,  the  son  of  the  defendant  was  seen  pursuing 
them  with  dogs,  and  was  informed  that  they  belonged  to  the 
plaintiff. 

By  CouBT.     The  geese  ought  to  have  been  considered  as 
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claimed,  so  as  to  be  the  subject  of  property.  Their  identity  was 
ascertained;  they  were  tame  and  gentle,  and  had  lost  the  power 
or  disposition  to  fly  away.  They  had  been  frightened  and 
chased  by  the  defendant's  son,  with  the  knowledge  that  they 
belonged  to  the  plaintiff,  and  the  case  affords  no  color  for  the 
inference  that  the  geese  had  regained  their  natural  liberty  as 
wild  fowl,  and  that  the  property  in  them  had  ceased.  The  de- 
fendant did  not  consider  them  in  that  light,  for  he  held  them 
in  consequence  of  the  lien,  which  he  supposed  he  had  acquired 
by  the  pledge.  This  claim  was  not  well  founded;  for  he 
showed  no  right  in  the  persons  who  pawned  them  for  the 
liquor,  so  to  pawn  them,  and  he  took  them  at  his  peril.  Here 
was  clearly  an  invasion  of  private  right.  If  the  person  who 
took  the  geese,  or  who  had  kept  them,  had  been  put  to  neces- 
sary expense  in  securing  them,  such  expense  ought  to  have  been 
refunded;  but  no  such  expense  was  shown  or  pretended,  and 
to  sanction  such  a  pawn  as  this,  would  lead  to  abuse  and 
fraud. 

A  person  who  takes  up  an  estray  cannot  levy  a  tax  upon  it, 
but  by  way  of  amends  or  indemnity.  This  is  the  doctrine  of 
the  common  law:  1  Roll.  Ab.  879,  c.  6;  Noy,  144;  Salk.  686; 
and  the  Boman  lawyers  equally  denied  to  the  finder  of  any  lost 
property  a  reward  for  finding  it.  Non  probe  peUU  aliquid,  says 
the  digest:  Dig.  47,  2;  43,  9.  And,  indeed,  the  civil  law.  Id.  s. 
4,  considered  it  as  theft  to  convert  to  one's  use,  animo  lucrandi, 
property  found  without  endeavors  to  find  the  owners,  or  with- 
out intention  to  restore  it.  But  theft  was  not  always  consid- 
ered in  that  law  in  the  very  odious  sense  of  our  common  law, 
for  as  to  the  class  of  thefts  denominated  thefts  not  manifest, 
and  of  which  this  was  one,  that  law  provided  only  a  civil  rem- 
edy of  double  damages:  A.  Gellius,  Noct.  Alt.  lib.  11,  c.  18,  who 
cites  the  very  passage  in  the  civil  law,  which  declares  such  con- 
dnct  theft,  gives  that  appellation  to  many  acts  which  our  law 
does,  and  ought  to  regard  as  trespasses  merely;  such,  for  in- 
stance, as  ouster  of  possession  of  land.  But  taking  the  civil 
law  in  the  milder  sense,  it  sufficiently  shows  what  was  considered 
in  the  wisdom  of  the  ancients  as  right  and  duty  in  this  case. 
The  practice  of  mankind  is  apt  to  be  too  lax  on  this  subject, 
and  when  occasion  offers,  courts  ought  to  lay  down  and  enforce 
the  just  and  benevolent  lesson  of  morality  and  law. 

The  verdict  in  this  case  being  against  law  and  evidence,  can* 
Dot  be  supported. 

Judgment  reversed.  « 
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This  case  is  died  and  relied  on  in  SheUUm  ▼.  Skerman,  42  K.  Y.  489,  as 
laying  down  tlie  doctrine  that  the  party  who  takes  care  of  another's  property 
pledged,  is  entitled  to  have  his  expenses  paid.  On  this  point  its  aathority  ia 
recognized  in  Cham  t.  Coreoron,  106  Mass.  288. 


NiGKLESON   V.  StRYKER. 

[10  JOBMMV,  116.] 

NxoBSSZTT  ov  Sekvicb. — ^An  action  for  seduction  osnnot  be  maintained  by  a 
father,  where  his  daughter  is  above  the  age  of  twenty-ooe  years,  nnlesi 
she  is  actually  in  his  service. 

Trespass  for  assaulting  and  debauching  plaintiff's  daughter. 
It  appeared  that  the  daughter  was  twenty-nine  years  of  age, 
and  working  out  at  the  time  of  the  connection  with  defendant; 
that  the  father  did  not  claim  her  wages,  but  that  thej  were 
from  time  to  time  applied  to  pay  for  necessaries  for  the  family. 
The  child  was  bom  at  the  father's  house,  who  also  had  the  ex- 
pense of  her  lying-in. 

A  verdict  was  taken  for  the  plaintiff  subject  to  the  opinion 
of  this  court. 

N,  WiUiam8,  for  the  plaintiff,  contended  that  though  the 
daughter  was  above  twenty-one  years  of  age,  yet  if  she  had  not 
abandoned  her  father's  house,  the  supposed  relationship  of 
master  and  servant  still  subsisted,  so  as  to  support  the  action: 
3  Wils.  18;  2  T.  R.  4166;  PeaJce's  Cos.  55,  233;  3  Burr.  1878; 
5  East,  45;  5  Bos.  &  P.  482;  3  Esp.  119;  3  Selw.  N.  P.  969. 

Foot,  contra. 

By  CouBT.  As  the  daughter  in  this  case  was  twenty-nine  years 
of  age,  and  not  in  the  actual  service  of  her  father  when  she  had 
the  connection  with  the  defendant,  the  plaintiff  cannot  sustain 
the  action.  The  rule  is  settled,  that  if  the  daughter  be  of  age,  she 
must  be  in  her  father's  service  so  as  to  constitute  in  law,  and 
in  fact,  the  relation  of  master  and  servant,  in  order  to  entitle 
her  father  to  a  suit  for  seducing  her.  If  she  be  under  age,  she 
is  presumed  to  be  under  his  control  and  protection,  so  as  to  en- 
title him  to  the  action,  whether  she  actually  resides  with  him  or 
not;  and  this  was  the  decision  of  the  court,  at  the  last  August 
term,  in  Martin  v.  Payne,  9  Johns.  387  [ante,  288],  in  which  the 
authorities  were  reviewed,  and  this  plain  distinction  taken  and 
adopted. 

Judgment  for  the  defendant.       ^ 

See  note  to  Coon  v.  Mo^ett,  4  Am.  Dec  892. 
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Jackson  v.  Stanley. 

^OJoBnoir,  133.] 

PloTATi  Statotb  DiVKtrriKO  Title.— Where  a  patent  for  a  military  lot  wia> 
granted  to  David  H.  withont  words  of  description,  and  it  waa  claimed  bj 
the  hein  of  Daniel  H.,  a  private  statute  confinning  the  title  to  the  hein 
of  Daniel  H.,  though  inoperative  to  divest  the  title  was  held  valid  as 
ooofirmatoiy  of  a  void  grant,  it  bein^  shown  by  parol  that  Daniel  H.  wsa 
intended  as  the  original  patentee. 

EjscRncEMT.  The  lessors  of  the  plaintiff  were  the  heirs  of  Daniel 
Hongerford.  The  defendant  claimed  under  the  heir  of  David 
Hangeiford.  The  plaintiff  produced  a  patent  for  the  premises^ 
issued  to  David  Hungerford,  registered  as  a  soldier  in  McEean'a 
company,  and  offered  various  testimony  to  prove  that  there  wa» 
no  such  person  in  that  company  as  David  H.,  but  that  there 
was  a  soldier  of  the  name  of  Daniel  H.  Plaintiff  also  produced 
an  act  of  the  legislature,  reciting  that  a  patent  for  the  lot  in 
question  having  issued  in  the  name  of  David  H.,  which  should 
have  been  in  the  name  of  Daniel  H.,  it  was  enacted  that  the 
**  letters  patent  shall  be  deemed  to  have  vested  the  said  lot  iit 
the  said  Daniel  H.,  in  the  same  manner  as  if  such  letters  patent 
had  been  issued  in  the  name  of  said  Daniel."  Defendant's 
counsel  objected  to  this  act  as  evidence  on  the  ground  that  the 
legislature  was  incompetent  to  divest  vested  rights;  the  point 
was  reserved.  There  was  in  evidence  a  certified  copy  of  an  ex- 
tract from  the  balloting-book  kept  by  the  commissioners  of  the 
land-office,  which  showed  the  entry  to  be  in  the  name  of  David 
H.  The  defendant  proved  that  a  David  Hungeif ord  had  en- 
listed in  the  army  during  the  revolutionaiy  war.  and  served 
until  its  close,  but  did  not  show  in  what  company  he  had 
served. 

Verdict  for  the  plaintiff, 

SiU,  for  the  defendant. 

Seely,  oofnira. 

Bj  Court,  ExsT,  O.  J.  The  patent  which  issued  in  the  name 
of  David  Hungerford,  was  undoubtedly  intended  for  the  soldier 
by  the  name  of  Hungerford  (then  dead),  who  belonged  to  Mo^ 
Kean's  company  in  the  first  New  York  regiment.  This  intention 
is  manifest  from  the  balloting-book  in  the  secretary's  office,  and 
from  the  premises  being  a  military  lot,  and  part  of  the  lands  set 
apart  by  law  for  the  two  regiments  belonging  to  this  state,  and 
from  the  further  fact  that  by  the  provision  in  the  act  of  the 
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suLth  of  April,  1790,  the  lots  were  to  be  balloted  for,  and  the 
patenta  to  issue  in  pursuance  thereof ,  and  in  the  name  of  the 
original  soldier.  If  Daniel  Hungerford  was  the  soldier  who 
belonged  to  that  company  and  regiment,  and  no  person  of  the 
name  of  David  Hungerford  was  a  soldier  in  that  regiment^  there 
must  have  been  a  misnomer  in  the  christian  name  of  the  paten- 
tee. I  think  the  eTidence  taken  at  the  trial  establishes  the 
mistake;  and  the  question  is,  whether  that  evidence  was  admie- 
ble,  and  if  so,  what  the  legal  effect  of  it  ?  Here  is  no  ambiguity 
in  the  face  of  the  patent,  but  it  is  a  latent  ambiguity,  and  ac- 
cording to  the  general  rule  the  parties  may  go  into  extrinsio 
evidence  to  ascertain  the  grantee,  and  clear  up  the  mistake  in 
the  soldier's  name.  Parol  evidence  has  been  admitted  in  the 
case  of  a  will,  to  ascertain  the  person,  when  two  were  of  the 
same  name,  or  when  there  had  been  a  mistake  of  the  christian 
name  of  the  devisee:  Cheynet/'a  case,  5  Co.  68;  Ulrich  t.  lAkh^ 
/feW,2Atk.  373;  Parsons  v.  Parsons,  1  Ves.,  jun.  266;  T^umasy. 
Thomas,  6  T.  B.  671.  But  with  respect  to  deeds  and  grants,  the 
old  general  rule  seems  to  have  been,  that  an  omission  or  mis- 
take of  the  christian  name  of  the  grantee  rendered  the  grant 
void.  This  was  the  opinion  of  the  judges  in  the  case  of  ffum" 
ble  V.  Olover,  Cro.  Eliz.  328;  and  it  is  stated  by  Lord  Bacon, 
(Maxims,  107),  that  if  one  grant  land  to  I.  S.,  son  and  heir  of 
G.  S.,  and  it  be  true  that  he  is  son  and  heir  of  G.  S.,  but  his 
name  is  Thomas,  it  is  a  void  grant.  Lord  Coke,  however,  holds, 
Co.  Lit.  3  a.,  that  a  grant  may  sometimes  be  good,  though  the 
grantee's  name  of  baptism  be  mistaken.  Thus,  if  lands  be  given 
to  Bobert,  Earl  of  Pembroke,  when  his  name  is  Heniy,  or  to 
George,  Bishop  of  Norwich,  when  his  name  is  John,  the  ^rant 
is  still  good,  because  there  can  be  but  one  of  that  name  of  dig- 
nity. If,  then,  the  patent  in  this  case  had  designated  the  Hun- 
gerford intended,  by  specifying  the  regiment  and  company  to 
which  he  belonged,  at  the  time  of  his  death,  it  might  have  been 
good,  as  being  equally  susceptible  of  being  reduced  to  certainty. 
But  the  patent  adds  no  description,  or  demonstration  to  the 
name  of  the  patentee.  It  is  simply  a  patent  of  the  lot  to  David 
Hungerford,  and  according  to  the  rule  which  has  been  men- 
tioned, the  heirs  of  Daniel  HuDgerford  cannot  take  under  that 
patent,  because  their  ancestor  is  not  the  patentee  named.  In 
all  the  cases  which  I  have  seen  where  there  was  a  misnomer, 
there  was  some  description  connected  with  the  name,  and  there 
was  no  other  person  who  set  up  a  title  in  competition  under  the 
erroneous  name;  but  here  the  defendant  claims  under  one  David 
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Hnoigeiford,  sad  contends  that  he  was  the  grantee^  and  a 
Boldier  in  the  line  of  this  state,  though  the  proof  of  the  fact  is 
extremely  weak,  and  no  proof  was  offered  that  he  was  a  soldier 
in  McEean's  company,  in  the  first  regiment,  or  that  he  belonged 
to  either  of  the  two  regiments  of  infantzy,  for  the  use  of  whom 
the  military  boonty  lands  were  appropriated.  The  verdict  is  to 
he  considered  as  eetablishing  the  fact  that  Daniel  was  the  soldier 
who  served,  and  mnst  have  been  the  soldier  intended. 

The  grant,  then,  is  either  void  by  reason  of  the  misnomer,  or 
ihe  parol  proof  snpplies  and  corrects  the  mistake  in  the  chris- 
tian name  of  the  soldier  intended,  and  in  either  ease,  the  lessors 
•of  the  plaintiff  are  entitled  to  recover.  We  do  not  go  upon  the 
giDond  that  the  act  of  the  legislature  could  divest  a  right  legally 
-acquired  under  the  patent.  It  could  not.  But  the  title  gave 
no  title  to  the  person  under  whom  the  defendant  holds,  because 
hh  was  not  the  patentee.  The  ancestor  of  the  lessor  of  the 
plaintiff  is  shown  by  the  proof,  and  found  by  the  verdict,  to  be 
ike  patentee  intended;  and  if  the  mistake  in  hia  christian  name 
rendered  the  patent  void,  the  title  to  the  lot  remained  in  the 
4rtata  until  the  act  of  the  legislature,  which  is  to  be  considered 
IB  the  light  of  a  legislative  grant,  and  supplying  the  place  of  a 
patent  in  the  ordinary  form.  The  competency  of  the  legislatuie 
io  alienate  their  lands,  by  statute,  is  not  to  be  questioned. 

3.  The  defendant  does  not  come  within  the  act  of  the  fifth  of 
April,  1803,  sess.  26,  c.  88,  entitling,  in  certain  cases,  the  tenant 
in  possession  of  the  militaiy  lands  to  payment  for  his  improve- 
menta.  The  defendant  is  a  lessee  under  Stanly,  who  entered 
upon  the  lot  claiming  it  in  right  of  his  wife,  who  was  the  heir 
^  one  David  Hungerford.  Here  was  no  entry  and  settlement 
«nder  color  of  purchase,  but  under  color  of  title  by  descent. 

The  motion  for  a  new  trial  is  accordingly  denied. 

Motion 


Jackson  v.  Bull. 

C&isoa  XV  Dsvm  Cbbatbs  a  Fas. — ^Where,  in  a  deriw,  the  p«y« 
meat  of  the  teitator'i  debti  i»  charged  upon  the  estate^  and  there  axe  no 
wotda  of  limitatioii,  the  devisee  takes  only  an  estate  for  life;  but  where 
the  ehaige  is  on  the  person  of  the  derisee,  in  respect  of  the  estate  in  his 
hands,  he  takes  a  fee.  Accordingly,  where  a  father  devised  certain  real 
estate  to  his  two  sons,  to  be  equally  divided  between  them,  and  added, 
'*ihe  debts  to  be  paid  out  of  my  estate  that  I  shaU  die  seiMd  o("  it  was 

held  that  the  sons  took  an  estate  for  life  only. 
Am.  Pro.  Vol.  VI— 21 
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EnEoncizrr.  The  case  is  stated  in  the  opinion.  Verdict  for 
the  plaintiff. 

c7.  Tallmadge^jun.,  for  the  plaintiff. 

Oakley^  contra. 

By  Oourt,  Kent,  0.  J.  The  lessors  of  the  plaintiff  claim  as 
heirs  at  law  of  Joshua  Hamlin,  deceased,  and  the  only  question 
in  the  case  is  whether  his  sons  Joshua  and  Ephraim^  under 
whom  the  defendants  hold,  took,  by  virtue  of  his  will,  an  estate 
in  fee  or  for  life.  The  testator  gave  to  his  son  David  the  farm 
he  (David)  then  lived  on,  and  he  gave  to  his  two  sons,  Joshua 
and  Ephraim,  the  farm  he,  the  testator,  lived  on,  to  be  equally 
divided  between  them,  and  adds:  "  The  debts  to  be  paid  out  of 
my  estate  that  I  shall  die  seised  of."  As  there  are  no  apt  words 
of  limitation,  the  two  sons  took  only  an  estate  for  life,  unless  a 
fee  is  to  be  inferred  by  implication,  by  reason  pf  the  charge  of 
the  debts  upon  the  estate. 

The  distinction  which  runs  through  the  cases  is  that  where 
the  charge  is  upon  the  estate,  and  there  are  no  words  of  limita- 
tion, the  devisee  takes  only  an  estate  for  life,  but  where  the 
charge  is  on  the  person  of  the  devisee,  in  respect  of  the  estate 
in  his  hands,  he  takes  a  fee,  on  the  principle  that  he  might 
otherwise  be  a  loser:  OoodtUle  v.  Maddem,  4t  East,  496;  Doe  v. 
Snelling,  6  Id.  87;  Moore  v.  Denn,  2  Bos.  &  P.  247;  Doe  v. 
Clarke,  6  Id.  843;  Colyer's  case,  6  Co.  16.  When  the  charge 
is  on  the  person,  the  devisee  takes  the  estate  on  condition  of 
paying  the  charge,  and  if  he  die  in  the  life-time  of  the  testator, 
the  charge  ceases;  and  if  he  refuse  to  accept  and  perform,  the 
devise  is  void,  and  the  heir  may  enter.  In  this  case,  the  will 
merely  created  the  charge  upon  the  estate.  There  was  no  per- 
sonal charge  upon  the  devisees,  and  consequently  the  case  is 
not  within  the  reason  of  the  rule  for  enlarging  the  estate  into  a 
fee,  by  reason  of  a  charge.  It  may  admit  of  some  dispute  what 
words  will  amount  to  a  charge  on  the  person,  so  as  to  render 
the  devisee  who  accepts  of  the  land,  personally,  and  at  all 
events,  liable  for  the  debt  or  legacy  charged,  and  the  cases  on 
this  point  are  not  altogether  consistent.  In  Dichem  v.  Mar^udl, 
Cro.  Eliz.  830,  A.  devised  all  his  lands  and  goods,  after  his 
debts  and  legacies  paid;  and  in  'Denn  v.  Miller,  5  T.  B.  558, 
the  devise  was  of  all  lands  and  goods,  after  payment  of  his  just 
debts,  etc.,  and  it  was  held  in  both  cases  that  the  devisee  took 
only  an  estate  for  life;  and  thou^s^h  the  latter  decision  was  re- 
versed in  the  exchequer  chamber,  9  Au^i  '^M    I  "^tn^  jit  P  ^5t^ 
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it  ifas  not  upon  the  point  of  the  nature  and  effect  of  the  oharge. 
In  Doe  y.  JUen^  8  T.  B.  497,  the  devise  was  that  after  the  debts 
being  first  paid  out  of  the  personal,  and  if  not  su£Soient,  out  of 
the  real  estate,  he  devised,  etc.,  and  the  devisee  was  held  to 
take  only  an  estate  for  life.  So  in  BedovJU  v.  Redoubt^  8  Yin. 
217,  pL  18,  the  devise  was  that  five  hundred  pounds  be  paid 
as  Boon  as  may  be  out  of  the  aforesaid  estate  and  premises;  and 
in  Doe  y.  Clarhe^  6  Bos.  &  P.  843,  the  words  were,  I  charge 
all  my  estate,  both  real  and  personal,  with  the  payment  of  the 
above  legacies,  and  yet  in  neither  case  did  the  devisee  take  a 
fee  for  want  of  apt  words  of  inheritance. 

These  are  instances  of  a  charge  upon  the  land  and  not  upon 
the  person.  But  the  following  cases  might  be  cited  to  illustrate 
the  other  part  of  the  rule.  As  in  Colyer^a  case,  6  Oo.  16,  the 
devise  was  to  A.,  he  paying, etc.;  and  in  Doe  v.  HolmeSy  8  T.  B. 
1,  the  words  were,  I  give  my  house  and  furniture  to  A.,  she 
paying,  etc.;  and  in  OoodtUle  v.  Middem,  4t  East,  496,  the  de- 
vise was  of  all  the  rest,  etc.,  of  lands,  goods  and  chattels,  etc., 
to  my  executrir,  etc.,  so  that  she  pay,  etc.,  and  they  were  all 
held  to  be  charges  on  the  person,  so  as  to  carry  a  fee  by  reason 
of  the  charge.  There  are  other  cases  of  this  kind  which  have 
been  held  to  cany  a  fee,  though  the  words  were  not  so  strong. 
Thus,  in  PkUipe  v.  JSele,  1  Bep.  in  Ch.  101,  the  words  were,  all 
the  rest  of  my  goods  and  lands  I  give  to  A.  to  discharge  all 
things  charged  in  my  will;  and  in  Doe  v.  Bichardeon,  3  T.  B. 
356,  the  devise  was  of  all  the  lands,  etc.,  his  legacies  and  fun- 
eral expenses  being  thereout  paid;  and  in  Doe  v.  SneUing,  5 
East,  87,  the  devise  was  of  lands  and  goods,  after  having  there- 
out first  paid  debts  and  legacies,  and  in  all  these  cases  the  de- 
visee was  held  to  take  a  fee. 

It  will  be  in  vain,  as  must  appear  from  this  imperfect  sketch 
of  a  few  leading  cases,  to  look  for  uniformity  and  harmony  of 
decision  in  this  branch  of  the  law.  The  opinion  of  the  court 
of  0.  B.  in  Doe  v.  Clarke,  5  Bos.  &  P.  343,  very  justly  questions 
the  application  of  the  general  principle  in  the  two  last  cases 
above  referred  to,  since  the  charge  appeared  very  evidently  to 
be  upon  the  estate,  and  not  personally  upon  the  devisee.  Cases 
may  frequently  mislead  us  by  their  misapplication  of  principle, 
but  it  is  our  duty  always  to  endeavor  to  recall  and  adhere  to  the 
principle,  in  opposition  to  any  particular  case.  The  reasoning 
of  Sir  James  Mansfield  is  the  most  plain  and  logical  of  any  in 
the  modem  cases  on  this  point;  and  the  case  of  Doe  v.  Clarke  is 
Uie  most  recent,  and  perhaps  the  most  sound  authority,  and  it 
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is  decisive  to  show  tiiat  tiie  chazge  in  the  praient  case  waa 
upon  the  land,  and  not  upon  the  person  of  tiie  deviaeea,  and 
that  they  took  onlj  an  estate  for  life.  That  case,  aa  well  aa  the 
case  of  Bedaubi  y.  Bedoubt,  ia  in  point  on  another  ground,  and 
shows  that  the  de^iseea  here  took  only  fior  life.  Sir  J.  Mans- 
field says,  there  is  no  case  whkdi  haa  decided  that  a  general 
chaige  upon  the  whole  estate  will  give  a  fee  to  the  devisee  of 
only  a  partionlar  part  of  that  estate.  In  RedouM  t.  BedouM 
Bad  in  Doe  y.  Olarhe,  the  chaige  was  general,  and  the  devise  in 
question  only  a  paitioular  part  of  the  estate,  and  the  charge 
was  held  not  to  enlarge  the  estate  to  a  fee.  In  the  present  case 
also,  the  chaige  is  upon  the  whole  estate  gen^Ally,  and  not 
spedfioally  upon  the  farm  devised  to  the  two  sons,  under  who 
the  defendants  held. 

The  case  of  Jackmn  y.  Hoaria,  8  Johns.  141,  is  also  in  point. 
The  chaige  there  was  general,  and  the  devise  to  Heniy  Hazria 
of  a  particular  lot.  The  chaige  there  was  also  on  the  estate, 
and  not  on  the  person,  and  the  decision  was  undoubtedly  cor- 
rect upon  the  principles  aborve  laid  down,  though  perhaps  that 
decision  would  have  rested  better  upon  one  or  the  other  of 
those  grounds,  for  either  is  sufficient,  than  upon  the  principle 
which  was  there  assumed. 

The  lessors  of  the  plaintiff  are  aooordinglj  entitled  to  leoovei 
the  proportion  stated  in  the 

Judgment  for  the  plaintiff. 


Highland  Turnpike  Company  v.  MoKsak. 

[10  JOEDraov,  164.] 

CoBioaixiOH  Books  as  Evidence.— The  general  rule  ia  that  oorpontuja 
books  are  evidenoe  of  the  prooeedinga  of  the  oorperation;  bat  then  it 
most  appear  that  they  are  the  corporation  booka,  and  that  they  havt 
been  kept  aa  aach,  and  tiie  entriea  made  by  the  proper  offioer,  or  aooM 
other  peraoa  in  hia  neeeaaary  abaenoe.  It  ia  not  anffioient  thai  the  booka 
aro  in  the  haudwilUng  of  one  who  appean  from  the  entriea  therein,  and 
in  no  other  iray»  to  have  been  the  aecretaiy. 

AonoK  on  the  case  to  recover  the  amount  suheoribed  by  de- 
fendant in  The  Highland  Turnpike  Company.  To  prove  the 
proceedings  under  the  act  eatabliahing  the  corporation,  and  the 
Averments  of  the  declaration  alleging  the  adverttaement  of  notice 
of  election  of  directors,  the  commencement  of  operations  on 
•the  road.  etc..  the  plaintiffs  offered  a  book  of  sunniBB  purpoit* 


Jfay,  1813.]  Highlakd  Titbkpike  Oo.  v.  MoExav.  S26 

ing  to  be  the  minutes  of  the  company,  and  called  a  witness  to 
testify  that  they  were  in  the  handwriting  of  Howland,  therein 
named  as  secretazy.  This  evidenoe  was  objected  to,  but  admit- 
ted,  and,  pursuant  to  the  direction  of  the  judge,  a  verdict  was 
returned  for  the  plain tifh.  Motion  in  arrest  of  judgment  and 
for  a  new  trial. 

J.  TaUmadge,  jun. ,  for  the  defendant,  cited  1  Sir.  W;  8  Johns. 
226;  8  Id.  212,  878;  BuU.  N.  P.  282. 

Oakiey^  ccmtra. 

By  Court.  The  motion  for  a  new  trial  and  a  motion  in  arrest 
of  judgmfifnt  were  tried  together;  but  as  the  court  are  in  favor 
of  the  first  motion,  it  is  unnecessary,  at  present,  to  «spxes8  an 
opinion  upon  the  second. 

The  plaintifffl  were  bound  to  prove,  upon  the  trial,  the  aver- 
ments in  their  declaration;  and  if  the  book  of  minutes  which 
was  introduced  had  been  legally  authenticated,  it  would  have 
contained  the  requisite  proof  of  those  averments.  The  general 
rule  is,  and  it  is  a  rule  of  evidence  essential  to  public  conveni- 
fiooe,  that  corporation  books  are  evidence  of  the  proceedings  of 
ihe  corporation;  but  then  it  must  appear  that  they  are  the  cor- 
poration books,  and  that  they  have  been  kept  as  such,  and  the 
entries  made  by  the  proper  officer,  or  some  other  person  in  his 
neoessary  absence:  King  v.  MotherseU^  1  Str.  93;  12  Yin.  tit.  Ev. 
90,  pL  16;  2  Oamp.  N.  P.  101.  In  this  case  there  was  no  legal 
evidence  of  the  authenticiiy  of  the  book,  as  being  the  minutes 
of  the  company,  or  that  it  had  been  regularly  kept  as  such  by 
the  proper  officer.  The  whole  evidence  consisted  of  the  f aot 
that  the  book  was  in  the  handwriting  of  one  Howland,  who 
appeared  from  the  entries  in  the  book  (but  in  no  other  way)  to 
have  been  secretary  to  the  board.  Unless,  then,  the  book  be 
considered  as  proving  itself,  there  was  no  proof  of  its  being  the 
lM>ok  it  purported  to  be. 

The  motion  for  a  new  trial  is  accordingly  granted,  mtii  coste 
to  abide  the  event  of  the  suit. 

New  trial  granted. 
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Dbwitt  v.  Tatbs, 

[10  JOBMOM,  IM.] 

CuMULATiva  Lbgact,  What. — ^Where  the  aame  sum  of  momey  is  gi^en  twies 
to  the  same  legatee,  in  the  aame  writing,  he  can  take  only  one  of  tfa# 
soms  bequeathed;  the  latter  sum  is  presumed  to  be  a  Substitation  of  the 
former,  and  it  is  incombent  on  the  legatee  to  rebut  this  presumption  and 
show  a  contrary  intention.  But  where  the  two  bequests  are  in  diffoent 
instruments,  as  by  will  in  the  one  case  and  by  a  codicil  in  the  other,  tha 
presumption  is  in  favor  of  the  legatee's  taking  both  sums. 

BviDKNCX  or  Testator's  Intention. — The  presumption  in  either  ease, 
whether  against  the  cumulation,  because  the  legacy  is  repeated  in  tlw 
same  instrument,  or  in  favor  of  it,  because  the  legacy  is  by  difibrent  in* 
struments,  is  liable  to  be  controlled  and  repelled  by  internal  evidence  and 
the  circumstances  of  the 


AonoN  of  debt  for  a  legacy.  A  yerdiot  waa  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  court,  from  "whioh  the 
case  appears. 

HuntingUm,  for  the  plaintiffs. 

Skinner f  contra. 

By  Court,  Kkwt,  0.  J.  This  is  the  case  of  a  sum  of  mon^ 
given  twice  in  the  same  instrument  to  the  same  legatee.  The 
general  rule  on  this  subject,  from  a  review  of  the  numerous 
cases,  appears  evidently  to  be,  that  where  the  sum  is  repeated  in 
the  same  writing,  the  legatee  can  only  take  one  of  the  sums 
bequeathed.  The  latter  sum  is  held  to  be  substitution,  and  they 
are  not  taken  cumulatiyely  unless  there  be  some  evident  inten- 
tion that  they  should  be  so  considered,  and  it  lays  with  the  leg- 
atee to  show  that  intention  and  rebut  the  contrary  presumption. 
But  where  the  two  bequests  are  in  different  instruments,  as  by 
will  in  the  one  case  and  by  a  codicil  in  the  other,  the  presump- 
tion is  in  favor  of  the  legatee,  and  the  burden  of  contesting  that 
presumption  is  cast  upon  the  executor.  The  presumption  either, 
whether  against  the  cumulation,  because  the  legacy  is  repeated 
in  the  same  instrument,  or  whether  in  favor  of  it,  because  the 
legacy  is  by  different  instruments,  is  liable  to  be  controlled  and 
repelled  by  internal  evidence  and  the  circumstances  of  the  case: 
Godolphin's  Orphan  Legacy,  part  8,  c.  26,  s.  46;  Swinb.,  part  7, 
c.  21,  8.  13;  Duke  ofSi  Albans  v.  Beauclerk,  2  Atk.  636;  Garth 
V.  Meyrick,  1  Bro.  80;  Ridges  v.  Morrison,  Id.  889;  Hooley  v.  Hat- 
ton,  Id.  390,  n;  Wallop  v.  HeweU,  2Ch.  B.  87;  NewpoHy.SSnM- 
ton.  Id.  58;  Jamea  v.  Semmens,  2  H.  Bl.  814;  AUen  v.  CoZZen,  8 
Ves.,  jun.  289;  Barclay  v.  Wainvmghi,  Id.  462;  Osborne  v.  Duke 
of  Leeds,  5  Yes.  d09. 
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This  question,  which  appears  to  have  arisen  so  often,  and  to 
have  been  so  learnedly  and  ably  discussed  in  the  English  courts, 
was  equally  familiar  to  the  civil  law.  The  same  rule  ezicified 
there,  and  subject  to  the  same  control:  Dig.  80,  31,  34;  Id.  22, 
8, 12,  and  the  notes  of  Gothofrede,  ibid.  Yoet,  Com.  ad  Pand. 
torn.  2,  408,  s.  84.  And  Chancellor  D'Aguesseau,  in  his  plead- 
ings in  the  case  of  The  Heirs  of  Vaugermain,  OeuYres,  torn.  2, 
21,  adopts  and  applies  the  same  rule  to  a  case  arising  under  the 
French  law.  The  civil  law  puts  the  case  altogether  upon  the 
point  of  the  testator's  intention;  but  then  if  the  legacy  was  re- 
peated in  the  same  instrument,  it  required  the  highest  and 
strongest  proof  to  accumulate  it  Emdeniiasimia  probcUionibus 
odendalur  tesiatorein  multiplicasse  legatum  voluisse. 

In  the  present  case,  what  are  the  intrinsic  circumstances  to 
show  a  manifest  intent  of  the  testator  to  multiply  the  legacy  ? 
The  only  material  variation  in  the  two  bequests  is,  that  in  tiie 
latter  instance  the  legacy  was  charged  upon  Philip  Yanderbergh 
in  respect  to  the  real  estate  to  him  devised.  But  this  affords 
no  evidence  of  an  intention  to  accumulate.  The  inference  is 
the  other  way.  It  was  only  strengthening  the  security  of  the 
legacy  by  means  of  the  charge.  There  was  no  specified  object; 
there  was  no  assigned  reason  or  cause,  as  respected  the  lega- 
tees, for  repeating  the  bequest.* 

Courts  have  required  some  new  or  additional  cause  for  en- 
larging the  bounty,  before  they  have  held  it  accumulative,  un- 
less the  words  of  the  will  clearly  showed  the  intent.  In  a  will 
the  testator  gave  double  legacies  to  his  debtors,  but  he  added, 
in  those  cases,  that  they  were  "  in  addition  "  to  what  he  had  be- 
fore given;  and  the  master  of  the  rolls,  in  Barclay  v.  Wainwrighl^ 
said  that  he  laid  considerable  stress  upon  this,  that  where  the 
testator  meant  addition  he  expressed  it.  The  whole  will  de- 
notes throughout  a  careful  and  studied  apportionment  of  the 
testator's  estate  among  his  children,  according  to  his  opinion  of 
their  wants  and  circumstances;  and  he  imposed  several  trusts 
and  charges,  probably  with  a  view  to  greater  accuracy  in  the 
partition  of  his  estate.  He  appoints  four  sons  executors,  but 
he  charges  his  funeral  expenses  upon  three,  and  his  debts  upon 
two  of  them.  A  small  variation  in  the  direction  as  to  payment 
will  not  alter  the  construction.  In  Halford  v.  Wood^  4  Yes.  76, 
the  legacy  was  an  annuity  of  thirty  pounds  for  life,  and  in  the 
one  instance  it  was  declared  to  be  payable  quarterly,  and  in  the 
other  instance  the  will  was  silent  as  to  the  payment,  and  yet 
was  not  held  accumulative.     So  also  in  Oreenwood  v.  Oreenivood^ 
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1  Bro.  31,  n.,  the  one  legacy  was  simply  to  Maqr  Cook,  "  for 
h^  own  use  and  disposing,  notwithstanding  bar  eoTartore;''  and 
yet  Lord  Bathnrst  decreed  that  she  was  entitled  to  one  legaqr 
only. 

As,  then,  the  suhetitated  legacy,  in  this  case,  has  been  paid 
by  the  devisee  on  whom  it  was  chaxged,  the  defendant  is  en* 
^tled  to  judgment. 

Judgment  for  the  defendant. 


Jackson  v.  Henrt. 

[10  Joanooi,  US.] 

Who  AvtaofFBD  bt  Usubt. — A  bortajide  parohttMr,  withoat  nofBoe^  under  a 
nle  ZDide  by  virtae  of  a  power  of  attorney  contuned  in  a  mortgage  is  not 
affected  by  luary  in  the  origiDal  oontraot. 

UsuBT,  BXTWXEN  (huEOiNAL  Paktzes. — Though  the  statute  against  nsoiy 
declares  the  osarioos  contract  and  security  utterly  Toid,  yet  this  is  only 
between  the  origioal  parties  on  the  instrument  infected  with  usury. 
Where  the  original  usurious  contract  has  been  changed  by  a  new  con- 
tract founded  on  it,  in  which  an  innocent  person  is  a  party,  the  def enas 
of  usury  cannot  be  aet  up  against  such  innocent  purchaser. 

EjEOiCMEirr.  The  plaintiff's  l^sors  were  the  heirs  at  law  of 
Daniel  Miles.  The  defendant  gave  in  evidence  a  mort^^e  of 
the  premises  in  question  from  Miles  and  his  wife  to  one  Mc- 
Gourck.  In  this  mortgage  was  a  clause  empowering  the  mort- 
gagee, his  heirs,  executors,  administrators  or  assigns,  to  sel\  the^ 
premises  at  public  auction,  in  case  the  principal  or  interest 
should  be  unpaid.  McOourck  died,  and  by  will  devised  the^ 
mortgage  to  his  wife  Sarah,  and  made  her  sole  executrix.  She^ 
for  a  valuable  consideration,  assigned  the  mortgage  to  the  de- 
fendant, who  advertised  the  premises  for  sale  at  public  auction, 
the  principal  and  interest  being  due  and  unpaid.  The  premises 
were  accordingly  sold  at  public  auction  to  B.  Henry,  who  re- 
conveyed  the  same  to  defendant  a  month  afterwards  for  the  con- 
sideration of  one  dollar. 

The  counsel  for  the  plaintiff  then  offered  to  proTe  that  tha 
mortgage  was  giyen  for  a  loan  on  which  usurious  interest  had 
been  reserved.  This  evidence  was  objected  to  as  not  affecting 
defendant's  title,  but  was  admitted.  The  jury  found  for  tho 
plaintiff,  and  the  defendant  excepted. 

Van  Vechien  and  Hoffman,  for  the  defendant,  contended  that 
the  sale  was  a  species  of  foreclosure  by  law:  Bergen  v.  BenneU^ 
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1  Cai.  Caa.  1  [2  Am.  Deo.  281];  that  the  defendant  ivsBhvonaJide 
purchaser,  and  not  effected  by  thensurjin  the  mortgage;  that  the 
usury  should  have  been  pleaded  to  avoid  a  specialty:  Cro.  Eliz. 
588, 104;  2  Str.  1048;  1  Id.  498;  2  Yes.  147;  1  Atk.  845;  3 
Lntw.  464:  that  the  lessors  of  the  plaintiff  knew  of  the  usury, 
and  cannot  now  take  adTantage  of  it,  their  failing  to  disclose 
the  same  being  fraudulent:  2  Johns.  589;  1  Eq.  Cas,  Ab.  356,. 
pi.  10;  1  Ch.  Cas.  128;  Eobba  v.  Nofimi,  9  Mod.  85,  88. 

Cody,  for  the  plaintiff,  cited  the  statute  of  usury,  sess.  24,  c. 
146,  and  lurged  that  the  mortgage  was  absolutely  Toid,  so  that 
no  estate  could  pass:  Ord  on  Usury,  90;  1  Lev.  307.  The  de- 
fendant can  only  be  considered  as  an  assignee,  and  in  that 
character  he  cannot  support  the  mortgage:  Fow.  on  Mort.  285; 
6  Johns.  81 ;  8  Id.  144.  In  ejectment  it  is  not  necessary  to  plead 
the  usury,  it  may  be  shown  on  the  trial:  1  Esp.  11. 

By  Cknurt,  Esht,  0.  J.  The  material  and  important  question 
presented  by  the  bill  of  exceptions  is,  whether  a  bona  fide 
purchaser  without  notice,  under  a  sale  duly  made  according  to 
the  statute,  by  virtue  of  a  power  contained  in  a  mortgage,  can 
protect  himself  against  the  allegation  of  usury  in  the  debt  for 
which  the  bond  and  mortgage  were  given. 

The  statute,  sess.  24,  c.  146,  authorizes  and  regulates  the  sale^ 
under  such  a  power;  and  requires  it  to  be  at  public  auction  on 
SIX  months'  notice,  and  declares  that  it  "  shall  not  be  defeated 
to  the  piejudi^  of  any  batiafide  purchaser  thereof  in  favor,  or 
for  the  benefit,  of  any  person  claiming  the  equity  of  redemp- 
tion." The  statute  accordingly  renders  such  a  sale  equivalent 
to  a  foredoeure  and  sale  under  a  decree  in  chancery;  and  it 
would  be  against  the  policy  and  principles  of  law,  as  well  as  the 
plain  language  of  the  statute,  to  allow  the  sale  in  this  case  to 
be  defeated.  It  is  true  that  the  statute  of  usury,  sess.  10,  c. 
93,  declares  all  *'  bonds,  bills,  nofes,  contracts  and  assurances/' 
infected  with  usury  **  utterly  void;"  and  so  are  the  adjudged 
eaeea,  where  the  suit  at  law  is  between  the  original  parties,  or 
upon  the  very  instrument  infected.  But  when  the  contract  haa 
been  changed  by  a  new  contract  founded  upon  it,  in  which  an 
innocent  person  was  a  party,  the  usury  has  not  been  permitted 
to  be  set  up.  Thus  in  the  case  of  Gvihbert  v.  Hales^  d  T.  B. 
890,  where  A.  made  an  usurious  note  to  B.,  who  transferred  it 
to  0.  for  a  valuable  consideration,  without  notice  of  the  usury, 
and  A.,  thereupon  gave  a  bond  to  C.  for  the  amount,  the  bond 
held  not  to  be  affected  by  the  usury.    And  Lord  Eenyon 
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Cunningham  v.  Morrell. 

up  JoHmov.  908.J 

RlcoTXBT  ON  Defendant  CoyxNAirrs.~It  waa  Agreed  between  defendADt 
and  plaintiff  fhftt  defendant  ahonld  pay  plaintiff  for  completing  the  whol» 
of  oertoin  work,  a  specified  ram  to  be  paid  on  or  before  %  day  fixed,  in 
inatallmenta  as  the  work  progresaed;  these  oovenanta  wece  held  to  b» 
dependent,  and  plaintiff  not  entitled  to  reoover  the  whole,  without  fnll 
periormance,  nor  any  proportion  without  a  eatable  peifonnanee. 

MonoN  to  set  aside  the  referees'  report  m  an  action  of  cove- 
nant. Articles  of  agreement  were  entered  into  between  the 
plaintiffs  and  defendant  relative  to  the  constmction  of  a  turn- 
pike road.  The  material  covenant  was  as  follows:  *'The  party 
of  the  fiirst  part  agrees  to  pay  to  the  party  of  the  second  part» 
for  completing  the  whole  of  the  aforesaid  enumerated  articles 
of  coyenant  and  agreement,  the  sum  of  six  thousand  dollars,  to 
be  paid  on  or  before  the  twentieth  October,  1810,  in  install- 
ments as  the  work  progresses,  in  cash  and  stock  of  the  com- 
pany/' in  a  certain  manner.  The  referees  were  of  opinion 
that  the  plaintiffs  were  entitled  to  recover  only  in  proportion  to 
the  work  actually  done,  and  as  they  did  not  show  the  comple- 
tion of  the  whole  work,  a  report  was  made  in  favor  of  the  de- 
fendant. 

Duer,  for  the  plaintiffs,  relied  upon  Sears  v.  Fbvoler,  2  Johns. 
272,  and  Havens  v.  Bush,  Id.  887. 

Fisk,  contra,  cited  1  Saund.  319,  n.  3;  12  Mod.  455;  1  Ld. 
Baym.  662;  Year  Books,  48  Edw.  III.,  2,  3. 

By  Court,  Keht,  0.  J.  We  cannot  distinguish  this  case,  so 
as  to  take  it  out  of  the  operation  of  the  cases  of  Sears  y.  Fender, 
and  Havens  v.  Bush,  2  Johns.  272,  287.  Those  cases  were  gov* 
emed  by  the  English  decision,  in  Ihrry  v.  Diinise,  2  H.  Bl.  389; 
but  from  a  more  full  consideration  of  the  subject,  we  are  now 
led  to  believe  that  the  court  of  C.  B.  earned  too  far  the  prin- 
ciple of  mutual  and  independent  covenants.  It  is  true  that  if 
hy  the  terms  of  the  contract  the  money  is  to  be  paid  by  a  daj 
certain,  and  whidi  is  to  happen  before  the  performance  of  the 
service,  or  by  a  day  certain,  and  there  is  no  day  certain  for  the 
performance,  the  performance  is  not  a  condition  precedent;  and 
the  party  may  sue  for  the  money,  without  averring  or  showing 
performance.  This  is  what  was  said  by  Lord  Holt,  in  the  case 
of  Thorp  V.  Thorp,  12  Mod.  455;  1  Ld.  Baym.  662;  and  he 
went  no  further  with  the  doctrine  of  mutual  covenants.    TVliere 
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it  would  be  repugnant  to  the  contract  to  make  the  eemce  a  con* 
ditiou  precedent,  the  parties,  he  observes,  are  left  to  mutual 
remedies,  on  which,  by  the  express  words  of  the  agreement, 
thej  have  depended.  The  cases  which  he  cites  of  Pool  y.  ToU 
cdser,  48  Edw.  III.,  2,  3,  and  Fordage  y.  Cole,  1  Saund.  319, 
are  to  this  effect;  and  in  both  of  them  the  entire  conBidea:ation 
was  to  be  paid  by  a  fixed  time,  and  which  might  precede  the 
eerrice.  Lord  Holt  further  said  in  that  case,  "  what  is  the  rea- 
eon  that  mutual  promises  shall  bear  an  action  without  perform* 
ance  ?  One's  bargain  is  to  be  performed  as  he  makes  it.  If  he 
makes  a  bargain  and  relies  on  the  other's  covenant  or  promise  to 
have  what  he  would  have  done  to  him,  it  is  his  own  fault.  If 
tiie  agreement  be  that  A.  shall  have  the  horse  of  B.,  and  A. 
agrees  that  B.  shall  have  his  money,  they  may  make  it  so;  and 
tiiere  needs  no  averment  of  performance  to  maintain  an  action 
on  either  side;  but  if  it  appear  by  the  agreement  that  the  plain 
intent  of  either  party  was  to  have  the  thing  to  be  done  to  him 
performed,  before  lus  doing  what  he  undertakes  of  his  side,  it 
must  then  be  averred." 

After  this  rational  explanation  of  the  rule,  we  cannot  but 
think  it  was  misapplied,  or  carried  to  an  unreasonable  length, 
in  Terry  v  DunUe.  The  covenant  in  that  case  was,  that  the 
plaintiff  should  finish  the  building  by  a  given  day,  and  the  de- 
fendant was  to  pay  the  consideration  by  installments  as  the 
building  should  proceed,  and  according  to  a  certain  and  specified 
state  of  advancement,  and  the  remaining  part  of  the  considera- 
tion when  the  building  should  be  completed.  But  because  two 
eeveral  sums  of  money  were  to  be  paid  before  the  whole  was 
performed,  and  when  only  a  part  of  the  service  was  performed, 
the  court  held  the  covenants  independent,  and  as  we  understand 
the  case,  and  as  the  reporter  understood  it,  that  the  plaintifl 
might  maintain  his  action  for  the  entire  consideration,  without 
any  ayerment  of  performance.  This  was  contrary  to  the  plain 
understanding  of  the  parties,  and  was  not  warranted  by  any  of 
the  cases  referred  to.  It  was  sufficient  for  the  plaintiff  to  hay# 
shown  the  advance  of  the  building  as  stipulated,  to  have  enti« 
tied  him  to  the  installment  then  to  be  paid;  but  to  entitle  him 
to  the  last  installment,  he  was  bound  to  aver  and  show  a  comple- 
tion of  ihe  contract.  The  good  sense  and  justice  of  the  case, 
as  it  appears  to  us,  required  this  construction,  and  the  meaning 
of  the  parties  could  not  have  been  mistaken. 

The  error  in  that  case,  and  in  the  two  cases  in  this  court  which 
followed  it,  consisted  in  holding  the  covenants  to  be  independ* 
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ent  throughout,  because  a  part  of  the  consideration  money  was 
to  be  paid  before  the  entire  service  was  to  be  perf onned.  This 
might  have  been  the  case  if  the  contract  in  all  those  cases  had 
not  provided  that  a  certain  part  of  the  consideration  was  to  be 
paid  on  the  completion  of  the  service,  and  which  rendered  the 
service,  pro  tanio,  a  condition  precedent.  There  is  nothing  un- 
reasonable nor  unusual  in  such  an  agreement.  It  has  been  the 
constant  language  of  the  English  courts,  that  the  dependence 
or  independence  of  covenants  depended  on  the  good  sense  and 
meaning  of  the  contract.  *  *  Their  precedency,"  said  Lord  Mans- 
field, '*  must  depend  on  the  order  of  time  in  which  the  intent 
of  the  transaction  requires  their  performance."  A  mechanic 
generally  stands  in  need  of  advances  from  time  to  time,  in  aid- 
ing him  to  procure  materials  to  carry  on  his  work,  and  the  em- 
ployer, if  prudent,  will  generally  reserve  a  considerable  pay- 
ment until  the  work  be  completed,  and  to  depend  on  such  com- 
pletion. But  if  all  these  payments  can  be  demanded  without 
performance,  merely  because  a  part  of  them  were  to  be  made  as 
the  work  advanced,  it  would  be  making  the  intention  of  the 
parties  subservient  of  technical  rules.  The  parties  have  an  un- 
doubted right,  if  they  please,  to  make  their  covenants  dependent 
or  independent  throughout,  or  to  make  the  covenants  independ- 
ent as  to  one  payment,  and  dependent  as  to  another.  They  have 
a  right  to  mould  their  contracts  so  as  to  suit  their  mutual  con- 
venience and  interests,  and  when  the  courts  can  ascertain  their 
meaning,  they  are  so  to  construe  the  contract  as  to  give  effect 
to  that  meaning,  provided  the  purpose  be  lawful. 

For  these  reasons,  I  apprehend  that  we  have  yielded  with  too 
much  deference  to  the  decision  in  IbrryY,DurUte,  and  did  not 
sufficiently  advert  to  the  evil  consequences  of  the  doctrine  in 
the  extent  there  laid  down.  It  becomes,  then,  our  duty  to 
limit  the  operation  of  that  case,  and  of  the  two  cases  in  this 
court  which  were  founded  upon  it,  so  as  better  to  fulfill  the  in- 
tention of  the  contract  and  the  justice  of  the  case;  and  in 
doing  this,  we  may  be  permitted  to  consider  it  as  some  apology 
for  those  decisions  that  we  at  the  time  reposed  upon  the  author- 
ity of  so  respectable  a  tribunal  as  the  0.  B.,  and  especially 
when  its  decision  was  supported  by  so  distinguished  a  judge  aa 
BuUer,  who  was  equally  eminent  for  a  clear  and  sound  judg- 
ment, and  for  diligent  and  profound  inquiry. 

Having  thus  freed  ourselves  from  undue  embarrassment  in 
oonsidering  the  real  merits  of  this  case,  we  say  that  as  the  road 
was  to  be  completed  on  or  before  the  twentieth  of  October, 
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ISlOy  and  as  the  defendant  was  to  pay  therefor  the  som  of  six 
thousand  dollars,  to  be  paid  on  or  before  that  daj»  in  install- 
ments as  the  work  progressed,  the  just  construction  of  the  con- 
tract is,  that  if  the  plaintiffs  will  go  for  the  whole  considera- 
tion-monej,  they  are  bound  to  aver  and  show  a  performance  of 
the  whole  work,  and  if  they  go  for  a  ratable  part  of  the  money, 
they  are  bound  to  show  a  ratable  performance.  The  decision 
of  the  referees  was  accordingly  correct,  and  the  motion  to  set 
iside  their  report  ought  to  be  dexiied. 
denied* 


Kellogo  V.  Gilbert. 

£10  JonMw.sao.] 

Bmsaps— What  Is. — ^A  sheriff  who^  knowing  that  the  jndgmeQt  ii  nnsatis- 
fied,  permite  the  defendant  to  go  at  lazge  by  the  direction  of  the  plaint- 
iff's attorney,  acting  merely  nnder  his  general  anthority,  is  liable  for  an 


Arobhxt's  Powsb  to  lliscHABOB  DinNDAirT.'— An  attorney  cannot  make 
a  valid  dischaige  of  a  defendant  in  cnstody  on  a  eo.  «a.,  without  the 
plaintiff's  consent,  or  without  satisfaction  receiyed  either  by  the  plaintiff 
or  by  the  attorney. 

AcnoH  against  a  sheriff  for  an  escape.  It  appeared  that  the 
defendant  had  arrested  one  Olark  on  a  ca.  sa.  in  favor  of  plaint^ 
iffy  and  that  Clark  afterwards  escaped  without  having  satisfied 
the  judgment.  The  defendant  offered  to  prove  that  plaintiff's 
attorney  directed  the  depuiy  sheriff  to  allow  Clark  to  go  out  of 
his  custody  to  procure  a  settlement  from  one  Wells,  which 
Clark  agreed  to  apply  to  the  satisfaction  of  the  judgment  in 
plaintiff's  favor;  and  that  Clark  never  returned  into  custody. 
The  evidence  was  rejected  and  a  verdict  found  for  the  plaintiff. 

Sherwood,  for  the  plaintiff,  moved  for  a  new  trial. 

Seeley^  contra. 

By  Court,  Enrr,  C.  J.  In  the  case  of  Jackwn  v.  BartteU,  8 
Johns.  861,  the  court  declared  that  the  attorney  on  record  for 
the  plaintiff  could  not,  by  virtue  of  his  general  character  as  at- 
torney, discharge  a  defendant  from  custody  on  execution,  with- 
out satisfaction.  There  is  no  case  to  be  found  in  which  it  has 
been  adjudged  that  he  had  that  power,  though  in  Payne  v.  Chute, 
Bolf.  866,  the  clerks  said  it  was  the  usual  course  for  the  attor- 
neys of  plaintiffs  to  acknowledge  satisfaction,  although  they 
receive  nothing.    What  was  meant  by  that  expression  does  not 
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distinctly  appear;  but  it  is  impossible  that  it  could  have  meant 
that  it  was  the  usual  course  to  discharge  judginents  without 
satisfaction  rendered  to  the  client,  or  without  his  consent. 

The  question  here  is,  whether  the  attorney  can  make  a  TaUi 
discharge  of  the  defendant  in  execution,  without  the  consent  of 
the  plaintiff,  and  without  any  satisfaction  received  either  by  the 
plaintiff  or  the  attorney.  In  all  the  modem  cases  in  which  the 
question  arose  as  to  the  right  of  taking  a  defendant  a  second 
time  in  execution,  after  he  had  been  once  taken  and  diachacgod 
on  terms,  the  discharge  is  uniformly  stated  to  have  been  by  the 
plaintiff,  or  by  his  consent:  Vigera  v.  Aldrick,  4  Burr.  2482; 
Tonipson  v.  Bristow,  Barnes,  205;  Jacques  v.  WUhy,  1  T.  B.  657; 
Bassel  v.  SoMer,  2  Mod.  186;  Clarke  v.  Clement,  6  T.  B.  525; 
Tanner  v.  Hague,  7  Id.  420, 

If  it  had  been  understood  to  be  the  law  that  the  attorney,  on 
bis  mere  motion  and  pleasure,  and  without  any  special  authox^ 
ity  or  satisfaction,  had  power  to  do  this,  the  books  would  not 
have  been  without  some  precedent  to  this  effect.  The  sheriff 
may  sometimes  be  misled,  from  the  habit  of  taking  his  direc- 
tions from  the  attorney;  but  when  the  rule  is  once  well  under- 
etood,  there  can  be  but  little  danger  of  injuiy  from  this  source; 
while,  on  the  other  hand,  the  power  assumed  in  this  case  would 
be  enormous,  and  dangerous  to  the  rights  of  clients.  In  the 
progress  and  until  the  consummation  of  the  judgment,  the  at- 
torney has,  no  doubt,  and  ought  to  have,  a  large  and  liberal 
discretion,  but  he  cannot  enter  a  relraxU;  for  that  is  a  perpetual 
bar,  and  equivalent  to  a  release.  This  was  the  resolution  of 
the  court  in  Beecher'a  case,  8  Co.  58,  *'  because,"  said  the  court, 
**  it  shall  be  a  perpetual  bar,  and,  in  a  manner,  a  release,  and 
the  admittance  of  the  court  cannot  prejudice  the  plaintiff  in  so 
high  a  degree.  But  in  all  dilatory  matters,  the  admission  of 
the  court  may  turn  the  plaintiff,  or  demandant,  to  delay,  but 
shall  never  bar  the  plaintiff,  or  demandant."  The  strongest 
instances  of  the  power  of  the  attorney  is  the  allowing  him  to 
confess  the  action,  without  the  will  and  consent  of  his  dient, 
and  this  shall  bind,  as  was  sadd  by  Montague,  C.  J.,  and 
Houghton,  J.,  in  Oray  v.  Cray,  2  Boll.  62. 

The  entiy  of  a  remiUUur  of  part  of  the  damages  by  the  attor- 
ney before  judgment,  has  been  held  valid  in  LanU>  v.  WOtiamB, 
1  Salk.  89;  6  Mod.  82;  but  it  did  not  appear  that  the  aet  was 
without  or  against  the  consent  of  the  dient.  It  was  the  oppo- 
site party  that  made  the  objection  on  a  writ  ol  enor.  And 
fioUe,  1  BolL  Abr.  201  m.  pL  2,  cites  a  case  in  4  Bdw.  m.,  in 
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which  it  was  adjudged  that  after jadgmeut  the  attorney  for  the 
plaintiff  oanld  not  release  the  damages^  for  that  his  power  after 
judgment  was  determined.  His  power  after  judgment  ex- 
tends only  to  the  issuing  of  execution  and  receiving  the  debt 
He  cannot  ackaowledge  satisfaction  on  record,  without  a  new 
warrant  for  the  purpose.  The  statute,  sess.  84,  c  196,  says  it 
must  be  done  by  the  party,  or  his  attorney,  ''  thereunto  law- 
fully authorized."  Gage's  case,  in  Styles,  129,  arose  on  the 
veiy  point  before  us.  The  plaintiff's  attorney,  by  fraud,  with- 
out the  consent  of  his  client,  acknowledged  eatisfaotion  upon 
the  judgment,  after  the  defendant  was  charged  in  execution, 
and  then  the  defendant's  attorney,  without  the  consent  of  his 
client,  acknowledged  another  judgment  for  the  same  debt.  The 
court  committed  both  the  attorneys  for  their  false  practice,  and 
said  there  was  fraud  against  fraud,  and  that  the  parties  were 
left  to  their  remedies,  one  against  the  other,  and  that  the  court 
would  examine  the  matter  again  on  another  day,  but  there  is  no 
further  note  of  the  case.  As  far  as  the  case  goes,  it  shows  at 
least  that  the  plaintiff  was  not  thereby  considered  as  losing  his 
demand. 

The  court  therefore  see  no  reason  to  doubt  of  the  opinion  de« 
liTered  on  this  point  in  Jackson  y.  BariieU.  It  did  not  appear 
in  that  case,  and  does  not  in  this,  that  the  attorney  ordered  a 
discharge  of  the  defendant  from  the  custody  of  the  sheriff  under 
any  pretext  of  a  satisfaction,  or  of  any  consent  from  his  client. 
There  was  here  not  eyen  any  imposition  upon  the  o£Scer.  The 
o£Scer  must  have  known,  as  well  as  the  attorney,  that  there  was 
no  satisfaction  or  plaintiff's  consent,  and  it  would  be  alarming 
to  creditors  if  such  a  yiolation  of  duty  between  the  attorney  and 
the  sheriff  was  permitted  to  destroy  the  plaintiff's  right  under 
his  judgment. 

The  motion  on  the  part  of  the  defendant  to  set  aside  the  ver- 
dict, is  therefore  denied. 

Motion  denied. 


Harbison  v.  Sawtel. 

[10  JonrtOM,  9U.] 

OnsiHAit  UHnnnAxnro.— Where  the  defendant  heing  bound  to  indemnify 

m  tliifd  penoD  in  a  rait  in  which  the  latter  bad  been  arretted,  requested 

the  plaintiff  to  beoome  a  special  bail  for  thia  third  perM>n,  and  pranuaed 

to  indemnify  him,  it  was  held  that  defendanfa  promiae  waa  an  origi 

inal  obligation,  and  not  within  the  atatate. 
Ax.  Dao.  Vox*.  VI— 32 
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Oebtiorabi  from  the  justice's  court.  It  appeared  that  at  the 
defendant  Harrison's  request,  Sawtel  had  become  special  bail 
for  one  Foot  in  action  against  him,  by  reason  whereof  Sawtel 
was  forced  to  expend  sundry  sums  of  money;  and  that  Harrison, 
at  the  time  of  requesting  Sawtel  to  become  bail,  had  promised 
to  indemnify  him.  The  defense  was  the  statute  of  frauds.  The 
justice  gave  judgment  for  the  plaintiff. 

P.  Van  Vechten^  for  the  plaintiff  in  error. 

Sedgwick,  contra. 

By  GoxTBT.  This  was  not  a  promise  to  pay  the  debt,  or  an- 
swer for  the  default  of  another  person.  It  was  an  original 
promise  between  the  parties  to  it,  that  one  ef  them  would  in- 
demnify the  other,  if  he  would  become  special  bail  for  a  third 
person,  whom  the  defendant  was  bound  to  protect  and  save 
harmless  in  the  suit.  It  was  done  at  the  request  and  for  the 
benefit  of  the  defendant,  as  it  saved  him  from  becoming  bail 
himself,  or  procuring  some  other  person  to  become  bail.  The 
case  had  nothing  to  do  with  the  statute  of  frauds,  and  there 
was  a  consideration  for  the  promise,  the  advantage  resulting  to 
the  defendant  from  the  plaintiff's  becoming  bail.  The  defend- 
ant being  answerable  for  the  party  sued,  the  becoming  bail  for 
the  party,  at  the  request  of  the  defendant,  was  as  beneficial  as 
if  the  plaintiff  had  become  bail  for  the  defendant  himself.  The 
damages  were  proved  by  the  expenses  the  plaintiff  had  been  put 
to,  in  endeavoring  to  surrender  Foot,  and  the  defendant  had 
acknowledged  the  plaintiff's  demand,  and  paid  part  of  it.  The 
recoveiy,  therefore,  was  just,  and  the  judgment  must  be  afKrmed. 

Judgment  affirmed. 

The  doctrine  of  this  oeie  is  approved  in  Carvitte  ▼•  Crofie,  6  Hill»  487. 


Moore  v.  Fox. 

[10  Jcmswon,  344.] 

PkaiOBHAVOB  WTTHiN  YsAK.— To  bring  an  agreement  within  the  etsfente  el 
iranda,  it  mnet  be  an  express  and  specific  agreement  not  to  be  perf  onned 
within  the  space  of  a  year;  and  if  the  thing  may  be  performed  within 
the  year,  it  is  not  within  the  act.  Ck>n8eqaentiy,  whero  an  agreement 
was  made  to  pay  a  minister  for  his  services  two  dollars  a  year,  and  it 
appeared  that  for  several  years  payments  had  been  made  half-yearly,  the 
promise  was  held  to  be  binding. 

Gebtiorari  from  the  justice's  court.    The  action  was  assump^ 
to  recover  four  dollars  for  two  years'  services  as  minister.    It 


Aug.  1813.]  Bell  v.  Clapp.  339 

appealed  that  the  defendant  Moore  promised  Fox  to  pay  him 
two  dollars  a  year  for  his  services  as  minister  and  had  paid  that 
amount  half-yearly  for  several  years.  The  defendant  now  con- 
tended that  the  promise  was  within  the  statute  of  frauds  and 
void.  The  case  was  tried  by  a  jury  who  found  for  the  plaintiff; 
upon  which  judgment  was  given. 

By  GouBT.  The  promise  was  valid,  and  not  within  the  stat- 
ute of  frauds,  for  it  does  not  appear  but  that  it  was  to  be  per- 
formed within  a  year.  It  was  to  be  performed  according  and 
in  proportion  to  the  service  rendered,  and  the  render  of  service 
was  to  commence  immediately;  and  as  the  defendant  had  for 
several  years  paid  half-yearly,  the  jury  had  a  right  to  presume 
that  the  promise  was  to  pay  half-yearly.  To  bring  the  case 
within  the  statute  of  frauds,  there  must  be  an  express  and  spe- 
cific agreement,  not  to  be  performed  within  the  space  of  a  year; 
and  if  the  thing  may  be  performed  within  the  year,  it  is  not 
within  the  act:  FerUon  v.  Embler^  3  Burr.  1278.  This  was  a 
clear  case  of  an  express  agreement  to  pay  for  services  to  be 
rendered,  and  the  recovery  was  just.  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 

See  this  csM  followed  in  ifeLees  V.  HaU,  10  Wend.  429;  PUn^Um  t.  Our- 
(te,  15  Id.  336;  Loekwood  v.  Barnes,  3  Hil],  130;  TrusCee$  v.  BrooUyn  Fir§ 
/m.  Co.,  19  N.  Y.  307. 

Bell  v.  Clapp. 

£10  Joenox.  268J 

SlABGH-WABKAHT,  Rbquisitxs  OF. — A  Bearch-wanant  under  the  hand  and 
■eal  of  a  jostice,  reciting  information  on  oath  that  certain  deecrihed 
goodi  had  been  stolen  by  specified  parties  and  were  oqnoealed  in  a  cer- 
tain house,  and  coounanding  the  officer  to  whom  it  was  directed  to  enter 
that  honse  in  the  daytime,  search  for  the  stolen  articles,  and  bring  them, 
with  the  owner  of  the  house,  or  the  person  who  had  them  in  custody, 
before  the  justice,  was  held  to  be  a  valid  warrant,  without  stating  the 
name  of  the  owner  of  the  goods. 

OincxR's  PowzB. — Under  such  a  warrant  the  officer  may  break  open  the 
door  of  the  honse,  if  it  is  shut,  and  if,  upon  demand,  it  is  refused  to  be 
opened. 

Tbbspass  quare  clatisumfregii.  The  defendant  pleaded  a  jus* 
tification  that  the  act  complained  of  was  committed  in  the  seir* 
ioe  of  a  search-warrant.    Demurrer  and  joinder. 

Woodward,  for  the  plaintiff. 

0.  Strong  and  Slosaon,  conira. 
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By  CocBT.  The  matter  set  forth  in  the  plea  is  a  justification 
of  the  trespass.  The  search-warrant  was  founded  on  oath,  and 
the  information  stated  that  one  hundred  barrels  of  flour  had 
been  stolen  from  the  wharf,  in  the  first  ward,  by  Richard  and 
Isaac  Jacques,  and  that  the  same,  or  a  part  thereof,  was  con- 
cealed in  a  cellar  of  Gideon  Jacques.  The  plea  then  states  that 
the  warrant,  being  under  the  hand  and  seal  of  the  magistrate, 
who  was  one  of  the  special  justices  of  the  city  of  New  York,  an 
officer  created  by  a  public  statute,  and  being  directed  to  the 
constables  and  marshals,  authorized  and  required  them  to  enter 
the  said  cellar,  in  the  daytime,  and  search  for  the  flour,  and  to 
bring  it,  together  with  the  said  Gideon,  or  the  person  in  whose 
custody  it  might  be  found,  before  the  justice;  that  in  pursuance 
of  the  warrant,  the  defendants,  the  one  being  a  constable  and 
the  other  a  marshal,  did  go  to  the  cellar,  which  was  a  part  and 
parcel  of  the  dwelling-house  of  the  plaintiff,  and,  after  being 
refused  entrance,  did  open  the  door  by  force  and  seize  the  flour 
in  as  peaceable  a  manner  as  possible.  This,  then,  was  a  valid 
warrant  duly  executed  by  these  officers.  The  warrant  had  aU 
the  essential  qualities  of  a  legal  warrant.  It  was  founded  on 
oath,  and  was  specific  as  to  place  and  object,  and  the  stolen 
goods  were  taken,  and  taken  in  as  peaceable  a  manner  as  the 
nature  of  the  case  admitted. 

In  EnMck  v.  Carrington,  2  Wils.  266;  11  St.  Tr.  313-S16,  Lord 
Camden  admitted  a  search-warrant,  so  well  guarded,  to  be  a 
lawful  authority.  The  warrant  did  not  state  in  whom  the  prop- 
erty of  the  flour  resided — nor  was  this  essential  to  its  validity; 
a  person  may  even  be  indicted  and  convicted  of  stealing  the 
goods  of  a  person  unknown.  Nor  did  it  affect  the  legality  of 
the  warrant  that  it  directed  the  officer  to  bring  Jacques,  to  whom 
the  cellar  belonged,  or  the  person  in  whose  custody  the  flour 
might  be  found.  It  was  impossible  for  any  warrant  to  be  more 
explicit  and  particular;  and  it  would,  probably,  have  been  the 
duty  of  the  officer  to  have  arrested  any  person  in  possession  of 
the  stolen  goods  at  the  place  designated,  without  any  directions 
in  the  warrant,  and  to  have  carried  him  before  the  justice  for 
examination. 

Sir  Mathew  Hale,  in  one  part  of  his  treatise,  H.  P.  G.  v.  2, 
114,  116, 117,  denies  to  the  officer  the  right  of  breaking  open 
the  door,  on  a  warrant  to  search  for  stolen  goods.  But  he 
afterwards.  Id.  161,  admits  this  power  in  the  officer,  if  the  door 
be  shut,  and  if  upon  demand  it  is  refused  to  be  opened.  This 
last  opinion  is  founded  on  the  better  reason,  for  search-warrants 
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are  often  indispensable  to  the  detection  of  ctlmes;  and  they 
would  be  of  little  or  no  efficacy  without  this  power  attached  to 
them.  All  the  checks  which  the  English  law,  and  which  e^en 
the  constitation  of  the  United  States,  have  imposed  upon  the 
operation  of  these  search-warrants,  and  with  the  manifestation 
of  a  strong  jealousy  of  the  abuses  incident  to  them,  would 
scarcely  ha^e  been  Uiought  of,  or  have  been  deemed  necessazy, 
if  the  wairant  did  not  communicate  the  power  of  opening  the 
inter  door  of  a  house.  In  the  case  of  Eniick  v.  Carrington,  it 
was  asserted  by  the  counsel  for  the  defendant,  that  on  a  search- 
warrant  to  search  for  stolen  goods,  the  officer  might  break  ojpen 
doors,  etc.,  and  this  power  was  not  questioned  by  the  other  side, 
nor  by  Lord  Camden  in  the  able  and  elaborate  Tiew  which  he 
took  of  the  legality  and  effect  of  these  warrants. 

The  defendants  are,  accordingly,  entitled  to  judgment  upon 
the  demurrers. 

Judgment  for  the  defendants. 

Bee  Orumon  t.  Saymond,  ante,  200, 


Jackson  v.  Kisselbracr. 

[10  JoBBMnr,  880.] 

AoBsmsHiT  CoJiaruTUTiNO  Lbasb. — ^A  memonuidixm  of  agfeement  xeoited  thai 
a  fann  was  let  for  a  certain  yearly  rent  in  wheat  dnrinfi;  the  Irrei  of  the 
loMflo  and  hia  wife,  the  place  to  be  aurveyed  at  a  certain  time  thereafter, 
when  a  leaoe  woojid  be  formally  made.  The  leaaee  held  poaieewon  for 
fourteen  yean^  paying  the  yearly  rent.  This  was  held  to  amouit  to  a 
lease  or  present  demise;  and  that  an  interest  having  passed  mider  it,  parol 
evidence  of  a  disclaimer  was  inadmissible. 

EnoncBHT.  The  title  of  plaintiff's  lessor,  Livingston,  was 
proved.  The  defendant  gave  in  evidence  the  following  instru- 
ment: ''Memorandum  of  an  agreement  made  the  fifteenth  of 
January,  1798,  between  Henry  Livingston,  of,  etc.,  and  Yuzy 
Eisselfarack,  of,  etc.,  witnesseth  that  the  said  Henry  Livingston 
hath  set  and  to  farm  let  unto  the  said  Y.  E.  all  that  farm, 
etc.,  for  the  rent  of,  etc.,  yearly,  for  and  during  the  term  of  the 
natural  life  of  him,  the  said  Yuxy  and  his  wife,  the  place  to  be 
surveyed  on  or  before  the  first  day  of  June  next  ensuing  this 
date,  and  then  the  said  Y.  K.  is  to  take  a  lease  for  the  same, 
etc."  The  defendant  produced  a  receipt  for  rent  dated  Februaiy , 
1810.'  The  plaintiff  proved  service  of  notice,  dated  August  17, 
1811,  upon  the  defendant  to  quit  on  the  first  of  March,  1812. 
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Several  witnessee  testified  as  to  a  disclaimer  by  defendant  ol 
plaintiff's  title. 

A  verdict  was  taken  for  the  plaintiff  bj  oonsent,  and  the  cause 
submitted  without  argument. 

By  Court,  Spenceb,  J.  The  question  presented  by  this  case 
is,  whether  the  instrument  produced  amounted  to  an  actual  lease 
or  only  to  an  agreement  for  a  lease.  There  are  words  of  present 
demise,  to  wit,  '  *  Hath  set  and  to  farm  let. "  The  estate  granted 
and  the  terms  of  the  demise  are  quite  definitive  and  explicit; 
but  it  provides  that  a  lease  shall  be  given  at  a  future  day.  This 
last  circumstance  has  generally  given  a  character  to  the  instru- 
ment of  an  agreement  for  a  lease,  as  contradistinguished  from  a 
present  demise.  None  of  the  cases  will  be  found  to  contradict 
the  position  that  where  there  are  apt  words  of  present  demise, 
and  to  these  are  superadded  a  covenant  for  a  further  lease,  the 
instrument  is  to  be  considered  as  a^lease,  and  the  covenant  as 
operating  in  the  nature  of  a  covenant  for  further  assurance.  In 
Ooodlitle  V.  Way,  1  T.  B.  736;  Doey.  Clare,  2  Id.  789;  Doe  v. 
Ashbumer,  5  Id.  163;  Doe  v.  Smith,  6  East,  630,  there  were  no 
words  precisely,  optly  and  importing  present  demises,  and  it 
was  held  that  in  providing  for  the  execution  of  leases,  infiUuro, 
it  was  the  intention  of  the  parties  that  the  instruments  should 
not  operate  as  leases.  In  Doe  v.  Ashburner,  6  T.  B.  103,  the 
case  of  Barry  v.  Nugent,  in  error  from  the  king's  bench  in  Ire- 
land,  was  admitted  by  Lord  Eenyon  to  be  correctly  decided. 
The  words  were, ''  be  it  remembered  that  J.  Bany  hath  let,  and 
by  these  presents,  doth  demise."  The  instrument  contained 
an  agreement  that  leases,  vnth  powers  of  distress  and  clauses  of 
re-entry,  etc.  be  drawn  and  signed  at  the  request  of  either  party. 

In  this  case,  the  court  of  king's  bench  was  clearly  of  opinion 
that  the  articles  operated  as  a  present  demise;  and  that  the 
agreement  for  a  more  formal  lease  was  merely  in  further  assur- 
ance. In  speaking  of  this  case.  Lord  Kenyon  said  the  words 
were  express  and  unequivocal,  and  could  have  no  other  mean- 
ing than  that  given  to  them,  namely,  that  they  should  operate 
as  a  present  demise.  The  case  of  Boater  v.  Broume,  2  Bl.  973, 
is  much  in  point.  The  agreement  was  to  grant  a  lease  to  Browne 
of  the  premises,  and  they  did  thereby  set  and  let  to  him  all, 
etc.,  provided  that  the  said  lease  shall  be  void  on  non-payment 
of  rent,  etc.,  and  that  such  lease  shall  contain  the  usual  cov- 
enants, etc.  The  defendant  entered  in  pursuance  of  the  agree- 
ment, and  paid  rent;  and  it  was  held  by  all  the  judges,  that  it 
was  clearly  a  good  lease  in  presenii,  with  an  agreement  to  exe- 
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cnte  a  more  formal  and  peifeot  lease  in/uturo.  They  observed 
that  the  operative  words  let  and  set  are  in  the  present  tense; 
they  laid  stress  on  the  fact  that  there  had  been  a  possession  of 
fourteen  years,  and  the  acceptance  of  rent,  observing,  "  that 
under  such  circumstances,  if  the  words  of  the  lease  can  import 
an  immediate  legal  demise,  the  court  will  support  it  as  such;" 
and  they  add,  **  that  it  will  be  evident  from  the  cases  cited 
which  we  have  looked  into  and  compared." 

In  the  present  case,  the  lease  contained  words  of  present 
demise,  and  the  defendant  has  held  under  it  for  about  fourteen 
years.  It  is  impossible  to  distinguish  this  case  from  Baxter  v. 
Browne,  and  I  presume,  after  so  long  a  possession  under  the 
instrument,  and  an  acquiescence  by  the  lessor  of  the  plaintiff, 
the  court  will  give  it  the  construction  contended  for  by  the  de- 
fendant if  they  legally  can.  It  is  unnecessary  to  compare  and 
examine  the  various  cases  which  have  been  determined,  involv- 
ing the  consideration  of  a  lease,  or  an  agreement  for  a  lease;  it 
is  believed  that  there  is  no  case  of  a  present  demise  by  apt 
words,  followed  by  a  possession,  in  which  the  instrument  has 
not  been  held  to  pass  an  immediate  interest.  If  an  interest 
passed,  no  subsequent  disclaimer  by  parol  can  abrogate  it,  for 
a  freehold  interest  cannot  be  divested  by  words  in  pais :  8 
Cruise,  867. 

Judgment  for  the  defendant. 

Treating  of  the  dootriiM  of  this  case,  Kent  (4  Com.  105),  says:  "It  is  some- 
toDfls  a  question,  whether  the  instniment  amounts  to  a  lease,  or  is  merely  a 
oontract  for  a  lease.  It  is  purely  a  question  of  intention;  and  the  cases  suffi- 
ciently establish  the  rule  of  that  construction  to  be  that  though  an  agreement 
may  on  one  part  of  it  purport  to  be  a  lease,  yet  if  from  the  whole  instrument, 
taken  and  compared  together,  it  clearly  appears  to  have  been  intended  to  be 
a  mere  executory  agreement  for  a  future  lease,  the  intention  shall  prevaaL 
80  a  contraiy  conclnsion  is  drawn  when  the  intention,  from  the  instrument, 
appears  to  create  a  subsisting  term,  though  it  contemplated  a  more  formal 
to  be  made." 


Jackson  v.  MoGall. 

[10  JoxaaoH,  877.] 

PiBOL  I>BCL4&AnoiiB.-*Ftool  declarations  and  admissions  of  a  person  in  pos- 
session of  land  as  to  the  true  boundary  line  between  his  land  and  that  of 
another  are  admissible  in  evidence. 

PkVDMrnoirs  as  to  Titls. — Where  a  person  died  in  possession  of  land  and 
his  son  snd  heir  at  law  succeeded  to  the  possession  and  continued  therein 
undistnrbed  for  above  eighteen  years,  it  was  held  that  a  purchsse  of  the 
title  by  the  ancestor  might  be  presumed;  and  where  there  was  an  order 
of  the  cQlony  of  New  York,  in  1764^  for  the  survey  of  the  lot  in  favor  of 
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a  otftain  party,  and  which  was  made,  bat  no  patent  fotmded  thereoa 
oonld  be  found,  it  was  held  that  a  patent  to  that  penon  and  a  deed  from 
him  to  the  ancestor  might  be  presamed  for  the  eake  of  quieting  the  poe* 


EjEonaorr.  The  dispute  in  this  case  arose  in  regpazd  to  the 
boandary  line  between  two  tracts  of  land  known  as  McPher- 
Bon's  lot  and  ProToost's  lot.  The  plaintiff  gave  in  CTidence  eo 
exemplification  of  an  act  of  the  legislature  confirming  to  Dan- 
iel McDonald,  the  plaintiff's  lessor,  all  that  tract  of  land  pre- 
viously allotted  to  John  ProToost  by  a  surrey  of  November  2, 
1764,  and  produced  sundry  patents  to  different  persons  to  fix 
the  location  of  that  lot.  Plaintiff  also  gave  the  testimony  of 
one  Webster,  a  surveyor,  from  which  it  seemed  that  the  de- 
manded premises  were  comprised  in  the  Provoost  or  south  lot, 
the  tract  held  by  plaintiff.  It  was  admitted  that  defendant  was 
in  possession  of  one  half  of  the  lot  granted  to  McPherson  forty- 
one  years  ago,  and  that  in  defendant's  tract  the  demanded 
premises  were  included.  Testimony  was  produced  showing  an 
occupation  to  a  certain  line  of  old-marked  trees  for  forty-one 
years;  and  evidence  was  offered  of  the  declarations  of  John  Mo- 
Donald,  the  lessor's  father,  who  was  in  possession  of  the  Pro- 
voost lot  eighteen  years  before  the  commencement  of  this  action, 
to  show  that  he  understood  the  division  line  of  marked  trees  to 
be  the  true  line,  and  had  made  a  division  fence  on  that  line. 
Evidence  of  other  declarations  of  John  McDonald  was  offered 
to  prove  that  the  division  line,  as  contended  for  by  defendant, 
had  been  run  by  the  king's  surveyors.  Objections  to  this  evi- 
dence were  overruled,  *and  a  verdict  found  for  the  defendant. 


Crary  and  Tan  Vechten,  in  support  of  amotion  for  a  new 
cited  1  Johns.  156;  2  Cruise's  Dig.  668;  1  Bev.  Laws.  662;  Bun. 
Ejec.  69;  Cro.  Eliz.  331. 

Skinner  and  L,  R.  Shepherd,  contra. 

By  OocBT.  The  presumption  is  that  John  McDonald  was  in 
possession  of  the  Provoost  lot  when  he  made  the  confessions 
which  were  given  in  evidence  on  the  part  of  the  defendant.  He 
was  in  possession  eighteen  years  before  the  trial,  occupying  and 
claiming  the  lot  as  his  own.  How  much  earlier  he  took  posses- 
sion does  not  appear;  and  as  nothing  to  the  contrary  appears, 
the  jury  would  have  been  warranted  to  presume  that  he  was  in 
possession  under  a  claim  of  title  as  early  as  1776,  when  he  ad- 
mitted that  he  had  been  present  with  the  surveyor  who  run  out 
the  line  between  that  and  the  adjoining  lot.    His  confessions 
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were,  therefore,  admissible  as  to  the  original  line,  and  he  re- 
peatedlj  said  that  he  was  present  when  the  line  was  run  out  by 
the  king's  Burveyors,  and  the  line  set  up  bj  the  defendants  is 
the  line  he  referred  to. 

This  John  McDonald  died  in  possession,  and  the  lessor  of  the 
plaintiff  succeeded  as  his  son  and  heir,  to  the  possession  of  the 
ProToost  lot,  and  in  which  he  has  since  continued.  We  are, 
then,  to  conclude  that  the  father  purchased  the  Provoost  title 
at  an  early  day,  and  from  the  fact  of  the  order  of  the  council, 
and  the  original  surrey  by  government  in  1764,  and  the  recog- 
nition of  it  in  the  patent  to  McKenzie  in  1765,  and  the  con* 
tinual  and  undisturbed  possession  by  the  family  of  the  lessor,  a 
patent  to  Provoost,  and  a  deed  from  him  to  the  elder  McDonald, 
might  even  have  been  presumed  for  the  sake  of  quieting  the 
possession:  8  Johns.  Gas.  118.  In  the  case  of  the  Mayor  of  EaU 
V.  Homer^  Gowp.  102,  Lord  Mansfield  held  that  a  grant  or 
charter  from  the  crown,  which  ought  to  be  by  matter  of  record, 
might,  under  circumstances,  be  presumed,  tibough  within  time 
of  legal  memory.  The  fact  in  such  a  case  is  presumed  for  the 
purpose,  and  from  a  principle  of  quieting  the  possession,  and 
not  because  the  court  really  think  a  grant  has  been  made.  The 
act  of  the  legislature,  under  which  the  lessor  shows  a  legal 
title,  without  the  aid  of  presumption,  is  nothing  more  than  a 
release  or  quitclaim  from  the  people  of  this  state  for  their  re- 
maining right  (if  they  had  any)  to  the  Provoost  lot;  and  that 
statute  never  meant  to  vest  in  McDonald  greater  rights  than  he 
would  have  had  if  the  patent  to  Provoost  had  been  on  record. 

The  confessions  of  McDonald  are  then  conclusive  upon  the 
lessor  of  the  plaintiff,  and  when  we  add  to  this  that  the  Pro- 
voost and  McPherson  lots  have  been  held  and  occupied  for 
forty-one  years  previous  to  the  trial,  to  the  line  set  up  by  the 
defendant,  and  that  the  occupants  on  both  sides,  and  especially 
the  ancestor  of  the  plaintiff,  and  the  plaintiff  himself,  by  his 
act  in  building  a  stone  wall  on  that  line,  have  recognized  that 
■8  the  true  line,  the  opinion  of  the  judge  at  the  trial  was  cor- 
rect, and  that  line  ought  not  now  to  be  disturbed. 

Motion  on  the  part  of  the  plaintiff  to  set  aside  the  verdict 
denied* 

Motion  denied. 

Cited  and  relied  on  as  to  an  aoquiesoeiioe  of  title  in  BaUMm  t*  Brawm,  16 
K.  T.  964;  Jteedr.  Farr,  86  Id.  117. 
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Dole  v.  Lton. 

PO  JOBMMm,441.] 

PoBUOAixoN  OF  LiBXL.— The  pabliflher  of  a  libel  U  liaUe  to  »  party  libeled, 
notwithitand  ing  the  libel  is  aocompanied  with  the  name  of  the  anthor. 

Libel.  The  case  appears  from  the  opinion.  A  vezdiot  was 
found  for  the  plaintiff,  which  defendant  moved  to  set  aside. 

J.  BtisaeU  and  R.  M.  Livingston^  for  the  defendant. 

Foot  and  Van  Vechien,  contra. 

By  Court,  Kent,  G.  J.  1.  The  material  point  raised  in  this 
ease  is,  whether  the  publisher  of  a  libel  is  responsible  to  the 
party  libeled,  notwithstanding  the  libel  is  accompanied  with 
the  name  of  the  author.  In  the  case  of  Davis  v.  Lewis,  7  T.  B. 
17,  Lord  Kenjon  observed  that  if  a  person  say  that  such  par- 
ticular man  (naming  him)  told  him  certain  slander,  and  that 
man  did  in  fact  tell  him  so,  it  is  a  good  defense  to  an  action  of 
slander.  There  was  a  similar  dictum  of  the  judges,  in  the  Ecari 
of  Northampton  case,  12  Co.  132,  but  in  neither  of  these  cases 
was  this  the  point  in  judgment;  and  it  may  well  be  questioned 
whether  even  this  rule  as  to  slanderous  words  ought  not  to  de- 
pend upon  the  quo  animo  with  which  the  words  with  the  name 
of  the  author  are  repeated.  Words  of  slander  with  the  name 
of  the  author  may  be  repeated  with  a  malicious  intent  and  mis- 
chievous effect.  The  public  may  be  ignorant  of  the  worthless- 
ness  of  the  original  author,  and  may  be  led  to  attach  credit  to 
his  name  and  slander,  when  both  are  mentioned  by  a  person  of 
undoubted  reputation.  There  is,  however,  a  distinction  be- 
tween oral  and  written  or  printed  slander,  which  is  noticed  in 
all  the  books;  and  the  latter  is  deemed  much  more  pernicious, 
and  will  not  so  easily  admit  of  justification.  There  is  no  pre- 
cedent of  such  a  justification  in  an  action  for  a  libel.  In, 
itdiUand  v.  Oddney,  2  East,  426,  the  court  of  E.  B.,  veith  a 
studied  caution,  vraived  the  application  of  the  rule  in  Lord 
NorihampUm's  case,  to  written  slander,  and  the  cause  went  off 
on  another  distinction.  No  point  is  more  fully  established 
than  this,  that  all  who  are  concerned  in  a  libel,  as  the  composer 
of  it»  or  procurer  of  it  to  be  composed,  and  the  publisher,  and 
the  procurer  of  it  to  be  published,  are  responsible  in  law: 
Hawk.  tit.  Libel,  s.  10.  In  Kingy,  Paine,  Mod.  163,  the  court, 
in  speaking  of  the  persons  who  are  makers  or  publishers  of  a 
libel,  observed  that  ''all  persons  who  concur  and  show  their 
assent  or  approbation  to  do  an  ujilawful  act  are  guilty;  so  that 
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murdering  a  man's  reputation  by  a  scandalous  libel  may  be 
compared  to  murdering  his  person,  for  if  seyeral  are  assenting 
and  encouraging  a  man  in  the  act,  though  the  stroke  was  given 
by  one,  yet  all  are  guilty  of  homicide." 

The  same  principles  which  are  here  applied  to  public  libels 
are  applicable  to  private  calumny;  and  the  doctrine  which  ren- 
ders all  equally  liable  to  an  action  who  are  any  ways  concerned 
in  the  unlawful  publication  of  a  libel,  was  very  explicitly  recog- 
nized by  this  court  in  the  cases  of  Lewis  y.  Ibw,  6  Johns.  1,  and 
of  Andreas  v.  WeLh^  7  Johns.  260  [5  Am.  Dec.  267],  and  it  was 
well  supported  by  the  authorities  to  which  the  court  in  those 
eases  referred.  Individual  character  must  be  protected,  or 
social  happiness  and  domestic  peace  are  destroyed.  It  is  not 
sufficient  that  the  printer  by  naming  the  author  gives  the  party 
grieyed  an  action  against  him.  This  reason  of  the  rule  is  men- 
tioned in  Lord  Northampton's  case,  and  repeated  by  Lord  Ken- 
yon.  But  this  remedy  may  afford  no  consolation,  and  no  relief 
to  the  injured  party.  The  author  maybe  some  yagrant  individ- 
ual who  may  easily  elude  process;  and  if  found  he  may  be  with- 
out property  to  remunerate  in  damages.  It  would  be  no  check 
on  a  libelous  printer,  who  can  spread  the  calumny  with  ease, 
and  with  rapidity,  throughout  the  community.  The  calumny  of 
the  author  would  fall  harmless  to  the  ground  without  the  aid  of 
the  printer.  The  injury  is  inflicted  by  the  press,  which,  like 
other  powerful  engines,  is  mighty  for  mischief  as  well  as  for 
good.  I  am  satisfied  that  the  proposition  contended  for  on  the 
part  of  the  defendant,  is  as  destitute  of  foundation  in  law  as  it 
is  repugnant  to  principles  of  public  policy. 

2.  The  ground  on  which  much  of  the  evidence  offered  on  the 
part  of  the  defendant  was  rejected,  is  too  plain  to  need  illustra- 
tion. It  was  immaterial  or  impertinent.  It  referred  to  matters 
happening  after  the  publication  of  the  libel,  and  which  had  no 
eoncem  either  with  the  fact  of  publication,  or  with  the  truth  of 
the  charges.  To  admit  testimony  so  wholly  disconnected  with 
the  matter  in  issue,  would  lead  to  idle  and  endless  discussion. 
The  yiew  with  which  that  evidence  was  offered  is  stated  in  the 
case,  and  it  was  in  that  view  the  evidence  was  overruled.  It 
was  not  offered  or  wanted  in  any  other  view.  The  acts  of  im- 
morality which  the  defendant  offered  to  prove  were  not  specified 
in  the  notice  annexed  to  the  plea,  and  to  admit  proof  of  them 
would  haye  been  taking  the  plaintiff  by  surprise. 

8.  The  charge  to  the  jury  has  been  deemed  erroneous,  because 
it  was  observed  "  that  tiie  juiy  might  presume  from  the  ciroum- 
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stances  that  the  defendant  had  been  backed  by  the  author,  oi 
some  other  person." 

The  circumstance  from  which  this  might  ha^e  been  inferred 
was  the  note  to  the  defendant,  with  which  the  libel  was  intro- 
duced, and  which  stated  that  the  libel  had  been  refused  a  place 
in  another  gazette.  This  was  awakening  the  attention  of  the 
defendant  to  the  nature  of  the  publication  and  putting  him 
upon  his  guard,  and  enabling  him  to  arm  himself  against  the 
consequences.  He  was  therefore  not  an  object  of  sympathy  as 
an  inadvertent,  ignorant  or  heedless,  publisher;  in  that  view 
the  remark  was  made,  and  the  reference  by  the  jury  would  have 
been  natural  and  just.  Here  was  no  misdirection  in  point  of 
law.  It  was  bringing  to  the  attention  of  the  jury  one  among 
many  other  circumstances  to  be  considered  in'  assessing  the 
damages.  There  are  numerous,  and  many  of  them  slight,  circum- 
stances which  go,  in  such  cases,  to  yary  in  a  greater  or  less 
degree  the  qiiantum  of  damages.  They  are  not  to  be  defined 
and  brought  to  precise  rule,  because  they  grow  out  of  each 
particular  case.  One  of  these  circumstances  was  the  fact  in 
question,  and  it  was  probably  mentioned  with  no  great  stress, 
and  with  only  a  passing  attention.  There  is  no  reason  to  be- 
lieve that  it  was  a  material  fact  in  constituting  the  amount  of 
the  damages.  The  court  perceive  ample  cause  for  the  verdict 
in  the  atrocity  of  the  libel,  and  the  still  greater  atrocity  of  the 
charges  spread  out  at  large  in  the  notice  of  the  plea,  and  in  the 
proof  of  which  the  defendant  utterly  failed.  The  court  are 
bound,  on  this  subject,  to  judge  how  far  the  observation  was 
material  as  well  as  erroneous.  It  was  said  by  Mr.  Justice 
BuUer,  6  T.  B.  425,  that,  though  the  judge  may  have  made 
some  little  mistake  in  his  directions  to  the  jury,  yet  if  justice 
be  done,  the  court  ought  not  to  interfere.  The  court  are  always 
bound,  in  the  exercise  of  a  sound  discretion  on  the  subject  of 
new  trial,  to  determine  how  far  the  observation  of  the  judge 
was  material,  and  affected  the  merits  of  the  case.  Otherwise, 
as  this  court  observed  in  Fleming  v.  Oilberi,  3  Johns.  528,  there 
would  be  no  end  to  new  trials,  and  the  remedy  would  be  worse 
than  the  disease. 

But  in  fact  there  was  no  imputable  error  in  the  observation 
to  the  jury.  It  was  a  circumstance  fit  and  proper  for  the  con- 
sideration of  the  jury,  so  far  as  an  appeal  to  their  compassion 
might  have  been  made  in  favor  of  a  harmless  publisher.  Sup- 
pose the  defendant  had  inserted  as  a  preamble  to  the  libel  that 
he  had  been  indemnified  against  all  the  pecuniary  consequences 
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of  that  publication,  by  a  person  of  large  fortune  in  that  county. 
Would  not  that  fact,  when  admitted  in  proof  before  them,  be 
proper  for  the  consideration  of  the  jury  is  assessing  the  dam- 
ages ?  There  is  no  rule  and  no  case  which  would  exclude  it. 
This  was  the  same  case  in  a  less  strong  degree,  provided  the 
evidence  would  warrant  the  inference.  It  is  to  be  observed 
that  the  fact  in  question  was  before  the  jury.  It  was  in  evi* 
dence  as  part  of  the  publication,  and  no  objection  made  to  it  as 
illegal.  In  Hotchhiss  v.  Lalhrop,  1  Johns.  286,  the  evidence 
that  the  defendant  was  indemnified  for  publishing  the  libel, 
was  objected  to  when  offered;  and  on  motion  for  a  new  trial, 
the  court  rejected  the  motion  in  respect  to  that  ground,  by 
merely  saying  that  the  circumstances  of  the  defendant  were 
not  known  to  be  bad,  and  the  relevancy  of  the  testimony  did 
not  appear.  But  the  court  express  no  opinion  on  a  different 
state  of  facts,  even  as  to  that  point. 

The  motion  on  the  part  of  the  defendant  for  a  new  trial 
ought,  therefore,  to  be  denied. 

Judgment  for  the  plaintiff. 


Jackson  v.  Bubgott. 

£10  JODBOir,  467.] 

Pdbohabb  witb  NoncB  of  F&iob  Deed. — Where  a  Bubeeqaent  pnrchaaer 
whose  deed  is  registered  at  the  time  of  his  purchase,  has  notice  at  the 
time  of  a  prior  unregistered  deed,  his  deed  wiU  be  postponed  to  such 
deed;  and  a  purchase  so  made  will  be  deemed  fraudulent^  the  question 
of  notice  and  fraud  in  such  case  being  cognizable  in  law  as  in  equity. 

Ejectment.  Both  parties  claimed  to  derive  title  from  Ananiat 
Conkling;  the  plaintiff  under  a  deed  dated  Maj  2,  1796,  from 
Conkling  to  James  Irwin,  and  recorded  March  2,  1812,  and  a 
release  from  Irwin  to  Gilbert,  plaintiff's  lessor,  dated  Novem- 
ber 17,  1804,  and  recorded  August  30,  1805;  the  defendant 
under  a  deed  dated  November  25,  1804,  from  Conkling  to 
Samuel  Tiffany,  recorded  the  day  following.  To  impeach  the 
validity  of  the  Tiffany  deed,  plaintiff  produced  evidence  of 
knowledge  on  the  part  of  Tiffany  and  the  defendant  of  plaintiff's 
prior  unrecorded  deed.  The  facts  and  the  questions  arising  in 
the  cause  appear  from  the  opinion  of  the  court,  for  whose  de- 
dsion  the  case  was  submitted  without  argument. 

By  Court,  Kbiit,  C.  J.  The  points  submitted  to  the  court  on 
the  part  of  the  defendant  in  opposition  to  the  plaintiffs  claim  of 
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title  are:  1.  That  the  deed  first  registered  must  at  all  evenU 
prevail  against  an  unregistered  deed;  the  statute  having  de- 
clared the  latter  as  against  the  former  fraudulent  and  void;  2. 
That  the  defendant  was  a  bona  fide  purchaser  without  notice;  3. 
That  if  he  had  notice,  the  lessor  of  the  plaintiff  cannot  avail 
himself  of  that  fact  in  a  court  of  law.  Neither  of  these  objeo- 
tioDs  appear  to  be  well  founded. 

1.  The  facts  in  the  case  establish  the  conclusion  that  the  de- 
fendant and  every  other  person,  through  whom  he  derived  title 
had  at  the  time  of  their  purchase,  actual  notice  of  the  prior  con- 
veyance to  Irwin  &,  Gilbert.  The  purchase  of  Tiffany  had  eveiy 
appearance  of  a  gross  fraud.  Conkling  had,  as  early  as  1796, 
sold  the  lot  to  Irwin  for  the  consideration  of  four  hundred  and 
eighty  pounds  or  twelve  hundred  dollars;  and  in  1804,  he  gave 
a  gift-claim  deed  of  the  same  lot  to  Tiffany,  for  the  considera- 
tion of  one  hundred  dollars.  It  appears  that  Tiffiany  was  a 
hired  man  in  the  service  of  Irwin,  and  the  purchase  was  effected 
at  the  instance  of  Irwin,  for  the  avowed  purpose  of  defeating 
the  operation  of  a  deed  he  had  previously  given  to  the  lessor  of 
the  plaintiff.  Irwin  furnished  the  money,  and  Tiffany  was  only 
a  nominal  trustee  to  Irwin,  and  the  instrument  of  his  fraud. 
The  next  conveyance  in  the  chain  of  the  defendant's  title  is  the 
deed  from  Tiffany  to  Murray;  but  as  Murray  purchased  at  the 
instance  of  Irwin,  and  gave  no  consideration,  he  was  not  a  pur- 
chaser for  a  valuable  consideration,  within  the  act,  and  was  also 
a  mere  nominal  trustee  for  Irwin.  The  next  conveyance  was 
from  Murray  to  Hunt,  from  whom  the  defendant  purchased. 
While  Hunt  was  in  negotiation  with  Murray  for  the  purchase  of 
the  lot,  he  was  informed  that  Gilbert,  the  lessor,  claimed  the 
lot,  and  had  title,  and  was  cautioned  against  purchasing.  He, 
notwithstanding,  purchased,  and  took  a  quitclaim  deed,  and 
gave  a  trifling  consideration.  And  when  the  defendant  pur- 
chased from  Hunt  he  was  informed  by  a  witness  that  he  had  a 
letter  from  the  lessor  of  the  plaintiff,  stating  particulars,  and 
informing  him  that  he  had  a  good  title  without  defect,  except 
that  his  deed  had  not  been  recorded  in  season.  The  contents 
of  this  letter  were  stated  to  the  defendant,  and  he  was  cautioned 
against  buying  of  Hunt,  as  Gilbert  was  the  true  owner. 

It  ought  further  to  be  observed,  that  the  deed  from  Irwin  to 
Gilbert  was  recorded  as  early  as  1805,  and  before  even  Tiffany 
had  undertaken  to  sell  to  Murray.  These  facts  put  the  point 
of  actual  notice  beyond  all  controversy;  and  the  only  question 
is,  whether  these  several  conveyances,  under  which  the  defend* 
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ant  claims  and  which  are  bo  infected  with  fraud,  are  to  be  sus- 
tained in  a  court  of  law,  merely  because  he  can  show  a  priority 
of  registry. 

2.  We  have  always  taken  it  for  granted,  without  any  formal 
discussion,  that  notice  would  supersede  the  prior  registry,  even 
in  a  court  of  law.  But  as  the  point  is  now,  for  the  first  time, 
distinctly  raised  in  this  court,  it  may  merit  some  consideration. 
It  may  be  assumed  as  a  settled  principle  in  the  English  law, 
that  where  a  subsequent  purchaser,  whose  deed  is  registered, 
had  notice  at  the  time  of  his  purchase  of  a  prior  registered  deed, 
the  prior  deed  shall  have  the  preference;  for  the  object  of  the 
register  acts  is  to  give  notice  to  subsequent  purchasers,  and  in 
the  case  stated,  the  object  of  the  act  is  answered,  and  his  pur- 
chase under  such  circumstances  is  a  fraud.  It  is  considered  as 
done  mala  fide,  by  assisting  the  original  Tender  to  defraud  the 
prior  vendee;  and  the  courts  will  not  suffer  a  statute  made  to 
prevent  fraud  to  be  a  protection  to  fraud.  It  may  often  be  a 
question,  what  facts  or  circumstances  will  amount  to  notice  suf- 
ficient to  charge  the  party;  but  if  the  fact  of  notice  be  once 
made  out,  there  is  no  doubt  in  the  books  but  that  as  against  such 
prior  deed,  the  subsequent  registered  conveyance  is  to  be  ad- 
judged fraudulent  and  void.  This  principle  I  apprehend  to  be 
equally  just  and  solid,  and  it  cannot  but  excite  surprise  that  the 
French  ordinance  of  1747,  compiled  under  the  auspices  of  so 
excellent,  pure  and  distinguished  a  magistrate  as  Chancellor 
D' Aguesseau,  will  admit  of  nothing,  not  even  of  the  most  actual 
and  direct  notice,  to  countervail  the  prior  registry:  Butler's 
Note,  249,  s.  11,  to  Co.  Lit.,  lib.  3.  M.  Pothier  does  not  hesi- 
tate, however,  to  question  the  policy  and  equity  of  the  ordi- 
nance: Traits  des  Substitutions,  sees.  1,  6.  The  foundation  of 
the  English  doctrine  is  the  fraud  of  the  second  purchase  under 
a  knowledge  of  the  first;  and  when  that  appears,  as  it  will  in 
almost  all  cases  where  the  second  purchase  is  made  with  the 
knowledge  of  the  first,  and  with  a  view  to  defeat  it,  it  cannot 
consist  with  the  honor  of  the  law,  or  with  the  wisdom  of  the 
administration  of  justice,  that  the  fraud  should  remain  triumph- 
ant. An  tinregistered  deed  is  in  no  case  void;  it  is  always 
good  as  against  the  grantor  and  his  heirs;  and  the  question  here 
is  between  a  valid  and  fraudulent  deed. 

The  case  of  Le  Neve  v.  Le  Neve  was  decided  by  Lord  Hard- 
wicke  in  1747,  and  it  contains  the  fullest  illustration,  and  the 
most  decisive  vindication  of  the  rule:  3  Atk.  646;  1  Yes.  64; . 
Amb.  436.    He  says  that  the  rule  was  first  applied  to  the  stat- 
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ute  of  27  Homy  Yin.^  for  the  enxollment  of  bttigamsand  sales; 
and  that  the  construction  had  been  uniform,  that  if  a  subsequent 
bargainee  had  notice  of  a  prior  bargain  and  sale  he  was  equally 
affected  with  the  notice^  as  if  the  prior  purchase  had  been  a 
conveyance  by  feoffment.  When  the  register  acts  were  intro- 
duced, the  same  rule  of  construction  was  applied  to  them;  and 
to  show  the  absolute  necessity  of  the  construction.  Lord  Hard- 
wicke  supposes  the  case  of  a  purchaser  of  lands  in  a  register 
county,  employing  an  attorney  to  register  the  conyeyance,  who, 
neglecting  to  do  it,  buys  the  estate  himself  and  registers  his  own 
conveyance;  and  he  then  asks,  shall  this  be  allowed  to  prevail? 
To  allow  the  statute  to  have  this  effect,  would  be  permitting  it 
to  be  made  the  instrument  of  fraud,  and  would  shock  the  moral 
sense  of  mankind.  The  same  rule,  as  to  notice,  must  be  applied 
to  cases  arising  under  our  acts,  relative  to  the  military  bounty 
lands.  The  object  of  the  registry  under  tliese  acts  was  not  only 
to  detect  fraud,  but  **  to  prevent  frauds  in  future;"  and  the  effect 
of  the  first  registry  is  declared  in  the  very  terms  used  in  the 
statute  of  7  Anne,  c.  20.  In  cases  arising  under  these  acts,  it 
has  always  been  assumed  as  a  conceded  point,  that  notice  of 
the  prior  deed  would  supersede  the  effect  of  the  prior  registry: 
Jiackson  v.  Hubbard,  1  CaL  82;  Jackson  v.  Qiven,  8  Johns.  137 
[6  Am.  Dec.  328]. 

3,  The  ordy  point  that  remains  to  be  considered  in  this  case 
is,  whether  the  question  of  notice  is  not  exclusively  of  equiiy 
cognizance.  The  decisions  have  come  from  the  court  of  chan- 
cery, but  whenever  the  point  has  occurred  to  the  judges  of  the 
courts  of  common  law,  they  have  always  recognized  the  exist- 
ence and  solidity  of  the  rule:  Lord  Mansfield  in  1  Burr.  474, 
and  Lord  Eenjon  in  Peake's  N.  P.  190, 191.  And  if  the  ques^ 
tion  of  notice  be  a  question  of  construction  of  the  statute,  and 
not  merely  of  a  trust  or  equity  binding  on  the  conscience,  the 
cognizance  of  it  must  belong  equally  to  a  court  of  law.  The 
design  of  the  act  was  to  give  notice  by  means  of  the  registry, 
and  thereby  prevent  imposition,  mistake  and  fraud.  The  court 
of  exchequer  in  Cheval  v.  Ifichola,  1  Str.  664,  admitted  that  the 
statute  only  intended  to  give  such  notice  as  would  prevent  fraud, 
and  that  the  statute  never  intended  to  relieve  a  purchaser  with 
notice,  though  the  first  deed  was  not  registered.  It  is,  there- 
fore, a  question  on  the  interpretation  of  the  registry  acts,  and 
upon  every  sound  principle  courts  of  common  law  have  cog- 
nizance of  the  case.  Comrts  of  law  and  equity  are  equally  bound 
to  give  statutes  a  sound  interpretation,  in  prevention  of  the 
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mischief,  and  are  equally  bound  to  oarty  the  intention  into 
effect;  and  courts  of  law  haxe  concurrent  jurisdiction  in  all  cases 
of  fraud.  Fraud  mil  invalidate,  in  a  court  of  law  as  well  as  in 
a  court  of  equity,  and  annul  every  contract  and  eveiy  convey- 
ance infected  with  it.  The  ground  of  the  interference  of  the 
courts  in  these  cases  of  notice  is  the  fraud.  In  Fermor'a  case,  3 
Go.  77,  it  was  resolved  that  a  fine  levied  by  fraud  was  not  bind- 
ingy  and  that  *'  such  fraudulent  estate  was  as  no  estate  in  judg* 
ment  of  law,"  and  it  was  declared  that  all  acts  and  deeds, 
judicial  as  well  as  extrajudicial,  if  mixed  with  fraud,  were  void* 
When  the  statute  says  that  every  deed  not  recorded  shall  be 
adjudged  fraudulent  and  void,  against  a  subsequent  purchaser 
for  Taluable  consideration,  whose  deed  shall  be  recorded,  it 
undoubtedly  meant  a  subsequent  purchaser  in  good  faith,  and 
who  did  not  purchase  with  a  fraudulent  intent.  A  subsequent 
purchaser,  malafide^  was  not  within  the  purview  of  the  act,  and 
not  intended  to  be  protected;  for  the  statute  never  intended  to 
^ve  sanction  to  fraud,  or  to  render  a  fraudulent  act  legal.  That 
as  impossible.  Consequently  in  the  case  of  a  second  purchaser 
with  notice,  no  estate  passes  to  him  by  the  deed*  "Such 
fraudulent  estate  is  as  no  estate  in  judgment  of  law/' 
Judgment  for  the  plaintiff. 

8«e  Lmdlaw  v.  OiO,  I  Am.  Dea  694,  and  note. 
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[U  JOBVWM,  40.] 

Babbax&t.— Banmtry  wmj  be  oommitted  by  the  master  of  aihip  in  reapect  to 
the  oazgo^  althoagh  the  owner  of  the  cargo  ia  at  the  same  time  owner  of 
the  ahip;  and  althoogh  the  master  is  saperoargo,  or  consignee  for  the 
voyage. 

AonoH  on  a  policy  of  insurance  on  the  cargo  of  the  schooner 
Despatch,  "  at  and  from  St.  Jago  de  Ouba  to  New  Orleans,  and 
at  and  from  thence  to  New  York.''  The  plaintiffs  claimed  a 
total  loss  by  the  barratry  of  the  master.  The  ship  and  cargo 
were  owned  by  the  plaintiffs;  and  the  master  was  the  supercargo 
and  consignee.  The  outward  cargo  was  disposed  of  at  St.  Jago 
de  Cuba,  and  the  proceeds  invested  in  a  return  cargo  of  indigo, 
tortoise  shell  and  specie,  equal  in  value  to  the  amount  insured. 
On  the  arrival  of  the  vessel  at  New  Orleans,  the  master  fraudu- 
lently converted  the  specie  to  his  own  use  and  absconded. 
Verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this  court. 
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D.  B,  Ogden,  for  the  plaintiffii. 

Wells f  corUra.  There  cannot  be  barratiy  in  relation  to  the 
oaxgo  when  it  is  owned  by  the  owner  of  the  Tessel.  The  act 
done  must  be  to  the  prejudice  of  the  owner  of  the  vessel:  Marsh. 
Ins.  875;  Calhoun  v.  Ina.  Co.  of  Penn.,  1  Binn.  293,  822.  For 
the  fraudulent  conduct  of  the  master  in  regard  to  thecargo»  the 
owners  of  the  vessel  are  responsible  to  the  owners  of  the  cazgo; 
but  in  this  case  they  are  the  same  parties.  The  plaintifEs,  as 
owners  of  the  vessel,  cannot  be  answerable  to  themselves  as 
owners  of  the  cargo;  so  that  there  is  no  injury,  no  barratiy.  All 
the  cases  prove,  upon  examination,  to  be  insurances  upon  the 
vessel,  or  cases  where  the  cargo  belonged  to  a  third  person 
Siamma  v.  Brown,  2  Str.  1174;  EUm  v.  Brogden,  Id.  1264 
VaUejo  V.  Wheeler,  Cowp.  143;  NuU  v.  Bourdieu,  1  T.  B.  813 
Lockyer  v.  Qffley,  Id.  252;  Boss  v.  Eunler,  4  Id.  85 ;  Moss  v. 
Byrm,  6  Id.  879;  2  Cai.  67,  222;  8  Oai.  1,  89;  1  Johns.  229;  8 
Id.  272. 

The  master  was  the  supercargo  and  consignee  of  the  cargo, 
and  the  fraudulent  act  may  be  referred  to  his  character  as  con« 
signee;  the  owners  of  the  vessel  are  liable  for  the  acts  of  their 
mercantile  agents,  and  cannot  shift  the  responsibility  to  the  in- 
surers: Emerigon,  Dig.  lib.  14,  tit.  1,  s.  5;  Croumllat  v.  Ball,  4 
Dall.  294  [2  Am.  Dec.  875];  Kendrick  v.  Delqfield,  2  Gai.  67,  72. 

By  CouBT.  There  is  no  ground  for  the  distinction  taken  by 
the  defendants'  counsel,  that  the  master  can  only  commit  bar- 
ratry as  to  the  vessel,  and  as  the  cargo  belonging  to  third  per^ 
sons,  but  not  as  to  the  cargo  which  is  owned  by  the  owner  of 
the  vessel.  The  law  permits  the  owner  of  the  ship  to  be  insured 
against  the  misconduct  of  the  captain  and  crew,  though  they 
are  his  own  agents,  and  persons  of  his  own  choice.  It  is  too 
late  to  question  the  law,  whatever  we  may  think  of  its  policy. 
And  as  the  owner  of  the  vessel  can  be  insured  against  the  bar- 
ratry of  the  master,  committed  against  the  vessel,  there  is  no 
reason  why  he  should  not  be  equally  insured  as  to  the  cargo. 
The  principle  is  the  same,  and  all  the  cases  in  the  English  law, 
which  define  barratry,  render  it  sufficientiy  comprehensive  to 
embrace  the  owner  of  the  cargo,  notwithstanding  he  may  hap- 
pen to  be  also  owner  of  the  ship.  Barratry  includes  every 
species  of  fraud,  concerning  either  the  ship  or  cargo,  committed 
by  the  master,  in  respect  to  his  trust  as  master,  to  the  injury  of 
the  owner  or  shippers.  It  was  for  the  defendant  to  show  the 
exception,  and  the  books  a£Ebrd  no  pretense  for  any;  on  the  cop-* 
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inry,  {he  case  of  CraugOUa  t.  BaU,  4  Dall.  294  [2  Am.  Dec. 
875],  is  an  authority  against  the  exception.  That  was  a  policy 
on  ship  and  cazgo,  and  both  ship  and  cargo  were  owned  by  the 
plaintiff,  who  recovered  on  the  charge  of  barratry  committed 
pariionlarly  in  respect  to  the  cargo. 

Nor  can  the  barratrous  act  be  referred  to  the  master  in  his 
charter  of  consignee.  The  cargo  consisted  partly  of  specie, 
and  when  the  captain  arrived  at  New  Orleans,  he  converted  the 
specie  to  his  own  use,  abandoned  the  voyage,  and  absconded. 
This  was  clearly  a  criminal  breach  of  duty  in  his  character  of 
master  of  the  vessel,  and  though  he  had  a  superadded  character 
of  consignee,  the  act  is  properly  imputable  to  him  as  master:  8 
East,  140;  2  Gai.  72. 

Judgment  for  the  plaintiff  for  a  total  loss. 


Jaokson  V.  Matsdobf. 

[11  Jonmnr.  91.] 

Nonoa  ov  Bmbltiwo  Tbubt.-^A  father  paid  the  poxchaae^nuney  and  took  a 
dead  in  the  name  of  hia  daughter,  a  minor,  the  deed  expreenng  a  ooniid* 
eration  paid  by  him.  He  held  poaeeaeion  of  the  premises  for  thirty-eight 
yeava.  Thedaaghter  and  her  husband  having  surreptitiously  obtained  the 
deed,  conveyed  the  property.  It  was  held  that  the  purchaser  from  her, 
for  value,  had  notice  of  the  resulting  trust,  and  waa  guilty  of  fraud,  and 
that  a  release  to  the  father  might  be  presumed. 

AovAKcmsHT— Whxn  not  Pbsbumbd. — ^The  purchase  of  land  by  a  parent, 
in  the  name  of  a  minor  child,  is  not  to  be  deemed  an  advancement,  where 
it  expressly  appears  that  such  was  not  the  parent's  intention,  as  for  in* 
stance,  where  the  object  was  to  protect  the  title  against  creditors. 

EnoxMXHT.  It  appeared  that  in  June,  1766,  Benjamin  Ben- 
son being  seised  of  the  premises  in  question  in  fee,  executed  a 
deed  therefor  to  Keziah  Benson,  in  consideration  of  one  hun- 
dred and  twelve  pounds,  paid  by  Ambrose  Benson,  Keziah's 
father.  This  instrument  remained  in  Benjamin's  possession 
until  fraudulently  obtained  by  Keziah  and  her  husband,  More- 
house, vrho  had  the  same  recorded.  Upon  learning  that  this  deed 
had  been  so  taken  away,  Benjamin  executed  another  deed  to 
Ambroeo  himself.  In  1786,  Morehouse  and  his  wife  Keziah  exe- 
cuted a  quitclaim  deed,  for  one  hundred  and  twelve  pounds,  to 
Benjamin  Benson,  the  plaintiff's  lessor.  At  the  time  of  the 
deed  from  Benjamin  to  £eziah,  Ambrose  was  in  possession,  and 
so  remained  until  the  time  of  his  death  in  1802,  using  and  im- 
proving the  same  as  his  own.  Evidence  was  produced  tending 
to  show  that  while  Ambrose  was  in  possession  he  had  f requentlj 
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fuid  that  the  land  belonged  to  Eesiah,  other  evidence  of  Am- 
Ivoae's  dedanAioDs  was  offered  and  received  to  the  effect  that 
the  deed  had  been  taken  in  Keziah's  name  to  avoid  having  the 
land  levied  upon  in  an  action  which  Ambrose  feared  would  be 
prosecuted  on  a  certain  bond.  At  the  time  of  the  deed,  Eeeiah 
'^aa  an  infant.    The  defendants  claimed  under  Ambrose. 

Vwdict  for  ibe  plaintifb,  subject  to  the  opinion  of  this  court 

«7.  TaUmadge  and  P.  Buggies,  for  the  plaintiff,  urged  that  the 
deed  was  intended  as  an  advancement  to  Keziah,  not  as  a  result- 
ing trust  in  favor  of  Ambrose:  1  Ch.  Cas.  27,  296;  2  Id.  231;  2 
Freem.  252;  1  P.  Wms.  608;  1  Yem.  19. 

Umott,  contra. 

By  Court,  Thompson,  0.  J.*    It  is  a  well  settled  rule  of  law, 

•that  if  A.  buys  land,  and  takes  a  conveyance  in  the  name  of  B., 

it  is  a  resulting  trust  for  him  who  paid  the  purchase-money, 

^^Taised  by  implication  of  law,  and  therefore  not  within  the  stat- 

'  ute  of  frauds.    The  defendants  in  this  case  claim  under  Am- 

•  broee  B^ison,  who,  it  is  admitted,  paid  the  consideration-money, 

but  the  deed  ot  the  ninth  of  June,  1706,  was  taken  in  the  name 

of  his  daughter  Keziah,  under  whom  the  lessor  of  the  pl^in^tf 

4daims  by  deed  dated  November  3, 1786. 

It  is  A  question  which  has  often  been  agitated  in  chancery, 
"whether,  when  a  parent  purchases  land  in  the  name  of  his 
child,  it  shall  be  deemed  a  trust  for  the  father  or  an  advance- 
ment for  the  child.    When  the  child  is  under  age,  it  has  gen- 
erally been  considered  an  advancement,  though  Lord  Hardwicke, 
>in  4he  case  of  StiUman  v.  Ashtown,  2  Atk.  479,  said  he  thought 
.  ""the  cases  on  that  subject  had  gone  full  far  enough.   But  no  case 
will  be  found  where  a  purchase  so  made  has  been  held  an  ad- 
vancement when  it  expressly  appears  to  have  been  the  intention 
of  the  parent  that  it  should  not  be  considered  as  such,  as  it  does 
iin  the  case  before  us.    It  is  in  proof  derived  from  the  confes- 
;sions  of  the  lessor  himself,  who  was  the  grantor,  that  the  deed 
'  ^svas  given  to  the  daughter  for  the  purpose  of  avoiding  some 
•  expected   difficulties,  and  with  an  understanding  that  when 
Ambrose  Benson  should   get   rid    of   these   difficulties,  the 
deed  was  to  be  taken  up  and  another  given  to  Ambrose  him- 
self.   This,  doubtless,  was  the  reason  why  the  deed  remained  in 
the  possession,  or  under  the  control,  of  Ambrose,  until  fraud- 

*  Kent  WM  appointed  chancellor  In  Feteoary.  1814,  when  Judge  TlioiiipaoD  bocameclUef 
.  twMot,  Plait,  J.  being  appointed  to  fill  the  Taeanej.   The  eowt  waa  mamtomgomd  eC 
ChompaoB,  a  J.,  fipewMr,  Tan  Meia,  Tataaaad  PlatI,  JJ. 
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nlenilj  taken  away  by  Keziah  and  oihen.  No  objeotion  was. 
made  to  this  evidence,  nor,  indeed,  oonld  any  be  made;  for  it. 
appears  on  the  face  of  the  deed  to  be  a  resolting  trust,  but  sack, 
a  taist  not  being  within  the  statnte  of  fmoda  may  be  proved  by- 
parol  eyidence. 

This  was  considered  as  a  settled  rule  of  law  in  the  cases  oi 
thchson  ▼.  Steenberghy  *1  Johns.  153;  and  Pooie  v.    Colvin,  ft> 
Id.  216  [3  Am.  Dec.  478].    If  this  is  not  to  be  considered  axk. 
advancement  to  the  daughter,  as  we  think  it  clearly  cannot^ 
then  there  was  no  trust  completed  by  a  delivery  of  the  deed  to^ 
the  trustee.    Ambrose  Benson  being  the  person  beneficially  in- 
terested, and  retaining  the  deed  in  his  own  possession,  no  inter- 
est vested  in  the  trustee.    Had  the  deed  been  intended  as  aik 
advancement,  possibly  the  delivery  to  Ambrose  might  have  beeik 
considered  as  accruing  to  the  benefit  of  his  daughter.    And  in 
this  view  of  the  case  the  title  of  Ambrose  was  complete  by 
length  of  possession. 

But  admitting  a  delivery  of  the  deed,  the  interest  created' 
thereby  was  a  resulting  trust  for  Ambrose  Benson,  who  paid . 
the  consideration  money;  and  if  the  legal  estate  was  by  that 
deed  vested  in  his  daughter  Eeziah,  the  lessor  of  the  plaintifil 
cannot  avail  himself  of  his  purchase  from  her  and  her  husband^ 
in  the  year  1786,  since  he  purchased  vrith  full  notice  of  the  trusty 
and  was,  therefore,  guilty  of  fraud,  although  he  might  have 
paid  ayaluable  consideration:  1  Cruise's  Dig.  485;  Fonb.  Eq.„ 
b.  2,  c.  6,  s.  2,  and  note.  If  that  deed  was  not  absolutely  void^ 
yet  the  lessor  of  the  plaintiff  would  be  considered  a  trustee  for 
Ambrose  Benson,  who  was  the  real  owner;  and  if  necessaiy,  the 
lapse  of  time  is  amply  sufficient  to  warrant  the  presumption  of 
an  execution  of  the  trust,  by  a  release  to  Ambrose,  the  ceaku^ 
que  trust.  Besides,  it  appears  from  the  confessions  of  the  lea-^ 
sor,  that  upon  discovering  that  the  deed  of  1766,  given  by  hiok 
to  Keziah,  had  been  surreptitiously  taken  away,  he  gave  another 
deed  to  Ambrose  Benson  himself,  which  deed,  if  it  continued  & 
warranty,  would  pass  any  title  subseq^uently  acquired  by  th% 
grantor:  Co.  Lit.  265,  a. 

There  is  another  and  conclusive  objection  to  the  plaintiff  *a^ 
right  to  recover  in  this  action,  which  is  the  adverse  possession' 
of  Ambrose  Benson  at  the  time  the  deed  was  given  by  More* 
house  and  his  wife,  in  1786,  to  the  lessor  of  the  plaintiff.  It . 
is  unnecessary  to  recapitulate  the  testimony  on  this  point.  An . 
examination  of  it  will  abundantly  show  that  Ambrose  Benson » 
from  the  year  1866  until  the  time  of  his  death,  which  was  about. 
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ten  or  twelve  years  ago,  continaed  in  possession  of  the  prem- 
ises in  question,  using  and  improving  them  as  his  own,  and  in 
hostility  to  any  right  or  claim  that  might  be  set  up  under  the 
deed  to  Keziah.  The  circumstances  stated  by  seme  of  the  wit- 
nesses, that  he  sometimes  called  the  farm  Morehouse's  and  Ee- 
ziah's  is  entitled  to  but  little  weight,  in  opposition  to  the  mass 
of  evidence  showing  that  he  held  it  in  defiance  of  that  title.  In 
whatever  point  of  view,  therefore,  this  case  is  considered^  there 
must  be  judgment  for  the  defendants. 
Judgment  for  the  defendants. 


This  case  is  considered  and  explained  in  EvereU  v.  SvenU,  48  K.  Y.  228L 
Here  it  is  decided  that  when  one  pnxohases  land,  and  at  hii  request  the  deed 
is  made  to  another,  although  the  porohaaer  receives  and  retains  the  deed, 
without  disclosing  the  existence  thereof  to  the  grantee,  and  takes  and  retains 
possession  of  the  land,  yet  by  the  deed  the  title  passes  and  becomes  vested  in 
the  grantee,  and  nnder  the  prohibition  of  the  statate  of  uses  and  trusts  no 
tmst  results  in  favor  of  the  purchaser.  Considering  the  principal  case,  the 
court  say:  "We  are  particularly  referred  to  the  case  of  Jaekaon  v.  Maiidorf, 
as  authority  for  the  appellant.  That  case  occurred  before  the  adoption  of  the 
Bevised  Statutes,  whidi,  as  held  by  the  leading  opinion  of  Judge  Comstock 
in  Oarfitld  v.  Hatmaker,  15  N.  Y.  475,  has  made  such  sweeping  alteration  in 
the  law  of  uses  and  trusts,  that  it  has  wholly  subverted  the  former  rules  as  to 
a  resulting  trust  in  favor  of  the  party  paying  the  consideration,  under  which 
it  was  also  formerly  held  that  the  interest  of  such  party  could  be  seized  and 
sold  as  a  legal  estate  on  execution  against  hiuL  This  result  arose,  says  that 
able  judge,  from  the  relation  between  the  grantee  and  the  person  paying  the 
purchase-money,  but  is  entirely  overthrovm  by  the  present  statute  of  uses 
and  trusts.  There  is  a  pure  trust  in  favor  of  the  tsreditor  which  he  can  en- 
force only  in  equity.  *  *  *  In  the  case  cited  from  11  Johnson,  the  oooii 
appear  to  be  uncertain  as  to  placing  their  judgment  upon  the  doctrine  of  a 
resulting  trust,  even  in  that  day,  and  finally  hold  that  the  title  of  the  persoB 
who  paid  the  consideration  in  i^at  case  was  good,  by  reason  of  his  nninteiw 
mpted  possession  for  forty  years.  It  is  worthy  of  observation  that  tiie 
plaintiff's  lessor  in  that  case  obtained  his  conveyance  with  full  knowledge 
that  the  deed  to  his  grantor  had  been  taken  with  the  intention  of  having  the 
title  held  for  the  benefit  of  the  person  who  paid  the  consideration.  The  prin- 
oiple  of  a  resulting  trust  in  favor  of  the  person  paying  the  purohase-money 
was  fully  adopted  in  that  case,  and  is  as  fully  repudiated  in  1  Eev.  Stat^  728^ 
sea  51,  and  in  15  N.  Y.  475."  See  1  Peny  on  Trusts,  sees.  128^  14S, 
of  the  doctrine  of  the  principal 
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Jenkins  v.  Waldron. 

[llJaBmo«.lU.] 

Ihspboxobs  or  ELBonov  EErusofo  Votb. — O^oennqniredbyUwioexer- 
die  their  judgment,  are  not  liable  for  mistakes  in  law,  when  their  motives 
are  untainted  with  fraud  or  malioe.  Hence,  an  action  on  the  case  will 
not  lie  against  the  inspectors  of  an  election  for  refosing  the  vote  of  a  per- 
son legally  qualified  to  vote,  without  alleging  and  proving  fraud  or  malice 
on  the  put  of  such  officers. 

GzBHOBABi  from  a  jostice's  court.  Waldron  brought  an  ac- 
tion on  the  case  against  Jenkins  and  others,  inspectors  of  elec- 
tion,  and  claimed  damages  for  "wickedly  and  designedly" 
refusing  to  receive  his  vote.  The  plaintiff  was  a  black  man, 
and  at  the  time  he  offered  his  Tote,  he  tendered  a  certificate  of  his 
being  a  free  man,  under  the  hand  and  seal  of  Samuel  Edmonds, 
one  of  the  judges  of  the  common  pleas.  The  defendants  re- 
lected  the  vote  solely  on  the  ground  that  Edmonds  was  not  at 
the  time  of  giving  the  certificate,  a  judge  according  to  law.  The 
evidence  as  to  the  question  whether  Edmonds  was  or  was  not 
duly  qualified  as  a  judge  need  not  be  stated,  the  court  passing 
merely  upon  the  form  of  the  declaration.  The  justice  gave 
judgment  for  the  plaintiff. 

Van  Buren,  for  the  plaintiffs  in  error. 

Jaa,  Strong^  contra.  The  inspectors  were  ministerial  officers 
merely:  Ashby  v.  White,  2  Ld.  Baym.  938,  and  are  liable  if  they 
exceeded  their  authority.  If  the  defendants  below  had  any 
judicial  power,  still  they  are  liable  for  its  exercise  in  an  im- 
proper, illegal  or  oppressive  manner:  14  Yin.  Ab.  Judges,  F. 
679;  1  Ld.  Baym.  467;  2  Lev.  50;  2  W.  Bl.  1142, 1017, 1036; 
1  Burr.  595;  5  Johns.  125;  7- Id.  549;  9  Id.  895  [ante,  290]. 

By  Court,  Sfknosb,  J.  It  is  not  necessary  to  the  decision  of 
this  cause  to  pronounce  any  opinion  on  the  question  whether 
Judge  Edmonds  was  a  judge  de  jure  or  de  factor  when  he  gave 
the  certificate  that  the  defendant  had  duly  proved  himself  to  be 
a  free  man;  for  admitting  that  Judge  Edmonds  was  either,  this 
action  as  laid  is  not  maintainable.  It  is  not  alleged  or  proved 
that  the  inspectors  fraudulently  or  maliciously  refused  to  receiye 
Waldron's  Tote;  and  this  we  consider  to  be  absolutely  necessary 
to  the  maintenance  of  an  action  against  the  inspectors  of  an 
election.  The  case  principally  relied  on  by  the  counsel  for  the 
defendant  in  error  is  that  of  Ashby  v.  White,  2  Ld.  Baym.  938. 
There  the  declaration  alleged  that  the  rejection  of  Ashby's  vote 
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was  done  fraudulently  and  maliciously,  and  althougli  the  jury 
found  the  defendant  guilty,  the  judgment  was  arrested  by  three 
judges  in  opposition  to  the  opinion  of  Chief  Justice  Holt. 
This  judgment  was  afterwards  reversed  in  the  house  of  lords. 
The  reasons  for  the  reversal  do  not  appear  in  the  report  of  the 
case,  but  the  ground  of  the  reversal  is  distinctly  stated  in  the 
resolutions  of  the  lords,  in  answer  to  the  resolutions  of  the  com- 
mons reprehending  the  bringing  the  action  and  the  judgment 
thereon.  The  first  resolution  of  the  lords  states  *'  that  by  the 
known  laws  of  this  kingdom  every  freeholder  or  other  person 
having  a  right  to  give  his  vote  at  the  election  of  members  to 
serve  in  parliament,  and  being  willfully  denied  or  hindered  so 
to  do  by  the  officers  who  ought  to  receive  the  same,  may  main- 
tain an  action  in  the  Queen's  courts  against  such  officer  to 
assert  his  right  and  recover  damages  for  the  injury :''  1  Bro.  P. 
0.  49, 1  ed.  The  case  of  Sarman  v.  Tappenden,  1  East,  555; 
and  Drewy  v.  CouUon,  in  a  note  to  that  case,  clearly  showing 
that  this  action  is  not  maintainable,  without  stating  and  prov- 
ing malice  express  or  implied  on  the  part  of  the  officers.  In 
the  case  in  the  text,  Lawrence,  J.,  said:  *'  There  is  no  instance 
of  an  action  of  this  sort  maintained  for  an  act  arising  merely 
from  error  of  judgment;"  and  he  cited  Mr.  Justice  Wilson's 
opinion  in  Drewy  v.  Couilan^  with  approbation.  In  that  case 
the  suit  was  for  refusing  the  plaintiff's  vote.  Justice  Wilson 
considered  it  as  an  action  for  misbehavior  by  a  public  officer  in 
the  discharge  of  his  duty,  and  that  the  act  must  be  malicious 
and  willful  to  render  it  a  misbehavior;  and  he  held  that  no 
action  would  lie  for  a  mistake  in  law.  In  speaking  of  the  case 
of  Aahby  v.  White,  he  considered  it  as  having  been  determined 
by  the  house  of  lords  on  that  ground,  from  the  resolutions  en- 
tered into  by  them.  The  whole  of  Judge  Wilson's  reasoning  is 
clear,  perspicuous  and  irresistible;  and  is  fully  confirmed  in 
Sarman  v.  Tappenden.  It  would,  in  our  opinion,  be  opposed  to 
all  the  principles  of  law,  justice  and  sound  policy,  to  hold  that 
officers,  called  upon  to  exercise  their  deliberative  judgments^ 
are  answerable  for  a  mistake  in  law,  either  civilly  or  criminally, 
when  their  motives  are  pure,  and  untainted  with  fraud  ormalioe» 
Judgment  reversed. 

Am  to  the  exemption  from  liability  of  an  officer  aoting  Judicially  imlew 
fraud  or  malice  be  shown,  this  case  is  cited  in  MinJUaer  v.  ^KkfeUer,  6<3ow. 
280;  CunningJiamv.  BuekUn,  8  Id.  185,  and  in  Ntuh  v.  Tfu  People^  86  N.  T. 
$16;  see  note  to  Tatea  v.  Laming,  ante,  290l 
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Danfobth  v.  Culver. 

[11  JOBMOK,  146.] 

AcurowLKDOMBKT  ov  DiBT  Barred  bt  Statuts. — ^Under  the  plea  of  the 
■fcetnte  of  limitfttioiia  in  an  action  on  a  pramioaory  note,  it  waa  held  that 
eTideoce  that  defendant  had  admitted  he  executed  the  note,  but  oheerved 
that  it  was  outlawed,  and  that  he  meant  to  ayail  himeelf  of  the  statute 
of  limitationa,  did  not  amount  to  a  promise  to  pay  so  as  to  entitle  the 
plaintiff  to  recover. 

Baiol — ^An  acknowledgment  of  a  debt  bazred  by  statute  does  not  operate  as 
a  revival  of  the  original  debt,  but  is  evidence  only  of  a  new  promise,  of 
which  the  former  debt  is  the  consideration. 

AssDMPSiT  on  certain  promissory  notes.  Plea,  lum^tssumpsU 
and  the  statute  of  limitations.  The  acknowledgment  made  by 
the  defendant  since  the  commencement  of  the  suit,  and  relied 
upon  by  the  plaintiff  to  take  the  case  out  of  the  statute,  appeanr 
from  the  opinion.    Verdict  for  the  plaintiff  by  consent. 

By  CouBT.  The  evidence  to  take  this  case  out  of  the  statute 
iSy  that  the  defendant,  when  the  notes  were  shown  to  him, 
**  admitted  that  he  had  executed  them,  but  observed  that  they 
were  outlawed,  and  that  he  meant  to  avail  himself  of  the  statute 
of  limitations."  Even  if  we  were  to  admit  the  authority  of  all 
the  adjudged  cases  on  the  point  in  the  English  courts,  we  should 
not  think  this  to  be  such  an  acknowledgment  of  the  debt  as 
would  authorijse  the  jury  to  presume  a  new  promise.  It  was  for 
a  long  time  held  in  England  that  an  acknowledgment  of  a  debt, 
withoat  a  promise  to  pay,  was  not  enough  to  deprive  the  de- 
fendant of  the  benefit  of  the  statute:  Dickson  v.  Thompson,  2 
Show.  126;  2  Vent  162.  It  was  then  adopted  as  a  rule  of  evi- 
dence,  that  an  acknowledgment  of  a  debt  was  evidence  only  to 
wanant  a  jury  in  inferring  a  promise  to  pay,  but  was  not  matter, 
if  specially  found,  on  which  the  court  would  give  judgment  for 
the  plaintiff :  Eeylin  v.  Eastings,  Com.  54;  S.  C,  5  Mod.  425;  S. 
0.,  Garth,  470;  S.  C,  1  Ld.  Baym.  389;  S.  C,  1  Salk.  29;  Bull. 
N.  P.  148.  Afterwards  the  courts  went  further,  and  it  was  held 
that  the  slightest  word  of  acknowledgment,  or  writing  an  am- 
biguous and  begging  letter,  would  have  the  effect  of  taking  the 
case  out  of  the  statute:  Quaniock  v.  England,  5  Burr.  2630; 
Cowp.  548;  Peake's  N.  P.  Cas.  98.  But  no  case  appears  to  have 
gone  so  far  as  to  consider  such  facts  as  are  stated  in  this  case  as 
having  that  effect.  In  Lloyd  v.  Maund,  2  T.  B.  760,  Lord  Een- 
yon  nonsuited  the  plaintiff,  not  thinking  that  the  letter  of  the 
defendant  amounted  to  an  acknowledgment  of  the  debt,  so  as  to 
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take  it  oat  of  the  statate;  but  the  other  three  judges  thought 
the  OTidenoe  sufficient  to  go  to  the  jury;  aU  of  them,  however, 
agreed  that  there  must  be  an  acknowledgment  of  the  debt  to 
take  it  out  of  the  statate. 

In  Bryan  y.  Horseman,  4  East,  599,  the  defendant,  when  ar- 
rested, said:  '^  I  do  not  consider  myself  as  owing  Mr.  Biyan  a 
farthing,  it  being  more  than  six  years  since  I  contracted.  I 
have  had  the  wheat,  I  acknowledge,  and  I  have  paid  some  part 
of  it,  and  twenty-six  pounds  remains  due."  This  was  held  to 
be  sufficient  to  take  the  case  out  of  the  statute,  it  certainly 
amounted  to  an  actual  admission  that  part  of  the  debt  was  due. 

In  Clarke  v.  Bradshaw  and  Coghlan,  3  Esp.  N.  P.  Cas.  165; 
Peters  v.  Brown,  4  Id.  46,  one  of  the  defendants,  Coghlan, 
wrote  a  letter  within  a  year  preceding  the  trial,  promising  to 
pay  the  demand.  The  other  defendant  after  he  was  arrested 
in  the  suit,  said  that  the  plaintiff  had  paid  money  for  him 
twelve  or  thirteen  years  ago;  but  that  he  had  since  become  a 
bankrupt,  by  which  he  was  discharged,  as  well  by  law,  as  from 
the  length  of  time  since  the  debt  had  accrued.  This  Lord 
Kenyon,  before  whom  the  cause  was  tried,  thought  was  a 
sufficient  acknowledgment  to  take  the  case  out  of  the  statute. 

This  was  a  nixi  priiis  opinion  on  which  little  reliance  is  to  be 
placed,  and  the  letter  written  by  Ooghlan  was  abundantly  suffi- 
cient to  take  the  case  out  of  the  statute.  In  all  the  casee  on 
the  subject,  it  is  considered  that  the  acknowledgment  of  a  debt, 
barred  by  the  statute,  is  evidence  to  the  jury  of  a  new  promise, 
under  the  replication  of  assumpsU  infra  sex  annos.  It  is  not 
reconcilable  with  common  sense,  to  say  that  the  bare  admission 
of  the  execution  of  the  notes,  in  this  case  accompanied  with  a 
declaration  that  the  party  meant  to  avail  himself  of  the  statate 
of  limitations,  shall  be  evidence  of  a  promise  to  pay  when  the 
party  protests  against  paying,  and  against  lus  liability. 

Id  the  case  of  Jones  v.  Moore,  5  Binn.  573,  post;  tiie  counsel 
for  the  defendant,  arguendo,  observed,  that  '*  if  an  acknowledg- 
ment operated  by  revival  of  the  original  debt,  then  it  would 
answer,  though  accompanied  by  an  express  refusal  to  pay,  which 
was  contrary  to  the  opinion  of  the  present  chief  justice,  in 
Murray  v.  TiUy,  and  of  Judge  Washington,  in  Beide  v.  Wilkin-' 
son.'*  Tilghman,  0.  J.,  in  the  same  case,  says:  '^When  the 
defendant  pleads  noTi-assumpsU  infra  sex  annos,  and  the  plaint- 
iff replies  assumpsU  infra  sex  annos,  how  can  the  issue  be  found 
for  the  plaintiff  without  proof  of  a  promise,  expressed  or  im- 
pUed,  within  six  years  f    And  Yeates,  J.,  says:  "Where  it" 
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(the  acknowledgment  of  the  debt)  "  is  aooompanied  hj  ciromn- 
stances  or  declarations^  that  the  party  means  to  insist  on  the 
benefit  of  the  statute^  no  promise  can  possibly  be  implied,  with- 
out violating  the  truth  of  the  case,  and  so  it  has  been  decided/' 

This  reasoning  is  founded  in  principle,  and  is  perfeotlj  satis- 
factoiy.  We  are  of  opinion  that  the  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defenant. 

Sea  apanlldl  oiaa^  Jamea  t.  JHoore,  jwif. 


Jaokson  V.  Sill. 

[11  JOBMOV,  901.] 

Faboii  SrmiDrcB  as  to  Tbstambhtabt  PBOvxannr.— A  tasUior  deTiaed: 
**  I  give  and  beqnasth  to  my  beloved  wife  for  and  during  her  widowhood, 
the  farm  which  I  now  occupy,  together  with  the  whole  of  the  cropa  of 
every  deacription,  which  may  be  thereon  at  the  time  of  my  death;"  and 
after  her  remamage  or  death,  he  devised  the  aame  over  to  another.  It 
waa  held  that  parol  evidence  waa  inadmiBaible  to  show  that  the  teatator 
intended  to  devise  the  whole  of  hia  real  estate  at  W.,  and  which  included 
a  farm  of  ninety  aerea  held  by  one  under  a  lease  from  the  testator  for 
seven  years;  and  further  that  he  gave  such  instructions  to  the  attorney 
who  drew  the  wiU,  there  bemg  a  mistake,  and  not  a  latent  ambiguity. 


"Enanaxrr.  The  case  appears  from  the  opinion.  Verdict  for 
the  plaintiff,  and  motion  for  a  new  trial. 

J.  EmoU  and  Woadvoorlh,  for  the  defendants. 

Henry,  contra, 

3j  Court,  Thompsoh,  0.  J.  The  question  in  this  cause  arises 
under  the  will  of  Cornelius  Glen,  bearing  date  the  twenty- 
eighth  of  August,  1809.  The  lessors  of  the  plaintiff  claim  the 
premises  in  qnestion  under  the  residuary  devise  to  them  in 
trust,  for  the  purposes  therein  mentioned,  and  the  defendant 
John  L.  Sill  claims  them  as  devisee  in  remainder,  and  as  being 
included  in  the  devise  to  Mrs.  Glen,  in  the  following  words: 
'*  I  give,  devise,  and  bequeath  unto  my  beloved  wife,  for  and 
during  her  widowhood,  the  farm  which  I  now  occupy,  together 
with  the  whole  crops  of  every  description  which  may  be  thereon 
at  the  time  of  my  death,  whether  the  same  are  standing  or 
growing  on  the  land,  or  have  been  gathered  into  my  bams," 
etc.  The  premises  in  question  were  at  the  time  the  will  was 
made,  and  also  at  the  death  of  the  testator,  in  the  possession 
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of  Henij  SaUsbuiy*  under  a  lease  bearing  date  the  eighteenth 
of  March,  1806,  for  the  term  of  seven  years;  and  are  described 
as  a  farm,  piece  or  parcel  of  land,  Containing  about  ninety 
acres  of  land,  as  is  now  in  fence,  and  in  the  possession  of  the 
said  party  of  the  second  part,  together  with  the  dwelling-house, 
bam,  barrack,  and  other  appurtenances,  etc.  Upon  the  trial, 
testimony  was  offered  tending  to  show  that  the  testator  intended 
to  devise  the  premises  as  a  part  of  the  farm  he  occupied  him- 
self, and  of  which  he  died  possessed.  And  the  question  now 
is,  whether  such  testimoDy  was  admissible. 

I  think  it  unnecessary  to  notice  particularly  the  evidence 
offered;  for  ifi  is  obvious  that,  if  it  was  competent,  especially 
that  of  Mr.  Van  Yechten,  it  would  have  shown  that  the  prem- 
ises were  intended  by  the  testator  to  be  devised  to  the  defend- 
ant. Sill.  The  will  was  drawn,  however,  by  Mr.  Van  Yechten, 
under  a  misapprehension  of  facts,  and  under  a  belief  that  the 
testator  was  in  the  actual  possession  of  the  premises.  It  is» 
therefore,  a  clear  case  of  mistake,  as  I  apprehend,  and  under 
this  belief  I  have  industriously  searched  for  some  principle  that 
would  bear  me  out  in  letting  in  the  evidence  offered;  bat  I  have 
searched  in  vain,  and  am  satisfied  the  testimony  cannot  be  ad- 
mitted in  a  court  of  law,  without  violating  the  wise  and  salu- 
tary provisions  of  the  statute  of  wills,  and  breaking  down 
what  have  been  considered  great  landmarks  of  the  law  on  thia 
subject. 

The  ground  of  argument  assumed  by  the  defendant's  counsel 
was,  that  here  was  a  latent  ambiguity,  which  required  explana- 
tion by  extrinsic  evidence.  I  did  not  understand  them  as  going 
so  far  as  to  contend  that  if  the  language  of  the  will  was  clear, 
plain  and  unambiguous,  extrinsic  evidence  could  be  received  to 
contradict  it,  or  show  an  intention  repugnant  to  the  plain 
meaning  of  words  made  use  of.  Such  a  doctrine,  if  recognized 
in  our  courts  of  justice,  would,  indeed,  be  alarming.  It  be- 
comes necessary  then,  in  the  first  place,  to  inquire  whether 
there  be  any  ambiguity  in  this  clause  in  the  will.  If  there  be 
none,  there  is  no  pretense  for  admitting  the  evidence  offered. 

The  general  description  of  the  thing  devised  is,  *'  the  faim  I 
now  occupy."  There  are  other  parts  of  the  clause  which  go  to 
illustrate  and  confirm  the  sense  in  which  this  expression  was 
used.  The  term  occupy,  both  in  a  popular  and  l^gal  accepta- 
tion, has  a  known  certain  and  definite  meaning.  It  would  be 
nonsense  in  common  parlance,  to  say  that  a  man  occupied  a 
farm,  which  was  in  the  tenure,  possession  and  management,  of 
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another;  nor  is  the  law  chargeable  with  so  much  absordity. 
The  term,  in  legal  acoeptation,  implies  actual  use,  possession 
and  oultiTation;  and  that  is  the  sense  in  which  the  term  is  here 
used  is  obvious  ;^  it  is  the  farm  I  now  occupy.  The  word  now 
seems  to  be  used  emphatically,  so  as  to  leave  no  possible  doubt 
as  to  the  identity  of  the  thing  devised.  But  if  any  such  doubt 
oould  exist,  it  is  removed  by  the  subsequent  part  of  the  clause, 
which  gives  to  his  wife  the  whole  crops,  of  every  description, 
which  may  at  the  testator's  death  be  thereon.  This  is  a  relative 
term,  referring  to  the  land  devised,  and  she  was  to  have  the 
OEtops,  whether  standing  or  growing  on  the  land  (devised),  or 
gathered  into  the  bams.  The  crops  here  devised  evidently 
refer  to  those  produced  by  his  own  immediate  cultivation,  and 
oould  not,  by  any  possible  construction,  be  extended  to  crops 
on  a  farm  in  the  occupation  of  his  tenant,  especially,  as  by  the 
terms  of  the  lease,  he  was  not  entitled  to  any  part  of  the  crops, 
the  rent  reserved  being  payable  in  money.  The  devise  of  the 
crops  therefore  identifies,  beyond  the  possibility  of  a  doubt,  the 
land  devised. 

It  seemed  to  be  admitted  on  the  argument  that  if  the  desig- 
nation of  the  thing  devised  had  been,  the  land  I  now  occupy, 
it  must  have  been  restricted  to  the  testator's  own  possession; 
but  it  was  said  that  the  word  farm  had  a  more  general  meaning; 
and  Plowden,  191-195,  was  referred  to  in  support  of  the  dis- 
tinction. According  to  this  authority  the  land  occupied  by  the 
testator,  and  that  by  his  tenant,  were  each  farms,  or  the  one  as 
much  as  the  other.  Each  had  a  distinct  messuage,  and  lands 
attached  to  it;  and  there  was  no  evidence  that  one  messuage 
was  more  a  chief  house,  in  the  language  of  Plowden,  than  the 
other.  And,  indeed  according  to  the  technical  definition  of  the 
tenn  farm,  as  here  given,  it  would  only  extend  to  the  land  in 
the  occupation  of  the  tenant;  for,  says  the  authority,  it  must 
not  only  be  a  capital  messuage  and  land  attached  to  it,  but  it 
must  have  been  let  or  demised  to  another;  for  if  it  has  always 
been  reserved  in  the  hands  of  the  inheritor  thereof,  it  has  not 
the  name  of  a  farm.  But  I  presume  that  we  are  not  at  liberty 
to  resort  to  any  such  subtle  distinctions  for  rules  by  which  to 
eonstrue  the  meaning  of  this  devise;  for  no  such  distinction 
could  have  been  in  the  mind  of  the  testator.  We  must  under- 
stand  the  term  farm,  as  used  in  the  common  popular  sense, 
according  to  which  the  land  in  the  possession  of  Salisbury  was 
a  separate  and  distinct  farm  from  that  occupied  by  the  testator, 
and  had  been  so  used  and  improved  for  many  years. 


' 
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Aocording  to  this  yiew  of  the  case  there  is  no  ambigfuity  in 
the  derise  which  requires  the  aid  of  extrinsic  eyidence  to  render 
it  certain;  and  of  coarse  I  might  here  condnde  that  the  testi- 
mony offered  was  properly  overruled.  It  may  not,  howcYer, 
be  amiss  to  look  a  little  at  the  light  in  which  latent  ambiguities 
are  received,  and  how  far  they  are  explainable  by  extrinsic  evi* 
dence;  and  here,  as  in  many  other  cases,  the  di£Sculty  consists 
more  in  the  due  and  correct  application  of  principles  to  the  given 
case,  than  in  ascertaining  and  defining  the  principles  them- 
selves. It  is  a  general  and  settled  distinction  running  through 
all  the  cases  on  this  subject,  that  extrinsic  evidence  cannot  be 
received  to  contradict,  vary  or  add  to  an  instrument  in  vnriting, 
but  only  to  explain  and  elucidate  it,  and  this  only  in  the  case 
of  a  latent  ambiguity:  2  Yem.  216.  ''An  ambiguity,''  says 
Roberts,  in  his  treatise  on  Frauds,  15,  ''is  properly  latent,  in 
the  sense  of  the  law,  when  the  equivocality  of  expression,  or 
obscurity  of  intention,  does  not  arise  from  the  words  them- 
selves, but  from  the  ambiguous  or  diletescent  state  of  extrinsio 
circumstances  to  which  the  words  of  the  instrument  refer,  and 
which  is  susceptible  of  explanation  by  a  mere  development  of 
extraneous  facts  without  altering  or  adding  to  the  written  lan- 
guage, or  requiring  more  to  be  understood  thereby  than  will 
fairly  comport  with  the  ordinary  or  legal  sense  of  the  words 
made  use  of." 

Let  us  apply  this  rule  to  the  case  before  us.  There  was  no 
question  at  the  trial  whether  the  testator  was,  in  point  of  fact, 
in  the  actual  possession  of  the  premises  in  question  at  the  time 
of  making  his  vrill,  or  at  the  time  of  his  death.  The  evidence 
on  the  part  of  the  plaintiffs  left  no  doubt  on  that  subject.  It 
showed  conclusively  that  he  was  not  in  possession  of  any  part 
of  the  premises.  The  evidence  offered  was  not  for  the  purpcrae 
of  showing  the  actual  possession  of  the  testator,  but  to  show 
that  he  intended  to  devise  as  well  the  farm  leased  to  Salisbuiy, 
as  the  one  which  he  occupied  himself,  and  that  both  farms  had, 
on  some  occasions,  been  considered  and  treated  by  him  as  one 
farm.  The  admission  of  such  testimony  would  have  been  in- 
fringing upon  the  rule  as  above  laid  down.  It  would  haye  been 
adding  to  the  written  language,  by  allowing  «is  to  say  the  farm 
in  his  own  occupation  meant  also  the  farm  in  the  occupation  of 
his  tenant.  It  would  be  requiring  us  to  understand  more  by  the 
phrase,  "  the  farm  I  now  occupy,"  than  the  ordinaiy  or  l^gal 
sense  would  warrant.  It  would  be  extending  it  to  a  farm  in  the 
possession  of  another.    Nor  was  it  competent  to  prove  that 
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these  farms  were  onoe  united  in  one.  Such  testimony  would 
have  been  altogether  immaterial;  for  admitting  the  fact,  it  would 
not  follow  that  the  testator  was  bound  always  to  keep  them 
united;  and  the  land  having  been  used  and  improved  for  many 
years  as  two  distinct  farms,  the  phraseology  of  the  devise  is 
adapted  to  such  a  state  of  things,  and  shows  that  the  testator 
intended  to  limit  it  to  what  he  himself  was  then  in  possession 
of.  Had  the  devise  been  of  all  his  farm  in  Water  Yliet,  it 
would  have  presented  a  different  question;  it  might  have  re- 
quired some  explanation  as  to  what  was  his  farm;  but  when  it  is 
qualified  and  restricted  to  the  farm  then  in  his  possession,  it  can 
require  or  admit  of  no  possible  explanation,  except  showing  his 
actual  possession,  which  was  not  a  point  in  question. 

It  is  undoubtedly  a  correct  rule  in  the  construction  of  wills 
to  look  at  the  whole  will,  for  the  purpose  of  ascertaining  the 
intention  of  the  testator  in  any  particular  part,  where  such  part 
is  ambiguous.  But  where  the  intention  is  clear  and  certain,  and 
no  repugnancy  appears  between  the  different  parts  of  the  will, 
no  such  aid  is  necessary  or  proper.  It  was  urged  on  the  argu- 
ment that  the  testator,  in  another  clause  in  his  will,  devises  to 
his  wife  the  lands  he  obtained  from  Stephen  Van  Bensselaer,  ad- 
joining his  farm,  and  that  the  land  obtained  from  S.  Van  Bens- 
selaer, according  to  the  testimony  offered  on  the  trial,  did  adjoin 
the  premises  in  question.  It  is  a  sufficient  answer  to  this  argu- 
ment to  say  that  the  same  testimony  showed  likewise  that  that 
land  did  adjoin  the  farm  in  the  actual  occupation  of  the  testa- 
tor. This,  therefore,  would  not  falsify  the  description  in  the 
other  devise,  or  be  repugnant  thereto;  and  description  is  never 
rejected  when  it  is  true  in  point  of  fact  and  consistent  with  the 
thing  devised.  But  transpose  this  clause  and  connect  it  with 
the  other,  it  would  then  read  thus:  "  I  give  and  devise  to  my 
wife,  etc.,  the  farm  I  now  occupy,  adjoining  the  land  Ipurchased 
of  Stephen  Van  Bensselaer."  No  part  of  this  description  need 
then  be  rejected;  for  by  applying  the  devise  to  the  land  in  the 
actual  occupation  of  the  testator,  there  would  be  perfect  har- 
mony and  consistency  between  the  thing  or  subject,  and  every 
part  of  the  description.  The  incongruity  would  be  created  by 
applying  the  devise  to  the  premises  in  question  (which  were  in 
the  possession  of  Salisbury).  In  that  case  some  part  of  the  de- 
scription must  be  rejected,  for  the  land,  although  adjoining  that 
obtained  of  Stephen  Van  Bensselaer,  was  not  occupied  by  the 
testator.  Part  of  the  description  would  therefore  be  false;  so 
that  the  transposition,  instead  of  throwing  any  light  on  the  sub* 
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]eot,  would  involre  it  in  still  greater  obsourity.  No  aid  eani 
therefore,  be  derived  from  any  other  part  of  the  will,  and  indeed 
no  aid  ia  wanting,  for  the  devise  is  of  itself,  as  clear,  certain 
and  definite,  as  words  coald  make  it. 

I  have  attentively  examined  the  most  of  the  cases  cited  on 
the  argumert,  but  cannot  find  any  principles  recognized  in 
them  to  bear  out  the  claim  on  the  part  of  the  defendants.  I 
shall  proceed,  however,  to  notice  those  which  were  deemed 
most  important,  and  as  being  very  analogous  to  the  present 
case.  But  a  little  attention  to  them  will,  I  think,  show  that  the 
analogy  does  not  hold.  In  the  case  of  OoodtiHe  v.  Paul,  2  Bmr. 
1039,  the  devise  was  in  these  words,  "  I  give  and  devise  to  my 
wife  my  farm  at  Bovington,  in  the  tenure  of  John  Smith,  sub- 
ject to  her  disposal  in  as  full  and  absolute  a  manner  as  I  could 
dispose  of  the  same  if  living/'  The  farm  at  Bovington  had 
been  leased  by  one  Hammon  to  William  and  John  Smith,  and 
in  the  lease  was  this  exception,  *'  Except  and  always  reserved 
out  of  said  demise,  all  and  all  manner  of  wood,  wood-ground, 
hedge-rows,  timber  and  trees  whatever,  etc.,  with  liberty  of 
ingress  and  egress,  to  cut  and  carry  away  the  same."  The 
testator  afterwards  purchased  the  farm  subject  to  this  lease,  and 
kept  in  his  own  hands,  until  his  death,  the  excepted  premises, 
which  consisted  of  hedge*rows,  and  of  chalk  dells  where  wood  had 
grown  up  after  the  chalk  was  taken  away,  entirely  surrounded 
by  the  land  in  the  tenure  of  the  tenant,  and  also  one  entire 
wood  of  six  acres,  and  the  question  was  whether  these  excepted 
premises,  so  held  by  the  testator,  passed  imder  the  devise. 

Lord  Mansfield,  in  giving  his  opinion,  lays  considerable  stress 
upon  the  obvious  intention  of  the  testator,  throughout  his  will, 
to  give  to  his  wife  all  his  estate;  that  he  puts  into  his  will  all 
possible  words  that  can  give  everything  to  her;  and  his  lord- 
ship says,  the  words  ''in  the  tenure  of  John  Smith"  are  only 
additional  description,  which  will  not  vitiate  anything  suffi- 
ciently described  before;  that  these  words  cannot  be  understood 
as  a  restriction,  but  only  as  a  further  description  of  a  thing  suffi- 
ciently described  before.  Lord  M.  adds,  **  The  hedge-rows'and 
chalk-dells  themselves  were  actually  in  the  tenure  olF  John  Smith; 
aud  as  to  the  six  acres  of  woodland,  the  soil  as  well  as  the  trees, 
are  excepted  out  of  the  lease.  But  Dr.  Paul  gives  to  his  wife  a 
power  to  dispose  of  the  farm,  in  as  full  and  absolute  a'manner 
as  he  himself  could  dispose  of  the  same  if  living,  and  he  him^ 
self  might  certainly  have  disposed  of  the  soil  of  the  six  aeres." 

Do  the  facts  in  that  case  at  all  compaie  with  the  one  before 
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us?  There  the  premises  in  dispute  were  a  few  hedge-rows  and 
some  wood-ground,  part  of  which  was  in  the  tenure  of  John 
Smith,  and  the  whole  of  which  had  always  passed  with  the 
farm  as  one  entire  thing;  but  in  this  case  the  premises  in  ques- 
tion hare  eyeiy  quality  of  a  distinct  farm,  of  ninety  acres  of 
land,  with  the  usual  and  necessary  buildings  thereon  for  the 
purposes  of  farming.  The  rule  alluded  to  by  Lord  Mansfield, 
that yhZsa  demonslraiio  non  nocet^  or,  as  it  is  expressed  in  Lord 
Bacon's  Maxims,  reg.  25,  veritaanoministoUU  errorem  demonstra- 
tionia,  cannot  be  applied  to  this  case.  This  rule  is  applicable 
only  to  cases  where  the  object  of  the  deTise  or  the  thing  devised 
are  sufiSciently  certain  without  the  demonstration  or  descrip- 
tion; and  it  was  in  this  sense  that  Lord  Mansfield  applied  the 
rule;  for  he  says  the  words,  ''in  the  tenure  of  John  Smith," 
are  only  additional  description  to  what  was  sufficiently  de- 
scribed before.  In  such  case  the  false  description  ought  un- 
doubtedly to  be  rejected,  the  certainty  of  the  thing  devised  not 
being  effected  by  such  rejection.  But  in  the  devise  before  us, 
if  the  words  "which  I  now  occupy'*  are  considered  as  addi- 
tional description,  and  are  stricken  out,  what  becomes  of  the 
certainty  of  the  thing  devised?  The  devise  vrill  then  stand  thus: 
**  I  devise  and  bequeath  unto  my  said  wife,  during  her  widow- 
hood, the  farm."  This  would  be  senseless  and  unintelligible. 
Had  the  devise  been  of  my  farm  at  Water  Yleit,  which  I  now 
occupy,  there  would  have  been  some  color  for  the  application 
of  the  rule;  for  then,  by  striking  out  what  is  called  the  false 
^description,  there  would  be  still  some  certainly  left;  but  as  the 
devise  now  stands,  the  words  ''which  I  now  occupy"  are  an 
essential  and  indispensable  part  of  the  designation  of  the  thing 
devised,  and  without  them  the  devise  would  be  void. 

So,  also,  in  the  case  of  Wroteley  v.  Adams ^  Flowd.  191,  the 
words  "  in  the  tenure  and  occupation  of  Boger  Wilcox,''  were 
lield  unnecessary,  because  the  description  of  the  premises  in  the 
lease  was  sufficiently  certain  without  them,  the  lease  being  of 
all  their  farm  in  Brooley,  which,  say  the  court,  contains  cer- 
tainty in  itself.  In  the  case  of  Ooodrighi  v.  Fears^  11  East,  67, 
the  will,  and  the  surrender  of  copyhold  premises,  which  had 
been  made  by  the  testator,  to  the  use  of  his  will,  being  contem- 
poraneous acts,  were  considered  as  one  instrument,  and  the  sur- 
render was  of  "all  his  copyhold  cottage,  with  a  croft  adjoin- 
ing;" which  croft  was  the  premises  in  dispute.  There,  then, 
was  oerti^inty  in  the  thing  devised,  and  the  additional 
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tion  "  then  in  hia  own  possession  "  was  rejected  as  false  demon- 
stration. 

The  case  of  Thomas  y.  Thomas,  6  T.  B.  671,  recognizes  the 
rule  that  extrinsic  evidence  may  be  received  to  remove  a  latent 
ambiguity;  but  it  was  held  that  under  this  rule,  parol  evidence 
of  declaration  made  by  the  testator  previous  to  making  his  will, 
relative  to  his  intention,  were  not  admissible.  Justice  Lawreoce 
said  he  thought  a  will  could  not  be  construed  by  an}'  declara- 
tions of  the  testator  made  before  the  making  of  the  will,  but 
that  his  intention  must  be  collected  from  the  words  of  the  will, 
or  from  what  passed  at  the  time  of  the  making  it.  To  what 
extent  this  latter  expression  was  intended  to  be  carried,  I  am  at 
a  loss  to  conceive.  If  to  admit  evidence  of  what  passed,  show- 
ing an  intention  contrary  to  the  plain  and  obvious  interpreta- 
tion of  the  written  language,  I  cannot  give  my  assent  to  the 
rule.  Mr.  Justice  Lawrence,  upon  the  trial  of  that  cause,  re- 
ceived evidence,  subject  to  the  opinion  of  the  court,  on  its  ad- 
missibiliiy,  showing  a  mistake  in  the  name  inserted  in  the  will; 
but  the  jury  having  found  that  no  mistake  was  made,  this  point 
did  not  come  in  review  before  the  court.  The  same  judge, 
however,  in  his  opinion  at  bar,  seemed  to  think  the  testimony 
was  properly  admitted,  and  refers  to  cases  which  he  said  war- 
ranted the  admission:  8  Yin.  812;  2  Yern.  216;  but  those  will 
be  found  to  be  cases  in  chancery,  and  other  cases  might  be 
cited:  3  Yes.  jun.  862;  8  Bro.  C.  C.  446,  which  seem  to  recog- 
nisse  such  a  power  in  a  court  of  chancery.  Those  cases,  how- 
ever, are  principally  confined  to  the  correction  of  mistakes  in 
names,  and  even  in  such  cases,  the  power  may  be  questionable. 

Lord  Hardwicke,  in  the  case  of  Oaodinge  v.  Goodinge,  1  Yes. 
222,  says:  Parol  evidence  cannot  be  read  to  prove  instructions 
of  the  testator,  after  the  will  is  reduced  into  writing,  or  declara« 
(ions  whom  he  meant  by  the  written  words  of  the  will.  But  I 
know  of  no  case  where  it  has  been  solemnly  decided  that  a  court 
of  law  has  the  power  to  correct  mistakes  in  any  written  instru- 
ments, and  I  conclude  that  no  such  power  exists.  I  admit  thj 
rules  in  their  fullest  extent,  that  a  latent  ambiguity  may  be  ex^ 
plained  by  extrinsic  evidence,  and  that  if  there  is  a  certain 
description  of  the  person  or  thing  devised,  and  a  further  de- 
scription is  added,  it  is  immaterial  whether  the  superadded 
description  be  true  or  false.  But  I  think  I  have  sufBciently 
shown  that  neither  of  these  rules,  within  the  sense  and  meaning 
of  the  authorities,  can  have  any  application  to  the  present  case, 
because  there  i"  no  ambiguity  in  the  devise,  and  because  by  re- 
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jeoting  the  words,  **  I  now  occupy/'  which  have  been  called 
a  false  description ,  there  is  no  certainty  left  as  to  the  thing  de- 
yised. 

I  feel  the  force  and  subscribe  to  the  soundness  of  the  principle 
which  governed  Lord  Talbot,  in  the  case  of  Brown  y.  Selwyn, 
COS.  temp.  Talb.  240.  Although  looking  out  of  the  will,  my 
private  opinion  is,  that  it  was  the  intention  of  the  testator  to 
give  to  his  nephew,  J.  L.  Sill,  the  premises  in  question,  yet  I 
do  not  feel  myself  at  liberty  to  yield  to  the  parol  evidence,  and 
make  a  construction  against  the  plain  words  of  the  will.  It  is 
better  to  preserve  consistency  in  legal  principles,  although  it 
may  not  suit  the  equity  of  the  individual  case,  than  to  make 
those  principles  bend  to  what  may  be  thought  the  substantial 
justice  of  each  particular  case.  We  are  accordingly  of  opinion 
that  the  testimony  offered  was  properly  oveiruled,  and  that  the 
motion  for  a  new  trial  must  be  denied. 

Platt,  J.,  not  having  heard  the  argument,  gave  no  opinion. 

New  trial  refused. 


See  DooiUUe  v.  BlaheaUy,  4  Am.  Dec  218,  where  parol  evidenoe  wm  held 
■dnuMible,  identifying  more  particularly  a  farm,  in  a  deed. 

The  principal  case  is  cited  in  Tucker  v.  Seamen*$  Aid  Society^  7  Met.  206, 
and  in  Brown  v.  SaUonaaU,  3  Id.  427.  In  deliyering  the  opinion  of  the  court 
in  the  latter  case,  Jnttioo  Wilde  says:  **  The  only  evidence  which  could  have 
any  tendency  to  prove  that  the  t^tatrix  had  any  other  intention  than  that 
which  the  worda  of  the  deviBe  import,  was  the  evidence  of  her  declarationa, 
and  that  very  clearly  waa  not  admiasible.  The  case  of  Jackson  v.  SiU^  u  a 
very  atroQg  authority  on  thii  point,  aa  well  aa  on  the  construction  of  the 
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(haoiH AL  UimBBTAKOfO. — Where  one,  by  a  written  agreement,  pronuaea  to 
deliver  to  another  a  certain  quantity  of  merchandise  within  a  certain 
time^  and  also  to  pay  the  costs  on  an  execution  issued  by  the  latter 
against  the  former,  in  consideration  that  such  execution  be  returned 
nuUa  bonOf  and  at  the  same  time  a  third  person,  at  the  bottom  of  the 
agreement,  in  writing  guarantees  the  performance  thereof,  the  guaranty 
is  an  original  collateral  agreement,  and  not  a  promise,  to  pay  the  pre- 
viously inibaisting  debt  of  another,  and  is  binding  within  the  statute  of 
franda. 

Asstncpscr.  The  plaintiffs  having  recovered  judgment  against 
one  Blanche,  he  entered  into  an  agreement  in  writing  to  pay 
ihem  a  certain  amount  of  chocolate  within  six  months,  if  they 
would  return  the  execution  nulla  bona  and  forbear  all  proceed- 
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ing  for  the  space  of  six  months.  At  the  foot  of  this  agree- 
ment defendant  wrote :  "  I  do  hereby  guarantee  the  performanoe 
of  the  above,  and  every  part  thereof,  on  the  part  of  Noel 
Blanche,  to  be  performed  at  the  time  and  to  the  amount  therein 
mentioned,"  etc.  The  principal  agreement  and  guaranty  were 
of  even  date.  The  admission  in  evidence  of  this  guaranty  and 
agreen^nt  was  objected  to,  and  the  objection  overruled.  It  ap- 
peared that  in  the  negotiations  prior  to  the  drawing  up  of  the 
fligreement,  Blanche  had  mentioned  defendant's  name  as  the 
person  who  would  act  as  surety.  Verdict  for  the  plaintifis, 
subject  to  the  opinion  of  this  court 

Baldwin^  for  the  plaintifls. 

Slosson,  contra^ 

By  Court,  Platt,  J.  The  guaranty  on  the  part  of  the  de- 
fendant in  this  case,  was  an  onginal  ooUateial  agxeement,  and 
not  a  promise  to  pay  a  previously  subsisting  debt  of  Blanche. 
It  was  part  of  an  entire  contract,  consisting  of  the  agreement 
signed  by  Blanche,  and  the  guaranty  signed  by  iihe  defendant. 
The  credit  was  originally  given  to  the  defendant  as  surety,  and 
it  was  therefore  unnecessary  to  show  a  separate  consideiatioii 
for  the  promise  of  the  defendant.  The  principal  contract  and 
guaranty  were  simultaneous,  and  the  consideration  of  the  former 
supports  the  latter:  Leonard  v.  Vredetiburgh,  8  Johns.  29  [5  Am 
Dec.  317];  Eunt  v.  Adanis,  5  Mass.  858  [4  Am.  Dec.  68.] 

I  think  there  is  a  sufficient  *'  note  or  memorandum*'  of  the 
whole  agreement,  including  the  consideration,  stated  in  the 
written  agreement,  to  which  the  guaranty  refers;  but  if  no  con- 
sideration had  been  expressed  in  the  written  agreement,  it  might 
be  shown  by  parol  proof,  because  it  is  only  necessary  here  to 
prove  a  consideration  for  the  principal  agreement.  In  the  case 
of  Wain  v.  Warltera^  5  East,  10,  it  was  held  that  the  oonaiden^ 
tion  as  well  as  the  promise  must  be  in  writing,  in  order  to  chaige 
one  man  with  the  debt  of  another.  But  that  was  upon  a  prom* 
ise  to  pay  an  independent  previously  existing  debt  of  another 
person,  and  is  plainly  distinguishable  from  this  case. 

New  trial  refused. 


The  doctrine  of  this  case  is  recognised  and  followed  in  many  anbaeqiieiit 
decisions  in  the  state  of  New  York:  NeiMn  v.  Dubois,  13  Johns.  177;  Rogers 
V.  Kiueland,  10  Wend.  250;  &  C:,  13  Id.  123;  Chvrck  v.  Brown,  21  N.  Y. 
828.  So  also  m  other  places,  as  Simons  v.  Steele,  36  N.  H.  82;  SnUth  v.  Ide^ 
3  Vt.  297;  Harwood  v.  Kiersted,  20  HL  373;  OUo  v.  Jackson,  35  Id.  360; 
Nahhx.  Kooniz,  17  Md.  289;  Eastmans.  Bennett,  6  Wis.  242;  Jonesv.  Pahmer^ 
1  Dong.  (Mich.)  383$  and  in  i>' If o{f  v.  Rabamd,  1  Pet  601;  see  Harrimm  % 
SasoUU  ante^  337. 
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McCUTCHEN  V.  McGaHAT. 

[11  JOBnoN,  381.] 

HusBAiTD^s  LiABZLXTT  voR  Neczssasies. — Where  a  wife  leAVM  her  hmband, 
not  by  leMon  of  her  adultery,  the  hueband  cannot  be  held  liable  for 
neoeaaariee  supplied  to  her,  though  the  peraon  who  gave  her  credit*  was 
ignorant  of  her  elopement;  but  if  she  of£an  to  return^  and  the  husband 
refosea  to  reoeiye  her,  his  liability  is  then  reviyed,  notwithstanding  a 
general  notice  not  to  trust  her. 

CxBKiOBABi  from  a  justice's  court.  MeOutohen  brought  an  ac- 
tion of  a88ump9U  against  McGabay  for  board  and  lodging  fur- 
nished to  defendant's  wife.  Defendant  and  his  wife  were 
married  in  1801;  soon  after  and  about  ten  years  prior  to  this 
action,  she  left  defendant  without  any  proTooation  and  without 
his  consent,  and  has  never  since  returned  to  live  with  him.  At 
the  time  she  left  defendant,  he  published  a  notice  in  the  news- 
paper not  to  trust  her  on  his  account,  setting  forth  her  departure 
from  his  bed  and  board.  About  a  year  before  the  commence- 
ment of  this  suit,  the  wife  sent  a  person  to  defendant  to  endeavor 
to  effect  a  reconciliation;  but  she  did  not  go  herself,  nor  did  it 
appear  that  the  person  who  was  sent  stated  that  he  was  author- 
ized or  requested  by  the  wife  to  make  the  application.  Defend- 
ant refused  to  take  back  his  wife. 

Yerdict  and  judgment  for  the  defendant. 

By  Court,  PLazr,  J.  Cohabitation  is  evidence  of  the  husband's 
assent  to  contracts  made  by  his  wife  for  necessaries,  and  it  can 
be  repelled  only  by  express  notice  of  previous  dissent,  or  notice 
not  to  trust  her.  If  the  husband  turns  away  his  wife,  he  gives 
her  credit  wherever  she  goes,  and  must  pay  for  necessaries  for 
her;  but  if  she  runs  away  from  him,  though  not  with  an  adul- 
terer, he  is  not  liable  for  any  of  her  contracts;  Herringion  v. 
Perrol,  2  Ld.  Baym.  1006,  per  Holt,  C.  J. 

In  Longworih  v.  Hockmore,  12  Mod.  144;  1  Ld.  Baym.  444, 
Lord  Holt  decided  that,  if  the  wife  elopes,  though  the  trades- 
man has  no  notice  of  the  elopement,  if  he  gives  credit  to  the 
wife,  even  for  necessaries,  the  husband  is  not  liable;  but  if  the 
wife  elopes  without  an  adulterer  and  afterwards  offers  to  return, 
and  the  husband  refuses  to  receive  her,  his  liability  for  her  con- 
tracts for  necessaries  is  revived  from  that  time,  notwithstanding 
a  general  notice  not  to  trust  her:  Child  v.  Eardimer,  2  Str.  875; 
see  also  BoUon  v.  Prentice^  2  Str.  1214;  3rd  ed.  by  Nolan,  and 
the  note  of  the  editor.  In  the  case  of  Baker  v.  Barney,  8  Johns. 
72  [5  Am.  Dec.  826].  the  husband  and  vrife  parted  bv  consent, 
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and  the  husband  promised  a  separate  maintenance,  but  failed 
to  fulfill  that  promise;  and  the  court  held  him  liable  on  her  con- 
tract for  necessaries.  In  the  present  case  the  wife  eloped  with- 
out an  adulterer,  but  she  did  not  offer  to  return  to  her  husband. 
Her  proposition  was  made  to  the  witness,  and  never  communi- 
cated to  her  husband  in  order  to  a  reconciliation.  The  plaintifi 
therefore  is  not  entitled  to  recover. 

To  sustain  such  an  action  would  encourage  disobedience  and 
infidelity  in  the  wife.  The  duties  of  the  wife,  while  cohabiting 
with  her  husband,  form  the  consideration  of  his  liability  for 
her  necessaries.  He  is  bound  to  proyide  for  her,  in  his  family; 
and  while  he  is  guilty  of  no  cruelty  towards  her,  and  is  willing 
to  provide  her  a  home,  and  all  necessaries  there,  he  is  not 
bound  to  furnish  them  elsewhere.  All  persons  supplying  the 
necessities  of  a  married  woman  separate  from  her  husband,  are 
bound  to  make  inquiries  as  to  the  cause  and  circumstances  of 
the  separation,  or  they  give  credit  at  their  peril.  The  judg- 
ment below  must  be  afiirmed. 

Judgment  afiSrmed. 

Dunham  v.  Commercial  Ins.  Go. 

Lll  JownoK,  81B.1 

WaOK9  and  PbOVISIONS  WHKir  NOT  IN  GENERAL  AVBBAOB. — A  ship  WM  IB* 

inred  "at  and  from  New  York  to  liverpool,  and  at  and  from  thenoe 
back  to  New  York."  On  the  voyage  out  ahe  waa  ao  damaged  as  to  be 
obliged  at  Liverpool  to  go  into  dock  for  repain,  where  ahe  waa  detained 
from  the  first  of  December  till  the  following  March.  The  cargo  having 
been  delivered  and  freight  earned  before  the  first  of  December,  it  wai 
held  that  the  wages  of  the  master  and  crew  and  provisionF  were  not  gen- 
eral average,  nor  were  the  insurers  liable  for  them. 
AoJUSTBfENT  or  PARTIAL  Loss. — Jjk  estimating  the  amount  of  loea  in  case  o! 
repairs,  the  insurers  are  entitled  to  a  deduction  of  one  third  new  for  old, 
without  regard  to  the  fact  that  the  vessel  waa  new,  and  on  her  first  voy- 
age, this  being  the  established  usage  in  New  York. 

Action  on  a  policy  of  insurance.  The  case  is  stated  in  the 
opinion. 

Colden  and  Emmet,  for  the  plaintifiTs. 

WelU,  contra. 

By  Coiurt,  Thompson,  0.  J.  This  was  an  insuranoe  apon  the 
ship  Orbit,  at  and  from  New  York  to  Liverpool,  and  at  and 
from  thence  to  a  port  of  discharge  in  the  United  States.  On  the 
outward  voyage  the  ship  sustained  considerable  injury,  so  that, 
after  Laving  arrived  and  discharged  her  cargo  at  laverpool,  she 
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was  obliged  to  go  into  dock  to  repair,  and  was  detained  for  that 
pajpose  from  the  first  of  December,  1810,  to  the  twenty-fourth 
of  March,  1811;  and  the  questiona  which  arise  in  the  case  are, 
whether  the  underwriters  are  chargeable  with  the  wages  and 
provisions  of  the  master  and  crew  during  this  time;  and,  also, 
whether  the  underwriters  are  entitled  to  a  deduction  of  one 
third  new  for  old  on  the  repairs  of  the  ship,  this  being  her  first 
▼oyage. 

In  the  case  of  Leavenworth  v.  Delafield,  1  Cai.  672  [2  Am. 
Dec.  201],  wages  and  provisions  during  the  detention  of  a  vessel 
captured  and  carried  in  for  adjudication,  were  considered  proper 
exi>en8es  to  be  brought  into  general  average;  and  in  the  case  of 
Walden  v.  Le  Boy,  2  Cai.  263  [2  Am.  Dec.  236],  the  principle 
was  extended  to  expenses  incurred  for  wages  and  provisions 
daring  the  detention  of  the  vessel  for  repairs.  But  in  these 
cases  the  expenses  were  incurred  before  the  vessel  had  arrived  at 
her  port  of  discharge,  and  were  necessary  for  the  prosecution'of 
the  voyage;  they  were,  therefore,  incurred  as  well  for  the  benefit 
of  the  cargo  and  freight,  as  for  the  vessel ;  and  expenses  only 
of  this  description  can  properly  be  brought  into  a  general  aver- 
age. Each  subject  is  bound  to  contribute,  because  it  derives  a 
benefit  from  the  expenditure.  A  loss  which  does  not  conduce 
to  the  preservation  of  ship  and  cargo  is  not  a  proper  ground  for 
an  average  contribution,  according  to  the  rule  as  laid  down  by 
Uarshall,  560, 562,  and  which  is  recognized  and  sanctioned  by 
all  the  cases  on  the  subject.  According  to  this  rule  it  is  clear 
that  the  expenses  for  wages  and  provisions  during  the  time  the 
ship  was  detained  at  Liverpool  cannot  be  brought  into  general 
average.  They  were  not  incurred  for  the  benefit  of  cargo  or 
freight.  The  cargo  bad  arrived  at  its  port  of  discharge,  and 
had  been  delivered,  and  freight  earned,  before  the  expenses  in 
question  were  incurred;  and  if  these  expenses  cannot  be  brought 
into  general  average,  I  do  not  see  how  the  underwriters  on  the 
ship  are  to  be  made  liable  for  them.  No  case  was  cited  in  the 
argument,  nor  is  there  any,  I  believe  to  be  found  in  the  books, 
to  warrant  such  a  charge.  The  insurance  is  upon  the  ship, 
tackle,  and  fumitiure;  and  the  wages  and  provisions  of  the 
crew  are  no  part  of  the  thing  insured.  The  court  only  look  to 
the  thing  itself  which  is  the  subject  of  insurance:  1  T.  B.  132. 

The  underwriters  are  entitled  to  a  deduction  of  one  third  new 
tor  old.  We  have  never  recognized  any  rule  making  a  distinc- 
tion as  to  the  age  of  the  vessel;  and  admitting  such  a  custom  to 
exist  at  Liverpool,  it  cannot  be  presumed  to  have  been  in  the 
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oontemplation  of  the  parties  when  they  entered  into  this  con« 
tract,  for  it  could  not  have  been  known  that  an^*  repairs  would 
be  neoessarj.  The  proof  of  a  custom  is  admissible  for  the  pur- 
pose of  explaining  the  probable  intention  of  the  parties,  and  it  is 
more  reasonable  to  suppose  the  parties  had  in  Tiew  our  own  rule 
on  this  subject  than  that  of  any  other  place.  The  rule  ought  to 
be  general  and  uniform.  The  repairs  might  have  been  in  a  port 
where  a  different  custom  prevailed.  If,  therefore,  we  were  to 
be  governed  by  the  custom  of  the  foreign  port  where  the  repairs 
are  made,  the  rule  might  be  continually  flactuating.  It  is  in 
this,  as  in  many  other  cases,  of  more  importance  to  have  a  set- 
tled rule  on  the  subject  than  what  the  rule  itself  may  be. 

The  account,  therefore,  between  the  parties  must  be  settled 
on  the  principles  here  laid  down;  rejecting  the  claim  for  wages 
and  provisions  at  Liverpool  between  the  first  of  December, 
1810,  and  the  tweniy-fourth  of  March  following,  and  allowing 
to  the  underwriters  a  deduction  of  one  third  new  for  old  on  the 
repairs. 

Judgment  for  the  plaintiffs  accordingly. 


Jackson  v.  Staats. 

[11  J(Mano«»  991.1 

OovsTRUcnoN  or  Ciaubb  in  Will, — ^Where,  after  mndzy  devises  in  fee 
and  beqnestB  to  hui  children  exhausting  the  eitate,  the  testator  added* 
"if  any  one  or  more  happens  to  die  without  heirs,  then  his  or  their  parts 
or  shares  shall  he  equally  divided  among  the  rest  of  the  children,"  it  was 
held  that  the  devise  over  applied  to  real  as  well  as  personal  property, 
and  was  not  confined  to  the  bequests  of  the  personal  estate,  immediately 
preceding  this  clause.  It  was  also  held  that  the  devise  over  was  good  as 
an  executory  devise,  and  carried  a  fee,  this  limitation  over  neoossanly 
referring  to  the  estate  before  devised. 

*'Childbjen"  CoNsransD. — ^Theword  "children"  in  the  above  clause  only 
applies  to  the  testator's  children  living  at  the  time  of  his  death,  and  does 
not  include  grandchildren. 

Ceabob  upon  jlS  Estatb. — Charging  the  estate  with  the  payment  of  money 
in  the  hands  of  the  devisees,  does  not  prevent  its  limitation  over  by  way 
of  executory  devise. 

Covenant  to  Stanp  SnsED.—A  deed  conveying  an  estate  in  fee  to  the 
grantee,  with  a  reservation  of  a  life  estate  in  the  grantor,  is  good  as  a 
covenant  to  stand  seised. 

Ejectment  for  an  undivided  share  of  land,  in  the  poseesaion 
of  the  defendants.  It  appeared  that  Abraham  Staats^  the  elder, 
died  leaving  a  n^ill,  dated  September  24, 1731,  by  which  he 
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devised  his  bxm,  OTohards,  bams  and  all  his  goods,  etc.,  to  his 
wife  during  her  widowhood.  To  his  eldest  son,  Abraham,  he 
bequeathed  twelve  shillings,  and  to  four  of  his  sons,  by  name, 
he  devised  four  hundred  acres  of  land;  to  two  other  sons,  and 
their  heirs,  be  devised  '^his  dwelling-house,  bams,  orchards 
and  all  his  lands,  except  what  he  had  already  given  to  his  sona 
and  daughters,"  to  hold  after  his  wife's  decease,  or  re-marriage, 
provided  they  should  be  bound  to  keep  and  maintain  their 
brother,  Abraham,  until  the  Lord  should  give  him  a  perfect 
mind  and  memoiy;  and  also  keep  and  maintain  their  unmarried 
brothers  and  sisters,  provided  these  assist  them  in  their  labor; 
to  each  of  his  five  daughters  he  devised  sixty  acres  of  land. 
After  sundry  other  bequests  and  directions  for  the  payment  of 
debts,  the  testator  devised:  **  I  give  and  bequeath  to  Catharine 
and  Sarah  Staats,  the  sum  of  twelve  pounds  each,  out  of  my 
personal  estate,  and  the  remainder  to  be  equally  divided  amoDg 
my  eleven  children;  and  if  any  one  or  more  happens  to  die 
without  heirs,  then  his  or  their  parts  or  shares  shall  be  equally 
divided  among  the  rest  of  the  children;  and  also  the  money  of 
my  father-in-law,  J.  Wendell,  belongs  to  my  wife."  The  prem- 
ises in  question  were  included  in  the  lands  devised  to  the  two 
sons,  Samuel  and  Joachim. 

It  appeared  that  Joachim  survived  all  the  children,  and  died 
in  1795,  without  iaaoe.  The  defendants  were  the  grandchildren 
of  Johannis,  the  second  son;  and  the  plaintiffs  lessor  was  the 
son  of  Isaac,  the  third  son  of  the  testator.  Isaac  died  before 
Johannis,  both  having  survived  their  elder  brother,  Abraham. 
The  plaintiff  founded  his  claim  an.  the  last  clause  of  the  will, 
contending  that  it  was  a  good  executory  devise  of  the  real  as 
well  as  personal  property;  he  also  urged  that,  all  the  children 
being  dead  at  the  death  of  Joachim,  and  he  dying  without 
issue,  the  grandchildren  took  under  the  will  of  the  testator. 
To  show  title  out  of  Joachim  at  the  time  of  his  death,  the  de- 
fendants produced  in  evidence  a  deed  from  Joachim  to  his 
cousin,  8.  G.  Van  Shaick,  dated  July  5, 1755,  in  consideration 
of  love  and  affection  and  fifty  pounds,  conveying  the  lands  to 
the  grantee  in  fee  after  the  death  of  the  grantor. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  court. 

Van  Buren,  for  the  plaintiff. 

Vanderpool  and  Henry ^  contra. 

By  Court,  Spenceb,  J.  [After  stating  the  facts  of  the  case.] 
It  is  to  be  inferred,  though  this  case  does  not  expressly  state  it, 
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that  all  the  children  of  Abraham  Staats,  the  second,  are  dead; 
it  is  left  uncertain  from  the  case,  which  of  the  children  of  the 
testator  Abraham  Staats,  the  second,  survived  the  others,  Joa- 
chim and  Johannis  appear  to  have  survived  all  their  brothers 
and  sisters;  but  the  fact  does  not  appear  which  of  them  sur* 
vived  the  other,  and  this  may  be  a  very  material  consideration. 
It  is  stated  in  one  of  the  points  made  by  the  counsel  that  Joa- 
chim survived  all  his  brothers  and  sisters,  and  that  fact  will  be 
taken  for  granted. 

1.  Does  the  devise  over  apply  to  the  real  and  personal  estate, 
or  to  the  latter  only?  2.  Does  the  devise  over  create  an  estate- 
tail,  or  does  it  operate  as  an  executoiy  devise  ?  8.  If  the  de- 
vise was  good  as  an  executory  one,  would  the  grandchildren  of 
the  testator  take  under  it,  as  the  last  holder,  Joachim,  died 
without  issue  ?  4.  If  the  devise  over  created  an  estate-tail,  was 
Joachim's  deed,  in  1755,  sufficient  to  pass  his  interest? 

1.  We  are  bound  to  construe  this  will  so  as  to  cany  into  effect 
the  intention  of  the  testator,  unless  we  are  restrained  by  fixed 
and  established  rules  of  construction.  In  the  present  case  there 
are  no  such  rules  to  fetter  us,  and  we  are  to  look  at  the  whole 
will  to  find  out  whether  the  testator  meant  to  devise  over  his 
personal  estate  only,  or  both  personal  and  real. 

After  several  specific  bequests  of  real  and  personal  estate  to 
bis  sons  and  daughters,  and  in  fact  after  exhausting  his  real  and 
personal  estate  by  devises  and  legacies,  he  uses  these  expres- 
sions: "And  if  any  one  or  more  happens  to  die  without  heirs, 
his  or  their  parts  or  shares  shall  be  divided  among  the  rest  of 
the  children. ' '  The  only  reason  for  confining  this  devise  oyer  to 
the  personal  estate  is,  that  it  immediately  succeeds  the  devise 
of  the  remainder  of  the  testator's  personal  estate  to  his  eleven 
children.  I  know  of  no  adjudged  case,  nor  have  I  met  with 
even  a  dictum,  that  a  vnll  is  to  be  construed  grammatically,  or 
that  an  expression  of  the  testator's  will  which  reason,  propriety 
and  his  evident  intention,  would  extend  to  all  the  antecedent 
subjects,  shall  be  confined  to  the  one  immediately  preceding. 
It  is  impossible  to  conjecture  why  the  testator  should  devise 
over  such  parts  of  his  personal  estate  as  any  of  his  eleven  chil- 
dren should  die  possessed  of,  without  leaving  an  heir;  and  that 
with  regard  to  his  real  estate,  which,  we  must  presume,  was 
much  more  valuable,  he  should  have  no  such  intention.  The 
plain  and  natural  intention  of  the  testator  was  that  such  parts 
of  his  estate  as  he  had  specifically  devised,  both  real  and  per- 
sonal, should  go  over  to  his  surviving  children  on  the  contin- 
gency stated  in  the  will. 
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In  the  case  of  2%e  Exeauiors  o/MoJfai  ▼.  Strong ^  10  Johns.  13, 
Mofist  gave  by  his  will  certain  specific  parts  of  his  real  and 
personal  estate  to  each  of  his  sons,  and  directed  the  remainder 
of  his  moTable  estate  to  be  divided  among  his  heirs,  and  then 
added,  "  And  if  any  of  my  sons  should  die  without  lawful 
issue,  then  let  his  or  their  part  or  parts  be  divided  equally 
among  the  survivors/'  etc.  In  that  case  it  was  made  a  question 
whether  the  limitation  applied  to  the  residuum  of  the  movable 
estate,  or  whether  it  extended  to  all  the  previous  devises  to  the 
son  or  sons  who  should  so  die.  It  was  held  that  the  provision 
being  general  in  its  language  and  object,  the  words  did  not,  by 
any  easy  or  natural  construction,  confine  the  limitation  over  to 
that  part  of  the  will.  The  two  cases  are  perfectly  alike  in  this 
respect,  and  must  receive  the  same  construction. 

The  case  of  Doe  v.  Stopford^  5  East,  501,  is  very  much  in  point 
also;  there  the  testator  made  specific  devises  to  his  sons  in 
severalty,  provision  for  his  daughter  and  widow,  and  then  gave 
the  residue  of  his  worldly  effects  to  be  divided  amongst  his 
three  sons,  and  lastly,  "  if  any  of  his  said  children  died  undei 
age,  and  without  issue,  the  share  of  him  or  her  deceased  should 
go  equally  amongst  his  surviving  sons."  Lord  Ellenborough,  and 
all  the  judges,  held  that  the  word  share  in  the  last  clause  could 
mean  only  the  entire  fortune  or  portion  before  given.  There 
are  several  other  cases  which  might  be  added;  but  the  intention 
of  the  testator,  and  the  current  of  decisions,  are  too  strong  to 
require  it.  The  limitation  over  must  be  applied  to  both  the 
real  and  personal  properly  devised.  2.  The  point,  whether  the 
limitation  over  operates  as  an  executory  devise,  or  to  create  an 
estate*tail,  admits  of  veiy  little  difficulty. 

The  case  of  Fosdick  y.  Cornell,  1  Johns.  444  [3  Am.  Dec.  340], 
is  in  point,  that  this  is  a  good  executory  devise.  There  the 
words  were  ''  that  if  any  of  my  said  sons,  William,  Jacob, 
Thomas  and  John,  or  my  daughter  Mary,  shall  happen  to  die 
without  heirs  male  of  their  own  bodies,  that  then  the  lands 
shall  return  to  the  survivors,  to  be  equally  divided  between 
them."  The  circumstances  in  the  two  cases  are  very  parallel; 
and  what  weighed  much  with  the  court  in  that  case  exists  here; 
the  devise  was  over  to  the  surviving  devisees  in  his  will,  among 
whom  were  his  daughters,  to  whom  he  had  devised  no  part  of 
his  real  estate.  I  believe  none  of  us  have  ever  doubted  the 
correctness  of  the  decision  in  Ibsdick  v.  Cornell,  and  it  would 
be  a  waste  of  time  to  review  the  authorities  there  cited. 

3.  It  has  been  objected  that  the  devise  over  is  not  in  fee,  and 
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that  chargiixg  the  devisees,  Samuel  and  Joaohim^  with  the  keep* 
ing  and  maintaining  their  brother  Abraham,  would  confer  a  fee 
under  the  first  devise.  The  case  of  Jackson  v.  Merrill,  6  Johns. 
185  [5  Am.  Dec.  213]  settles  these  questions.  It  was  there 
decided  that  charging  the  estate  with  payment  of  money  in  the 
hands  of  the  devisees  did  not  prevent  its  limitation  over  by  way 
of  executory  devise;  and  the  devise  over  of  their  parts,  which 
in  the  hands  of  the  first  devisees  was  considered  in  fee,  neces- 
sarily referred  to  the  estate  or  interest  before  devised;  and  that 
the  ulterior  devise  was  clearly  intended  to  be  as  extensive  as 
the  antecedent  one.  I  cannot  but  think  the  case  imperfect  as 
to  some  facts.  I  infer,  however,  from  the  course  the  argument 
has  taken,  not  only  that  Joachim  survived  all  his  brothers  and 
sisters,  but  that  the  plaintiff  seeks  to  recover  the  part  of  land 
either  devised  to  him,  or  of  which  he  became  possessed  as  such 
survivor;  and  then,  under  the  words  of  the  limitation,  it  be- 
comes a  question  whether,  as  the  survivor,  he  had  not  a  fee  in 
the  lands  which  accrued  to  him  as  such;  and  also,  whether  the 
word  children  shall  be  deemed  to  extend  to  grandchildren. 

In  Wythe  v.  ThurUion,  Ambr.  555,  by  deed,  an  estate  was 
directed  to  be  sold,  on  failure  of  issue  male  of  A.,  and  the 
money  to  be  equally  divided  among  four  persons,  or  the  respec- 
tive issue  of  their  bodies;  but  if  any  one  of  them  be  dead  at 
that  time  (the  failure  of  issue  male  of  A.)  to  be  equally  divided 
among  the  survivors  of  them  and  their  respective  children,  in 
case  any  of  them  be  dead  having  issue  of  their  body. 

They  all  four  died  before  the  contingency  happened;  one  with- 
out issue;  one  had  a  son  living;  one  had  grandchildren,  but  no 
children;  and  the  fourth  had  children,  grandchildren,  and  great- 
grandchildren living.  Lord  Hard wicke  held,  that  the  word  issue 
carried  it  to  all  descendants,  and  that  the  word  children,  in  that 
case,  which  may  admit  of  a  more  restrained  signification,  should 
be  extended  to  the  children,  grandchildren  and  great-grand- 
children; and  they  took  per  sHrpea^  and  not  per  capita.  In  the 
case  cited,  it  is  manifest  Lord  Hardwicke  determined  it  on  the 
clear  intention  of  the  testator^  that  in  case  of  a  failure  of  issue 
male  of  A.,  the  money  was  to  be  divided  among  the  four  per- 
sons, or  the  respective  issue  of  their  bodies,  in  case  any  of  them 
were  dead  on  the  happening  of  the  contingency;  and  he  con- 
sidered the  word  children  as  used  synonymously  with  the  words 
issue  of  their  bodies.  This  is  not  an  authority  for  saying  that 
the  word  children,  used  as  it  was  by  the  testator,  meant  grand* 
children. 
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The  next  case  relied  on  is  Ode  v.  Bennet,  Ambr.  681.  That 
case  was  goyemed  by  the  case  of  Wyihe  y.  Thurlsion;  and 
grandchildren  were  admitted  to  inherit,  because  the  testator 
meant  to  let  in  the  grandchildren,  by  using  the  word  issue  as 
eynonymoua  with  children.  The  next  case  is  Croolce  and  Wife 
v.  Brooking^  2  Yern.  106.  B.  Mallock  gave  to  trustees  fifteen 
hundred  pounds,  for  such  uses  as  he  had  declared  to  them,  and 
by  them  not  to  be  disclosed.  One  of  them,  by  letter  to  the 
other,  mentioned  the  trust,  which  was,  that  they,  out  of  the 
profits,  should  allow  Anne  Crew  a  maintenance  during  her  hus- 
band's life-time,  and  if  he  died  before  her,  then  she  was  to  have 
the  money;  but  if  her  husband  survived,  the  money  to  go 
amongst  her  sister's  children,  as  she  should  advise.  Anne  Crew 
died  in  her  husband's  life-time,  leaving  only  one  sister,  Grace; 
but  gave  no  directions  or  advice  relative  to  the  fifteen  hundred 
pounds.  Grace  had  only  one  child  (the  plaintiff)  living  at  the  death 
of  Anne  Crew,  but  had  five  children  living  at  the  death  of  the 
testator,  Mallock,  some  of  whom  had  children,  who  were  parties 
to  the  suit;  and  the  questions  were,  whether  the  plaintiff,  being 
the  only  child  living  of  Grace,  at  Anne  Crew's  death,  should 
have  the  whole  fifteen  htuidred  pounds;  or  whether  the  admin- 
istrators of  the  dead  children,  or  the  grandchildren,  the  child- 
ren of  the  deceased  children,  should  have  a  share  ?  Chancellor 
Jeffries  decreed  the  money  to  be  divided  between  the  child  liv- 
ing at  the  death  of  Anne  Crew,  and  the  childrens'  children  liv- 
ing at  the  death  of  Anne  Crew.  Upon  a  rehearing  before  the 
lord's  commissioners,  they  decreed  for  the  plaintiff,  and  were 
"clear  of  opinion,  that  where  the  devise  is  to  children,  the 
grandchildren  cannot  come  in  to  take  with  the  children;"  but 
all  admitted,  that  if  there  had  been  no  child,  the  grandchildren 
might  have  taken  by  the  devise  to  the  children. 

The  next  case  is  that  of  Clarke  v.  Blake,  2  Bro.  820.  The 
testator  devised  the  premises  in  question  ''  to  the  use  of  such 
child  or  children  of  his  brother,  H.  C,  whether  male  or  female, 
as  should  be  living  at  the  time  of  his  said  brother's  death,  as 
tenants  in  common."  The  question  was  whether  Bridget,  one 
of  the  children,  being  unborn,  but  in  venire  sa  m^e  at  the  time 
of  the  testator's  death,  should  take  a  share,  or  be  excluded. 
Lord  Eenyon,  then  master  of  the  rolls,  held  that  the  child  in 
venire  sa  mh'e,  could  not  take  under  a  bequest  to  children 
living  at  the  time  of  the  testator's  brother's  death.  The  Lord 
Chancellor  Thurlow  expressed  an  inclination  the  other  way,  but 
made  no  decision. 
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The  case  of  Crook  t.  Brooking  concludes  wiih  an  obBerration 
of  the  reporter,  which,  if  correct  and  authoritative,  as  it  is  not, 
does  not  apply  to  this  case;  **  but  all  admitted  that  if  there  had 
been  no  child,  the  grandchildren  might  have  taken  by  the  de- 
vise to  his  children/'  Sir  Thomas  Beynolds,  in  delivering  his 
opinion  in  Stead  v.  Burrier,  T.  Baym.  411,  says  the  word  son  is 
never  taken  for  grandson,  no  more  than  child  is  taken  for  grand- 
child; and  in  Brown  y.  Keys,  Cro.  Eliz.  858,  all  the  court  re- 
solved, that  where  the  devise  was  to  one  of  Bichard  Foster's 
children,  his  child's  child  should  not  have  it,  for  that  it  was  out 
of  the  words.  To  the  same  purpose,  are  10  Mod.  376;  Owen, 
88;  Yentris,  229,  230.  The  testator  in  making  the  limitation 
over,  never  contemplated  the  case  which  has  occurred,  and  when 
be  says,  *'  if  any  one  or  more  happens  to  die  without  heirs,  his 
or  their  parts  or  shares  shall  be  equally  divided  among  the  rest 
of  the  children,"  he,  .undoubtedly,  by  the  rest  of  the  children, 
refers  to  his  own  children,  whom  he  had  before  named  in  his 
will.  He  died  not  once  thinking  of  his  grandchildren;  and  it 
would  be  doing  violence  to  his  intention  to  say  he  did.  If  this 
be  so,  then  the  last  surviving  child,  whether  he  had  issue  or  not, 
would  retain,  not  only  his  share  in  the  first  devise,  but  also  the 
shares  which  had  accrued  to  him;  for  the  estate  devised  to  him 
was  vested  by  the  devise,  and  if  no  one  could  take  under  the 
executory  devise,  it  would  become  inoperative,  and  could  not 
divest  him  of  what  he  had  gained  by  the  direct  devise.  It  is, 
therefore,  incorrect  to  suppose  that  if  there  was  no  one  to  take 
under  the  executory  devise,  the  estate  would  revert  to  the  right 
heirs  of  the  testator.  It  is  contended  that  the  deed  from 
Joachim  Staats  to  S.  P.  Van  Shaick  was  void,  as  it  was  to  take 
effect  in  futuro,  and  that  the  lessor  is  one  of  the  heirs  of 
Joachim.  This  is  a  very  mistaken  idea;  and  the  cases  of  Doe  ▼. 
Simpson^  and  of  Eoe  v.  Freeman^  2  Wils.  22  and  75,  are  directly 
in  point,  that  this  deed  is  good  as  a  covenant  to  stand  seized. 
The  same  point  was  adjudged  in  Massachusetts,  4  Mass.  136 
[3  Am.  Dec.  210],  and  expressly  in  Jackson  y.  Dunsbagh^  1  Johns. 
Cas.  91.  We  are  of  opinion  that  the  defendants  must  have 
judgment. 

Van  Ness,  J.,  concurred  in  the  opinion,  that  the  defendants 
were  entitled  to  judgment  on  the  third  point  stated  by  Mr. 
Justice  Spencer,  and  declined  giving  any  opinion  on  the  other 
points  in  the  case. 

Judgment  for  the  defendants. 
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Whitbeck  v.  Van  Nbss. 

[U  JOBXMXV.  400.] 

Rmikivajiq  kots  in  PATacENT. — If  a  yendoi  of  goods  at  the  time  of  sale  re- 
eeiye  from  the  purchaser  the  note  of  a  third  person  (snch  note  not  being 
forged,  and  there  being  no  fraud  on  the  part  of  the  purchaser),  such  note 
will  be  deemed  to  have  been  acoepted  by  the  vendor  in  payment  and  eat- 
isfaction,  unleis  the  contrary  be  expressly  proved. 

Assumpsit  to  recoyer  the  price  of  a  horse  sold  by  plaintiff  to 
defendant.  It  appeared  that  defendant  had  agreed  to  purchase 
the  horse,  if  plaintiff  would  take  the  note  of  one  Deane  payable 
in  six  months  with  interest;  that  plaintiff  accepted  the  offer 
and  delivered  the  horse  to  defendant,  who  sent  Deane's  note  to 
Whitbeck.  Nothing  was  said  at  the  time  of  the  delivery  as  to 
the  BoWency  of  Deane,  or  at  whose  risk  the  note  was  to  be 
taken.  The  note  not  being  paid,  this  action  was  brought. 
The  chief  justice  charged  the  jury  that  the  plaintiff  was  en- 
titled to  recover,  unless  he  had  expressly  agreed  to  take  the 
note  in  payment. 

Yerdict  for  the  plaintiff;  and  motion  for  a  new  trial. 

Van  Buren,  for  the  defendant. 
E.  Williams,  ctmtra. 

By  Court,  Spekoeb,  J.  The  single  point  for  our  determina- 
tion of  this  case  is,  whether  the  note  of  a  third  person,  agreed 
to  be  taken  in  payment  for  goods  sold  at  the  same  time,  is  taken 
at  the  risk  of  the  vendor  of  the  goods,  or  of  the  vendee.  I 
put  out  of  consideration  the  allegation  of  fraud,  for  it  was  not 
proved;  and  I  also  lay  aside  the  plaintiff's  allegations  that  the 
defendant  had  promised  to  indorse  the  note,  as  there  was  no 
proof  of  that  fact. 

The  plaintiff  relies  on  the  decision  of  this  court,  in  Johnson 
T.  Weed,  9  Johns.  810  [ante,  279].  I  am  compelled  to  say  that, 
although  I  assented  to  that  decision,  and  yet  believe  it  to  be 
correct,  the  reasoning  of  the  judge  who  gave  the  opinion  went 
further  than  I  intended;  and,  as  I  understand  those  of  my 
brethren  who  assented  to  the  decision,  further  than  they  meant 
to  go.  In  that  case  there  was  a  contrariety  in  the  evidence. 
The  defendant's  proof  went  to  show  that  it  was  part  of  the 
bargain  that  Townsend's  note  should  be  taken  in  payment  for 
the  goods;  whilst  the  evidence  of  the  jjlaintiff  showed  that 
they  were  to  be  paid  for  in  cash;  and  that  when  Townsend's 
note,  made  payable  to  the  plaintiff,  was  produced,  the  plaintiff 
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obeenred  it  ought  tp  have  been  made  payable  to  and  indorsed 
by  the  defendant;  to  which  one  of  the  defendants  replied,  **  it 
was  late  in  the  evening,  and  his  vessel  was  ready  to  go  to  Al- 
bany, and  that  it  would  make  no  differenoe."  A  new  trial  was 
properly  refused  in  that  case,  because  it  was  evident  that  the 
plaintiff  did  not  intend  to  take  Townsend's  note  at  his  own 
risk;  nor  could  such  haye  been  the  intention  of  the  defendants, 
unless  indeed  they  had  a  fraudulent  design,  which  we  were  not 
authorized  to  suppose. 

Here  the  facts  are  entirely  different;  and  nothing  can  be  more 
manifest  than  that  both  parties  perfectly  understood  that  the 
plaintiff  should  take  Deane's  note  at  his  own  hazard.  The  case 
of  Johnson  v.  Weed  renders  it  necessary  to  review  the  various 
cases  in  the  English  courts,  and  in  our  own,  that  we  may  be 
perfectly  understood.  In  Clark  y.  Mundeil,  1  Salk.  124,  and  12 
Mod.  203,  Lord  Holt  held  that  if  A.  sells  goods  to  B.,  and  B. 
is  to  give  a  bill  in  satisfaction,  B.  is  discharged,  though  the 
bill  is  neyer  paid,  for  the  bill  is  payment,  but  otherwise  a  bill 
should  never  discharge  a  precedent  debt  or  contract.  In  Bank 
of  England  v.  Newman,  1  Ld.  Baym.  442,  and  12  Mod.  241 » Lord 
Holt  ruled,  "  that  if  a  man  has  a  bill  payable  to  him,  or  bearer, 
and  he  delivers  it  over  for  money  received,  without  indorse- 
ment, this  is  a  plain  sale  of  the  bill;  and  he  who  sells  it  does 
not  become  a  new  security;"  otherwise  if  had  indorsed  it.  This 
decision  of  Lord  Holt  is  cited  by  Chief  Justice  Lee,  in  Harto^ 
V,  Hoare,  3  Atk.  60,  with  approbation.  In  Ward  v.  JEh»na,  2 
Ld.  Eaym.  928^  Lord  Holt  reiterates  the  doctrine  that  taking  a 
bill  for  goods  sold  is  a  payment,  because  it  was  part  of  the  ori- 
ginal contract;  but  that  paper  is  no  payment  where  there  is  a 
precedent  debt.  In  12  Mod.  408  and  617,  he  again  asserts  the 
same  doctrine.  In  Fydell  v.  Clark,  1  Esp.  Cas.  448,  Lord  £enyon 
held  that  if  a  man,  in  the  discoimt  of  notes,  takes  bills  without 
indorsement,  he  must  be  considered  as  having  taken  the  risk 
of  payment  on  himself,  and  that,  by  not  indorsing  them,  the 
defendant  refused  to  pledge  their  credit,  and  the  person  reoeiv- 
ing  the  bills  took  them  on  their  own  credit  only. 

The  statute  of  Anne  6,  7,  has  interposed  to  regulate  and  fix  the 
result  of  taking  bills  for  a  pre-existing  debt.  It  piovides  that 
the  acceptance  of  bills  for  a  former  debt  shall  be  a  complete 
payment,  unless  due  diligence  is  used  to  obtain  payment,  and 
the  bill  be  protested.  In  the  very  recent  case  of  Endy  v.  Lye, 
15  East,  12,  Bayley,  J.,  observes:  "  If  a  person  buy  goods  of 
another,  who  agrees  to  receive  a  certain  bill  in  payment,  the 
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tmyer's  nfone  not  being  upon  it,  and  that  bill  be  afterwards 
dishonored,  the  person  who  took  it  cannot  recover  the  price  of 
hia  goods  from  the  buyer,  for  the  bill  is  considered  as  a  satis* 
faction."  It  has  been  supposed  that  the  cases  in  2  Ld.  Baym. 
929,  930;  1  Salk.  124;  7  T.  B.  66;  3  Johns.  Cas.  72;  and  6 
Cranch.  264,  contain  contrary  principles.  The  cases  from  Ld. 
Baym.  and  Salic,  have  already  been  commented  on.  The  case 
from  7  T.  B.  {Owenson  v.  Morse),  on  examination,  will  be  fcund 
to  torn  on  the  right  to  stop  goods  in  transUu.  Owenson  pnr* 
chased  from  Morse  some  plate,  and  paid  for  it  in  the  notes  of  a 
third  person.  Morse  retained  the  plate,  to  have  Owenson's 
arms  engraved  at  Morse's  expense.  In  the  inierim,  the  maker 
of  the  notes  failed;  and  on  refusal  to  deliver  the  plate,  Owenson 
brought  trover,  and  failed;  the  court  holding  that  the  bargain 
was  not  so  perfected  but  that  the  seller  might  stop  the  goods 
in  trangUu. 

In  Roget  v.  Merrii  and  Clapp,  2  Oai.  120,  we  adopted  the  same 
principle,  that  in  an  executory  contract,  the  consideration  hav- 
ing fidled,  the  vendor  had  a  right  to  withhold  a  delivery  of  the 
goods.  The  case  in  8  Johns.  Cas.  72,  turned  entirely  upon 
the  effect  of  accepting  a  note  for  a  precedent  debt,  and  was 
decided  in  strict  conformity  to  Lord  Holt's  distinction.  The 
case  of  ShvJby  v.  JdandeviUe,  6  Cranch,  264,  proceeds  wholly  on 
the  effect  of  a  creditor's  taking  a  note  from  one  of  two  joint- 
debtors,  and  prosecuting  it  to  judgment;  and  on  his  right  after- 
wards, to  maintain  a  suit  against  both,  notwithstanding  his 
judgment  against  one.  That  case  contains  no  principle  appli- 
•cable  to  the  one  before  us. 

In  Jbbey  v.  Barber ,  5  Johns  68  [4  Am.  Dec.  326],  the  principle 
that  taking  a  third  person's  note  for  a  pre-existing  debt  is  not 
payment,  unless  so  expressly  agreed,  is  again  recognized  and  en- 
forced. In  Wilson  v.  Foree,  6  Johns.  110  [5  Am.  Dec.  195],  a  horse 
and  chair  were  sold  for  a  third  person's  note,  and  it  was  received 
in  full  satisfaction;  but  it  appearing  that  the  defendant  knew  that 
the  third  person  was  insolvent,  but  had  represented  h\m  to  the 
plaintiff  as  a  man  of  property,  we  held,  that  as  the  basis  of 
every  contract  was  good  faith,  taking  the  note  tmder  fraudulent 
misrepresentation  was  no  payment. 

In  the  case  of  Marlde  v.  ffatjield,  2  Johns.  459  [3  Am.  Dec. 
466],  a  counterfeit  bank-bill  was  taken  in  payment;  and  we  held 
tliat  the  payee  did  not  assume  upon  himself  the  risk  of  forgery; 
the  forged  note  being  received  upon  the  faith  of  its  being  gen- 
cine;  but  it  is  not  to  be  doubted,  that  bad  the  bill  been  good, 
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and  had  the  bank  failed,  and  the  parties  been  equally  ignorant 
of  the  fact,  that  the  decision  would  have  been  different.  These 
are  all  the  cases  referred  to,  which  are  supposed  to  countenance 
the  opinion,  that  the  defendant  is  liable  for  the  price  of  the 
horse  sold  to  him,  and  it  appears  to  me,  that  thej  are  perfectly 
reconcilable  with  the  various  decisions  of  Lord  Holt. 

The  intrinsic  circumstances  of  this  case  plainly  show,  that  the 
plaintiff  considered  himself  as  taking  Deane's  note  at  his  own 
risk.  It  was  made  payable  to  the  plaintiff  himself,  and  the  de- 
fendant, by  not  indorsing  it,  or  guaranteeing  the  payment, 
clearly  declined  pledging  his  own  responsibility.  The  offer  was 
made  by  the  defendant's  agent  of  Deane's  note  for  the  horse; 
the  plaintiff  took  time  to  consider  whether  it  was  advisable  to 
take  Deane's  note,  and  after  deliberation,  and  we  must  presume, 
too,  after  inquiry,  agreed  to  sell  the  horse  for  the  note.  It  ap- 
pears to  me,  we  should  be  perverting  the  manifest  agreement  of 
the  parties,  if  we  were  to  pronounce  that  the  plaintiff  did  not 
take  the  note  at  his  own  hazard.  To  my  mind,  the  nature  and 
proof  of  this  transaction  furnish  ns  decisive  proof  that  the 
plaintiff  was  to  take  the  note  at  his  own  peril,  as  if  it  had  been 
stipulated  in  express  terms.  There  must  be  a  new  trial,  with 
costs,  to  abide  the  event  of  the  suit. 

New  tiiai  granted. 


The  doctrine  in  New  York  in  xegard  to  the  taking  of  »  note  of  » third  per- 
son in  payment  of  a  debt  is  stated  in  Noel  v.  Murray,  13  N.  Y.  167,  where 
it  is  laid  down  that  where  there  is  a  precedent  debt,  taking  a  note  of  a  third 
person,  will  not  be  presumed  a  payment  thereof  unless  there  be  an  agreement 
to  this  eflfect,  and  the  onus  is  on  the  debtor  to  prove  this;  but  where  the  note 
is  given  contemporaneously  with  the  creation  of  the  debt,  the  presumption  is 
that  it  was  received  inpayment,  unless  there  be  an  agreement  to  the  oontrazyp 
and  in  this  case  the  onus  is  on  the  creditor. 


Beardsley  v.  Root. 

[11  Joamov,  464.] 

P0BGHA8B  BT  AlTOiurxr.— An  attorney,  by  his  general  authority  as  such, 
cannot  purchase  land  sold  under  an  execution  in  favor  of  his  client,  either 
in  trust  or  for  the  benefit  of  such  client. 

AcnoN  lOB  MoNXT  Had  aitd  Recxivkd. — ^An  action  for  money  had  and  r»> 
ceived  cannot,  in  general,  be  supported  unless  the  defendant  has  in  fact 
reoeived  money.  But  where  an  attorney  or  agent  has  discharged  a  debt 
due  to  his  principal,  and  applied  that  debt  to  the  payment  of  a  debt 
which  he  himself  owed  to  his  principal  debtor,  the  amount  of  the  debt 
which  he  has  so  discharged  may  be  recovered  in  this  form  of  action.  So 
where  an  attorney  issued  execution  on  a  judgment  recovered  by  his 
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client*  and  became  himself  the  parchaMr  of  the  land  aold  under  the  exe- 
eation,  end  paid  for  the  aame  by  diaohaiging  the  judgment  agamst  the 
def endant»  it  waa  held  that  hia  client  might  tn^mfaJn  thii  action  against 
him. 

AcnoN  for  money  bad  and  received,  to  recover  the  amount  of 
a  judgment  collected  by  the  defendant  as  the  attorney  of  the 
plaintiff's  testator.  It  appeared  that  at  a  sheriff's  sale  of  a  farm 
belonging  to  Elijah  Beardsley  under  several  ezeoutionsi  includ- 
ing that  of  the  plaintiff's  testator  for  twelve  hundred  dollars 
and  costs,  the  defendant  became  the  purchaser  for  one  thousand 
and  twenty-seven  dollars.  The  sheriff  executed  a  deed  to  de« 
fendant,  who  paid  the  sheriff  the  amount  of  the  prior  ezecu- 
tionSy  and  received  from  E.  Beardsley  a  receipt  for  the  balance 
of  the  amount  bid.  Defendant's  bid  exceeded  the  amouDt  of  all 
the  prior  executions;  and  one  Hasbrouck  offered  to  give  within 
one  doUar  of  that  amount  at  the  time  of  the  sale.  Defendant 
gave  E.  Beardsley  a  discharge  in  full  upon  the  executions 
against  him,  but  received  no  money  therefor.  A  verdict  was 
taken  for  the  plaintiff  for  the  amount  levied  upon  the  testator's 
judgment,  with  interest,  subject  to  the  opinion  of  this  court. 

Sherwood,  for  the  plaintiffs. 

Woodworthy  contra,  urged  that  the  defendant  acted  as  the  tes- 
tator's agent  in  the  purchase;  that  if  the  defendant  was  liable  at 
all  it  must  be  in  an  action  on  the  case,  not  in  this  form  of  action, 
it  not  appearing  that  any  money  had  come  to  the  defendant's 
hands:  Nightrngate  v.  Deviame,  6  Burr.  2589;  TuJUUe  v.  Mayo,  7 
Johns.  132. 

By  Court,  Van  Ness,  J.  It  may  be  true  that  the  defendant 
intended  to  purchase  the  farm  mentioned  in  the  case,  for  his 
client;  though,  judging  from  the  facts  before  us,  it  would  rather 
seem  that  he  bought  it  on  his  own  account.  The  fact  of  taking 
the  deed  directly  to  himself,  and  not  to  his  client,  affords  a 
more  clear  indication  of  his  real  intention  at  the  time  of  the 
sale,  than  his  declarations  made  before  and  after.  But  admit- 
ting that  he  meant  to  make  the  purchase  in  behalf  of  his  prin- 
cipal, still,  having  no  authority  from  him  for  that  purpose,  he 
cannot  compel  him  or  his  representatives  to  accept  of  it.  It  is 
not  pretended  that  his  employer  gave  him  any  express  authority 
or  direction  to  make  the  purchase  for  him,  and  no  such  author- 
ity was  derived  from  his  retainer  to  collect  the  debt  due  from 
Elijah  Beardsley.  Admitting,  however,  for  a  moment  that  an 
attorney  may  be  justified  in  making  a  purchase  in  behalf  of  hit 
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^client,  when  such  a  measure  is  indispensably  necessary  to  save 
or  secure  bis  debt;  yet  this  is  not  even  a  case  of  that  descrip- 
tion. On  the  sale  of  the  farm,  Hasbronck  ofibred  to  giye 
i^ithin  one  dollar  of  the  sum  for  which  it  was  struck  off  to  the 
defendant;  and  it  is  admitted  by  the  case  that  the  price  for  which 
the  farm  was  sold,  exceeded  the  amount  of  all  the  executions  in 
'the  sheriff's  hands;  so  that  there  was  not  the  least  necessity  for 
•the  defendant  to  become  a  purchaser  in  order  to  secure  his 
client's  demand.  If  the  defendant  was  authorized  to  make  this 
purchase  on  account  of  his  principal,  then  the  latter  was  bound 
to  accept  it  according  to  the  terms  upon  which  it  was  made. 
By  these  terms  the  defendant  stipulated  to  pay  the  amount  due 
to  Hasbrouck  upon  his  judgment,  which  he  has  actually  done; 
and  Phinehas  Beardsley  consequently  became  liable  to  reim- 
burse the  defendant  the  money  thus  paid.  To  permit  an  attor- 
jiey,  in  this  way,  to  make  his  client  his  debtor,  might  frequently 
Jead  to  the  most  injurious  consequences.  Many  clients,  instead 
'  of  recoTering  and  receiviDg  their  money  according  to  the  ordinaiy 

•  course  of  proceeding,  would  unexpectedly  find  themselyes  in* 
-  Tolved  in  intricate  and  extrayagant  speculations,  to  the  manage- 
ment of  which  they  might  be  totally  incompetent,  and  which  in 
the  end  might  prove  ruinous. 

The  defendant  could  not  make  himself  a  trustee  for  his  prin- 
cipal against  his  will,  and  throw  upon  his  hands  a  purchase 
^hich  his  interest  did  not  require  him  to  make.  Suppose  the 
.&rm  had  turned  out  to  be  worth  one  half  the  sum  which  the  de- 
fendant gave  for  it,  would  Phinehas  Beardsley  hare  been  obliged 
to  take  it  ?  If  Phinehas  Beardsley  had  ratified  the  purchase  by 
.some  posLtive  unequiyocal  act,  such  as  reimbursing  the  defend- 
-ant  the  money  paid  to  Hasbrouck,  or  agreeing  to  do  so,  he 
would  have  been  bound  to  abide  by  it,  however  disadvantageous 
i  it  might  have  proved.  But  so  far  from  assenting  to  the  pur- 
«  chase,  it  appears,  from  the  defendant's  own  testimony,  that  soon 
rafter  the  sale,  when  the  defendant  ofiered  him  the  sheriff's  deed, 
'Qm  declined  to  accept  it,  and  at  the  same  time  told  the  defendant 
he  was  already  embairaased  on  account  of  Elijah  Beardsley,  and 
j>referred  he  should  sell  the  farm. 

It  follows  from  what  I  have  said,  that  the  defendant  is  to  be 
^considered  as  a  purchaser  in  his  own  right,  and  for  his  own 

•  benefit,  and  not  as  trustee  for  Phinehas  Beardsley;  and  if  this 
be  true,  the  remaining  question  in  this  cafie  may  be  easily  dis- 
posed of.  The  gttieral  rule  indisputably  is,  that  the  action  for 
money  had  and  received  cannot  be  supported,  unless  the  de* 
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fendant  has  aotnallj  received  money.    It  has,  howeyer,  been 
held  in  the  English  courts,  that  taking  negotiable  paper  lai 
eqniyalent  to  the  receipt  of  money;  and  although  we  have  never 
sanctioned  that  doctrine  by  an  express  decision,  yet  in  the  case 
of  Camming  t.  Edckley,  8  Johns.  206,  the  court  seemed  to  in- 
timate their  approbation  of  it.     But  the  present  case  standa* 
npon  different  grounds.     Here  the  attorney  or  agent  has  dia- 
charged  a  debt  due  to  his  principal,  and  applied  that  debt  to* 
the  payment  and  satisfaction  of  his  own  debt;  for  the  amount  of' 
which  he  is  liable  to  the  plaintiff  in  this  form  of  action,  and  bo 
it  has  been  frequently  decided. 

In  the  case  of  Scott  t.  Surman,  Willes,  400,  the  plaintiffs  con- 
signed to  the  bankrupt  as  their  factor,  a  quantity  of  tar,  which 
he  sold  before  his  bankruptcy,  and  it  was  agreed  that  the  tar- 
should  be  paid  for  in  promissory  notes,  payable  in  four  months^ 
after  the  deliveiy  of  the  tar,  and  that  a  debt  of  thirty-one- 
X)ounds,  due  from  the  factor  to  the  vendees,  on  his  own  account, 
should  be  deducted.    The  suit  was  brought  to  recover  this  sum 
of  thirty-one  pounds,  as  well  as  other  moneys  in  the  hands  of' 
the  defendant.    The  court  held,  that  this  thirty-one  pounds  stood . 
just  on  the  same  footing  as  if  the  factor  had  received  that  sum 
in  money,  before  his  bankruptcy  from  the  vendees;  and  that  the^ 
plaintiffs  must  come  in  as  creditors  under  the  factor's  commis- 
sion.   The  same  principle  was  adopted  by  the  court  in  deciding 
one  of  the  points  in  the  case  of  Ward  v.  Evans,  2  Ld.  Baym.  928. 

But  the  case  of  Floyd  v.  Day,  8  Mass.  403  [3  Am.  Dec.  Ill], 
is  perhaps  more  fully  in  point,  and  I  will,  therefore,  state  it  a 
little  more  at  large.    Floyd,  the  plaintiff,  having  a  demand  upon. 
one  Pilsbuiy,  appointed  the  defendant,  Day,  her  agent,  to  re- 
cover for  her  a  sum  of  money,  in  satisfaction  of  her  demands 
The  defendant  commenced  a  suit  against  Pilsbury,  and  the 
matter  was  then  compromised  by  Pilsbniy's  agreeing  to  give 
three  hundred  dollars  for  a  discharge  from  the  plaintiff's  de- 
mand in  full.    For  this  sum  the  defendant  instead  of  money^ 
took  Pilsbory's  note  payable  to  himself,  and  discharged  Pils* 
bury  as  he  was  authorized  to  do  by  the  plaintiff;  so  that  she  hack 
no  remedy,  except  against  the  defendant.    Upon  this  state  of 
facts,  the  court  decided,  that  the  plaintiff  could  not  maintain 
trover  for  the  note;  but  that  the  defendant  having,  instead  of' 
money,  received  the  note  of  Pilsbury,  and  discharged  him,  the« 
property  of  the  note  was  in  the  defendant,  and  he  became  im- 
mediately answerable  to  the  plaintiff  for  the  amount  as  f or  "  so* 
much  money  received  by  him  for  her  use;  and  an  action  ot 
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assumpsit  was  her  proper  remedy.  For  although  the  defendant 
received  no  money,  yet  by  his  transaction  he  dischaiged  Pils- 
bury  from  the  plaintiffs  demand  on  him  for  money,  and  he 
must  be  considered  as  having  made  himself  answerable  to  her 
for  the  money  he  ought  to  have  received  of  Pilsbnxy." 

To  these  cases  may  be  added  that  of  Denton  v.  Livingston,  9 
Johns.  96  [ante,  264],  which  was  decided  in  conformity  with  the 
doctrine  laid  down  in  the  preceding  cases;  the  reasons  assigned 
by  the  court,  in  the  decision  of  the  first  point,  to  which  I  par- 
ticularly refer,  will  be  found  strictly  applicable  to  this  cause. 
If  the  sheriff  had  demanded  and  received  the  money  for  which 
the  land  was  sold,  from  the  defendant,  on  the  execution  of  the 
deed  to  him,  there  is  no  question  he  would  have  been  perfectly 
justifiable  in  immediately  paying  ib  back  again  to  him,  and,  in 
that  case,  it  is  not  disputed  that  this  suit  might  have  been  sup- 
ported. The*  sheriff,  however,  instead  of  going  through  the 
useless  ceremony  of  first  receiving  the  money  from  the  defend- 
ant with  one  hand,  and  paying  it  back  with  the  other,  at  once 
accomplished  the  same  thing,  by  taking  from  him  a  receipt  in 
full  satisfaction  of  the  execution.  This  negotiation  was  the  same 
as  money  to  the  defendant.  He  paid  his  own  debt  vrith  his 
client's  judgment,  and  he  cannot  be  allowed  to  say  that  no  money 
came  into  his  hands. 

If  the  defendant  had  been  duly  authorized  by  his  principal  to 
purchase  the  land  in  trust  for  him,  and  had,  when  required, 
refused  to  execute  the  trust,  I  agree  that  the  action  for  money 
had  and  received  could  not  be  maintained.  The  fact  that  pur- 
chase was  not  thus  made,  distinguishes  this  case  from  those 
cited  by  the  defendant's  counsel,  in  which  it  has  been  held  that 
this  action  would  not  lie.  In  consequence  of  the  discharge 
given  to  the  sheriff,  the  plaintiff  can  never  again  resort  to  his 
judgment  against  Elijah  Beardsley  to  obtain  satisfaction  of  his 
demand.  The  defendant  has  had  the  benefit  of  that  judgment 
as  effectually  as  if  he  had  received  the  money  upon  it,  and  then 
made  use  of  it  in  the  payment  of  any  other  debt  he  may  have 
contracted.  Suppose  Hasbrouck  had,  in  fact,  become  the  pur- 
chaser, for  the  simi  he  offered  for  the  farm  (which  it  appears 
was  enough  to  pay  his  own  judgment,  as  well  as  that  of  Phine- 
has  Beardsley),  and  the  defendant,  instead  of  receiving  the 
money  from  him,  and  due  to  his  client,  had  consented  that  Has- 
brouck should  set  off  a  debt  which  he  happened  to  hold  against 
him  for  an  equal  amount,  surely  in  that  case  the  defendant 
would  not  be  permitted  to  say  that  no  money  had  oome  into  his 
hardp. 
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I  do  not  mean  to  question  the  authority  of  the  cases  relied 
upon  by  the  defendant's  counsel.  The  present  case  depends 
apon  dlifferent  prindples,  and  is  distinguishable  in  many  re- 
spects, as  will  be  seen  by  a  summary  consideration  of  some  of 
them.  Let  us  take  for  instance  the  case  of  Longchamp  y.  Kenny, 
Doug.  136,  and  suppose  the  plaintiff,  instead  of  the  evidence  he 
gave  in  that  case,  had  shown  that  he  delivered  the  masquerade 
ticket  to  Kenny,  the  defendant,  to  sell,  and  to  pay  over  the 
money  to  the  plaintiff,  and  that  Kenny  had  sold  the  ticket  to 
some  person  to  whom  he  was  indebted,  in  a  sum  equal  to  the 
value  of  the  ticket,  and  instead  of  receiving  the  money  had 
paid  his  debt  with  it,  and  taken  a  receipt  in  full.  I  think  upon 
such  a  state  of  facts  (which  would  make  that  and  the  present 
case  analogous),  the  plaintiff's  right  to  recover  upon  the  count 
for  money  had  and  received  would  have  been  perfectly  clear. 
Again  take  the  case  of  NighHngal  v.  Devisme,  6  Burr.  2589,  and 
suppose  the  defendant,  Devisme,  on  the  same  day  he  received 
the  stock  had  paid  a  debt  he  owed  with  it,  and  taken  a  dis- 
charge of  the  debt  (which  would  also  have  made  that  case  like 
the  ]present),  I  think  there  would  have  been  no  question,  but 
the  action  for  money  had  and  received  would  have  been  sus- 
tained. While  the  ticket  in  the  first  case  (putting  out  of  view 
the  facts  from  which  the  court  presumed  that  Kenny  actually 
received  the  money  for  the  ticket),  and  the  stock  in  the  other, 
remained  in  the  hands  of  the  respective  defendants,  they  were 
properly  held  not  to  be  liable  as  for  money  had  and  received; 
but  add  to  these  cases  the  facts  which  I  have  stated,  and  the 
result  no  doubt  would  have  been  entirely  different.  We  are  of 
opinion,  therefore,  that  the  plaintiffs  are  entitled  to  judgment, 

SnorcEB,  J.,  not  having  heard  the  argument,  gave  no  opinion. 
Judgment  for  the  plaintiffs. 


The  authority  of  this  case  ia  extensively  reoognixed  in  our  courts,  showing 
when  the  action  for  money  had  or  received  will  lie  against  attorneys  or  agents. 
It  ia  thus  followed  in  Van  NoUrand  v.  Rud,  1  Wend.  430;  Every  v.  Edger» 
ton,  7  Id.  262;  Oikhritt  v.  Cunningham,  8  Id.  644;  Rodman  v.  Hidden,  10  Id. 
GOl;  Stafford  v.  Richardson,  15  Id.  305;  RundU  v.  Allison,'^  N.  Y.  182; 
AUen  V.  Brawn,  44  Id.  233;  Hart  v.  Ayres,  9  Ohio,  7;  MattheuuUm  v.  Powder 
Works,  44  N.  H.  292;  Wheai  v.  Iforris,  13  Id.  180;  Hathaway  v,  Burr,  21 
Me.  670;  Chapman  v.  Burt,  77  HI.  342;  Peay  v.  Briggs,  22  Ark.  71. 

As  to  an  attorney's  power,  the  case  is  relied  on  in  Steward  v.  Biddleeum,  9 
K.  Y.  106»  and  FotterT.  Wiley,  27  Mich.  247. 
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rUJonnov,635.] 

Failtjrk  to  Ck>wwT  TiTUL — ^Where  by  the  oonditioiui  of  the  oootnct  th» 
purchaser  is  required  to  deposit  part  of  the  pardhase-money,  and  the 
vendor  is  unable  to  convey  a  good  title,  porsoant  to  the  articles,  the  pni^ 
chaser  may  disaffirm  the  contract,  and  recover  back  his  deposit. 

Ihoukbbakges. — ^Where  the  contract  provided  that  the  conveyance  was  to  b» 
with  warranty,  except  as  to  an  incombranoe  specified  therein,  the  exist* 
ence  of  an  tmsatisfied  mortgage  at  the  time  the  vendor  shonld  have  coo* 
veyed  and  although  such  mortgage  was  recorded,  was  held  to  exonerate 
the  purchaser. 

Assumpsit  to  recover  damages  for  the  breach  of  an  agreement 
for  the  purchase  of  certain  land.  It  appeared  that  the  land  wa» 
sold  at  auction  to  the  defendant  who  had  subscribed  to  the  term0 
of  the  sale,  which  were:  one  fifth  of  the  purchase-money  within 
seventy-five  hours  from  sale,  and  a  bond  and  mortgage  of  the 
premises  for  the  balance;  the  plaintiff  and  his  wife  after  such 
payment  to  execute  and  acknowledge  a  deed  with  warranty,  ex- 
cept as  to  certain  quitrents  specified;  the  deed,  bond  and  mort- 
gage to  bear  even  date  with  the  day  of  sale;  for  non-compliance 
with  the  terms  of  sale,  the  purchaser  to  pay  at  plaintiff's  option, 
either  one  hundred  dollars,  or  the  deficiency  arising  from  a  re- 
sale. The  defendant  gave  in  evidence,  a  mortgage  of  the  prem- 
ises previously  existing  in  favor  of  one  Fonda  at  and  prior  to 
the  time  of  the  sale.    This  mortgage  had  been  recorded. 

[The  record  is  incomplete,  it  not  appearing  how  the  case  was 
determined  in  the  lower  court,  nor  under  what  circumstances  it 
was  removed  to  this  court.] 

A,  Van  Vechien^  for  the  defendant. 
A.  Iburmend,  contra* 

By  Court,  Van  Ness,  J.  There  can  be  no  question  that  the 
giving  of  the  note,  deed,  bond  and  mortgage,  were  all  to  be 
simultaneous  acts.  This  is  the  fair  construction  of  the  condi- 
tions of  sale,  taking  them  altogether;  and  many  of  the  cases 
that  have  been  cited  fully  support  this  construction.  £ven  if 
it  were  otherwise,  as  the  plaintiff  was  not  in  a  sitiiation  to  con- 
vey a  title,  according  to  the  terms  of  the  sale,  the  defendant  was 
not  bound  to  cany  into  effect  any  of  the  stipulations  on  his  part. 
It  is  now  well  settled  that  where  by  the  conditions  of  the  sale, 
the  vendee  is  required  to  deposit  part  of  the  purchase-money, 
and  the  vendor  is  unable  to  convey  a  good  title,  pursuant  to  the 
articles,  the  vendee  may  disaffirm  the  contract,  and  recover  back 
his  deposit.    In  every  sale  like  the  present  there  is  a  condition 
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that  the  purchaser  shall  not  be  boand  to  part  with  his  money, 
unless  the  seller  is  able  to  give  him  a  title  according  to  the  terms 
of  the  sale.  The  reason  and  policy  upon  Tvhich  this  doctrine  is 
founded,  are  too  well  known  to  need  repetition,  and  an  inflex- 
ible adherence  to  it  affords  the  only  effectual  protection  against 
fraud  and  imposition  upon  purchasers  at  public  auction.  By 
the  conditions  of  sale  in  this  case,  the  plaintiff  stipulated  to 
execute  a  deed  with  covenant  of  warranty,  subject  to  the  quit- 
rents  on  such  of  the  lots  as  should  be  designated  at  the  time  of 
the  sale.  This  means  not  merely  that  he  will  execute  a  deed 
containing  such  a  covenant,  but  that  he  has  the  power  to  give 
a  deed  which  would  carry  with  it  an  indefeasible  title  to  the 
lots,  subject  to  no  other  incumbrance  or  charge  than  that  speci- 
fied in  the  conditions:  Cluley.  Bobinson,  2  Johns.  613.  Such  a 
deed  the  plaintiff  was  not  able  to  give.  The  property,  at  the 
time  of  the  sale,  and  even  down  to  the  time  of  trial,  was  under 
a  mortgage  to  Fonda,  for  a  large  sum  of  money.  It  is  said  that 
this  mortgage,  being  registered,  the  plaintiff  must  have  purchased 
with  full  notice  of  its  existence.  The  question  is  not  whether 
he  knew  of  the  mortgage,  but  whether  by  terms  of  the  sale  he  is 
bound  to  pay  for  the  lots  vdth  this  incumbrance  upon  them.  If 
it  were  possible  to  entertain  a  doubt  on  this  question,  it  would 
be  removed  by  the  consideration  that  the  conditions  specify  the 
quitrents  as  the  only  incumbrance  to  which  the  property  was 
•abject.  I  say  the  only  incumbrance,  because  the  veiy  mention 
of  the  quitrents  excludes  the  idea  that  there  was  any  other.  In 
Gvexy  view  of  this  case  it  is  clearly  against  the  plaintiff,  and  there 
must  be  judgment  for  the  defendant. 
Judgment  for  the  defendant. 
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[U  Jownaa,  634.) 

liRSBEnB  or  MoBiOAOOB  AND  MoBTOAOKB. — ^At  law,  M  in  equity,  a  mart- 
gage  is  regarded  merely  as  a  security,  and  the  mortgagee  has  but  a 
chattel  interest    The  freehold  is  in  the  mortgagor. 

Tbsspass,  Bioht  to  Maxntain. — The  mortgagor,  or  the  purchaser,  or  assignee 
of  the  equity  of  redemption,  may  maintain  trespass  against  the  mortgagee 
or  a  person  acting  under  his  license. 

AsuoKMENT  or  MoRTGAOE. — ^A  mortgage  may  be  assigned  by  mere  delivery, 
without  writing. 

TasBPASS  quare  clausum /regit.    The  plaintiff  was  in  possession 
of  the  locus  in  quo,  and  had  purchased  the  equity  of  redemption 
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ihereofy  under  a  judgment  issued  in  his  behalf  against  one 
Iieonard.  The  latter  had  previously  mortgaged  the  land  to  Mer- 
«ereaa,  uiider  whom  the  defendant  entered  and  cut  timber.  The 
question  was  as  to  who  had  the  freehold,  the  mortgagee  or  the 
plaintiff,  the  purchaser  under  the  mortgagor. 

H.  Bleecker,  for  the  plaintiff. 

Fander  Lyn,  contra^  cited  Jackson  t.  BuUt  10  Johns.  481; 
Sob.  on  Frauds,  271;  Johnson  ▼.  Hart^  3  Johns.  Cas.  326. 

By  CouBT.  This  was  an  action  of  trespass  qvuxre  dausivn 
fregil.  The  plaintiff  proved  himself  in  possession  of  the  locus 
in  quo,  and  showed  a  title  derived  under  a  judgment  against  one 
James  Leonard,  who,  it  appeared,  had  mortgaged  the  land  to 
Joshua  Mersereau.  By  the  pleadings,  the  question  presented 
io  the  court  is,  whether  the  freehold  was  in  the  plaintiff,  who 
iiad  purchased  the  equity  of  redemption  under  the  judgment 
against  the  mortgagor,  or  in  Joshua  Mersereau,  the  mortgagee 
Courts  of  law,  both  here  and  in  England,  have  gone  very  fax 
towards,  if  not  the  full  length  of,  considering  mortgages,  at  law 
£,3  in  equity,  mere  securities  for  money,  and  the  mortgagee  as 
liaving  only  a  chattel  interest.  Lord  Mansfield,  Doug.  610, 
says  a  mortgagee,  notwithstanding  the  form,  has  but  a  chattel, 
and  the  mortgage  is  only  a  security;  that  it  is  an  affiront  to  com- 
mon sense  to  say  the  mortgagor  is  not  the  real  owner.  Mort- 
gages are  not  considered  as  conveyances  of  land  within  the 
statute  of  frauds,  and  the  forgiving  the  debt,  with  the  deliveiy 
of  the  security,  is  holden  to  be  an  extinguishment  of  the  mort- 
gage. Mortgages  vnll  pass  by  a  will  not  made  with  the  solem- 
nities of  the  statute  of  frauds.  The  assignment  of  the  debt,  or 
forgiving  it  even  by  parol,  draws  the  land  after  it  as  a  conse- 
quence. The  debt  is  considered  the  principal,  and  the  landas 
an  incident  only.  The  interest  of  the  mortgagee  cannot  be  sold 
under  execution.  It  is  unnecessaiy  to  go  into  an  examination 
of  the  cases  on  this  subject;  they  have  been  repeatedly  reviewed 
by  this  court:  8  Johns.  Oases,  429;  1  Id.  590;  4  Id.  42.  The 
light  in  which  mortgages  have  been  considered,  in  order  to  be 
consistent,  necessarily  leads  to  the  conclusion  that  the  freehold 
anust  be  considered  in  the  plaintiff,  and  he,  of  course,  is  en« 
titled  to  judgment. 

Judgment  for  the  plaintiff. 

Showing  that  an  aidgnnient  may  bo  made  by  a  mere  delivezy  of  th  i  mort- 
gage, this  case  is  relied  on  in  Fryer  v.  Boeke/eller,  63  N.  Y.  276.  As  to  the 
mature  of  the  reBpective  interests  of  mortgagor  and  mortgagee^  it  is  cited  ia 
Uiuon  y.  Lard,  40  N.  Y.  485;  bat  the  law  on  this  point  is  weU  settled. 
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Martin  t;.  Smith. 

IkvAHor  nr  Coioion  uhbia  Pbotision  is  WilLp— A  taitstor,  after  a  de- 
▼iBO  of  the  flnzplns  of  his  estate  to  his  four  sons,  made  Hm  following 
bequest:  ' '  Ixmi. — I  will  that  one  third  of  the  oyerplns  to  my  three  dangh- 
tersy  Margaret  Gamahan,  and  Elizabeth  Smith,  and  Maiy  Crosher,  her 
part  of  that  third  to  her  children.  '*  This  was  held  a  tenancy  in  common 
in  the  two  daughters,  and  the  children  of  the  third,  and  not  a  joint" 
tenancy. 

RuLX  DxiKBMiKZNO  JoDfT-TiKAVOY.^Where  an  estate  is  given  to  several 
perscos  jointly,  without  any  expressions  indicating  an  intention  that  it 
shall  be  divided  among  them,  it  mnst  be  construed  a  joint-tenancy.  But 
where  it  appears,  either  by  express  words  or  from  the  natnre  of  the  case^ 
that  it  was  the  testator's  intention  that  the  estate  should  be  divided,  it 
then  becomes  a  tenancy  in  conmion. 

ExBOB  to  the  court  of  common  pleas.  Smith,  the  defendant 
in  error,  brought  an  action  of  account  render  under  the  stat- 
ute, *as  the  administrator  of  his  wife,  daughter  of  one  Bobertson, 
against  the  plaintiffs  in  error,  the  executors  of  Robertson.  The 
question  in  the  case  arose  upon  the  construction  of  a  devise  in 
tite  testator's  will,  which  appears  from  the  opinion. 

Elder  and  Hopkins^  for  the  plaintiffs  in  error,  cited:  2  Bl. 
Com.  181;  Lady  Shore  v.  BiUingay,  1  Vern.  482;  Webster  y.  Web- 
ster, 2  P.  Wms.  847;  Cray  v.  WiUis,  Id.  529;  WiUing  v.  Baine,  8 
Id.  115;  Earl  of  Sussex  v.  Temple,  1  Ld.  Baym.  310;  Aylor  v. 
Chep,  Cro.,  Jao.  259. 

Duncan,  contra. 

TiLOHHAH,  0.  J.  The  first  question  in  this  case  arises  on  the  will 
of  William  Bobertson.    The  testator  in  the  first  place  gives 
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legacies  of  different  amounts  to  his  ten  children,  after  which  he 
expresses  himself  as  follows:  "  Item. — I  will  that  if  any  of  my 
legatees  die  without  natural  heir,  that  my  bequeathments  re- 
turn into  my  family  to  whom  they  please:  and  further,  I  aJlow 
my  personal  estate,  either  by  vendue  or  otherwise,  and  then 
what  ready  money  is  made,  and  likewise  what  bonds  or  notes  ia 
taken  and  made,  shall  be  equally  divided  amongst  my  legatees 
by  equal  proportions  at  the  discretion  of  my  executors;  and 
further,  I  allow  that  my  estate,  personal  or  real,  shall  over- 
mount  these  my  bequeathments,  that  then  the  overplus  shall 
fall  to  my  four  sons  whom  I  now  name:  William,  David  &nd 
Joseph  Bobertson,  two  thirds.  Item. — ^I  will  that  one  third  jf 
the  overplus  to  my  three  daughters,  Margaret  Camahan,  aud 
Elizabeth  Smith,  and  Maiy  Crosher,  her  part  of  that  third  to 
her  children." 

It  plainly  appears,  from  the  whole  will,  that  the  testator  was 
an  ignorant  and  illiterate  man.  Whether  the  devise  to  his  three 
daughters  was  in  joint-tenancy  or  tenancy  in  common,  is  the 
point  to  be  decided.  When  a  man  is  providing  for  his  children, 
by  his  will,  nothing  can  be  more  unnatural  than  an  estate  in 
joint-tenancy.  It  is  with  good  reason,  therefore,  that  courts  of 
justice  have  long  been  disposed  to  lay  hold  of  slight  expressions, 
in  order  to  make  a  tenancy  in  common.  I  confess  that  I  feel 
this  disposition  in  my  own  mind,  but  it  shall  never  influence  me 
so  far  as  to  shake  the  established  rules  of  property. 

Where  an  estate  is  given  to  several  persons  jointly,  without 
any  expressions  indicating  an  intention  that  it  should  be  divided 
among  them,  it  must  be  construed  as  a  joint-tenancy.  But 
where  it  appears,  either  by  express  words  or  from  the  nature  of 
the  case,  that  it  was  the  testator's  intent  that  the  estate  shotdd 
be  divided,  it  then  becomes  a  tenancy  in  common.  The  counsel 
for  the  defendants  in  error  have  relied  on  that  part  of  the  will 
in  which  it  is  said  that  if  any  of  the  legatees  die  without  natu- 
ral heir,  the  bequeathment  should  return  to  the  testator's  family, 
to  whom  they  please;  that  is  to  say,  the  legatee  dying  without 
issue  might  devise  it  to  any  of  the  family  he  pleased.  If  this 
provision  could  be  applied  to  the  subsequent  devises,  it  would 
certainly  afford  sufficient  ground  for  saying  that  there  could  be 
no  joint-tenancy,  because  there  would  be  an  evident  intent  to 
take  away  the  right  of  survivorship;  but  I  agree  with  the  counsel 
for  the  plaintiffs  in  error,  who  apply  these  expressions  to  the 
prior  devises.  That  is  the  plainest  and  most  natural  construc- 
tion.   The  defendants  in  error  say  in  the  next  place,  that  at  all 
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brents  the  snrplns  of  the  personal  estate,  aft^  paying  debts 
and  legacies,  was  to  be  equally  divided;  bat  there  again  I  differ 
from  them.  The  testator's  meaning,  to  be  sure,  is  not  very 
dearly  expressed,  but  I  am  satisfied  he  intended  that  the  lega- 
cies he  had  given  in  the  first  part  of  his  will  should  be  paid 
partly  in  cash  and  partly  in  notes  or  bonds,  in  equal  proportions, 
at  the  discretion  of  his  executors;  because  he  speaks  of  a  sale 
of  his  personal  property  at  vendue,  and  of  bonds  or  notes  being 
taken.  This  accords  with  the  common  custom  of  the  country, 
which  is  to  make  sale  of  the  property  of  deceased  persons  at 
auction,  and  receive  payment  part  in  cash  and  part  in  bonds  or 
notes  on  a  short  credit. 

It  is  clear  that  the  testator  did  not  intend  to  give  the  whole 
surplus  of  his  personal  estate  to  be  equally  divided  among  all 
his  children,  because  immediately  after  the  devise,  which. is 
supposed  to  contain  such  a  disposition,  he  declares  his  belief 
that  there  would  be  a  surplus,  which  would  overmount  his 
prior  bequeathments,  and  proceeds  to  dispose  of  that  surplus, 
whether  personal  or  real,  not  among  all  his  children,  but  among 
part  of  them.  There  is  a  considerable  inaccuracy  in  the  de- 
vise to  his  sons.  The  expressions  are,  to  my  four  sons  whom  I 
now  name;  and  yet  he  goes  on  to  name  but  three  only.  It  is 
said  to  have  been  decided  formerly  by  two  judges  of  this  court, 
that  the  three  sons  took  as  joint-tenants.  That  question  not 
being  now  before  us,  I  throw  it  altogether  out  of  consideration, 
except  so  far  as  it  may  fairly  be  viewed  as  shedding  light  on  the 
devise  to  the  daughters.  In  that  respect  I  do  not  think  it  of 
weighty  as  the  devise  to  the  daughters  contains  certain  expres- 
fiions,  which  cannot  by  any  reasonable  construction  be  con- 
trolled by  the  preceding  devise.  The  testator  gives  one  third  of 
the  surplus  to  his  three  daughters,  naming  them;  but  declares 
that  Maiy  Crosher's  part  shall  go,  not  to  her,  but  to  her  chil- 
dren; this  explanation  makes  the  devise  not  to  his  daughter 
Mary,  but  immediately  to  her  children. 

Both  the  expressions,  and  the  intent  of  the  devise,  are  incon- 
sistent with  a  joint  estate.  In  joint-tenancy  there  are  no  parts. 
All  have  an  undivided  interest  in  the  whole.  The  moment  you 
introduce  the  idea  of  separation,  the  fabric  of  joint-tenancy  is 
dissolved.  Any  intimation  by  the  testator  of  a  division  or  a 
severalty  of  interests,  is  sufficient  to  make  a  tenancy  in  common. 
Now  what  must  have  been  the  intent  in  the  present  instance? 
It  would  be  absurd  to  suppose  the  testator  knew  anything  about 
4he  legal  import  of  his  words;  but  it  is  clear  he  did  not  intend 
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to  give  an  equal  right  of  sorvivorahip^  between  his  daughtezs 
Margaret  and  Elizabeth,  and  the  children  of  his  daughter  Mary. 
The  children  of  Mary  were  to  take  among  them  one  third  of  a 
third  of  the  surplus;  but  Margaret  and  Elizabeth  were  to  haye 
each  one  third  of  a  third.  Consequently  if  one  of  the  children 
of  Mary  died,  the  interest  of  that  one  would  go  to  his  surriving 
brothers  and  sisters,  to  the  exclusion  of  his  aunts  Margaret  and 
Elizabeth.  Thus  the  share  belonging  to  the  children  of  Mary 
must  be  considered  as  detached  from  the  shares  of  their  aunts, 
and  this  is  to  all  intents  and  purposes  a  tenancy  in  common. 

But  it  has  been  urged,  that  whatever  may  be  the  case  as  to 
the  children  of  Mazy,  there  will  be  a  joint-tenancy  between  Mar- 
garet and  ElizabeUi,  because  there  is  no  intimation  of  several 
interests  between  them.  To  this  argument  I  cannot  accede. 
The  joint-tenancy,  if  it  exists  at  all,  is  created  by  the  same  de- 
vise which  must  be  applied  to  all  the  devisees.  There  is  no 
color  for  contending  that  the  testator  meant  to  create  a  joint- 
tenancy  between  Margaret  and  Elizabeth  only,  and  to  give  a 
separate  interest  to  the  children  of  Mary.  On  the  contrary,  the 
fair  conclusion  is,  that  if  there  was  a  severalty  as  to  one,  there 
was  a  severalty  as  to  the  others.  In  other  words,  that  this  re- 
maining third  part  of  the  surplus  was  to  be  divided  into  three 
parts,  one  of  which  was  to  go  to  Margaret,  one  to  Elizabeth  and 
one  to  the  children  of  Maxy .  Whether  those  children  took  their 
portions  in  joint-tenancy,  or  in  common  between  themselves,  I 
give  no  opinion.  I  am  clear  that  it  was  the  testator's  intent  to 
divide  the  surplus  in  the  manner  I  have  mentioned,  and  that  hia 
expressions  will  warrant  us  in  construing  the  will  accordingly. 

There  remains  to  be  considered  the  objection  to  the  declara- 
tion in  this  cause.  The  suit  is  founded  on  an  act  of  assembly, 
bj  which  an  action  of  account  render  is  given  to  a  residuary 
legatee.  We  are  bound  to  support  the  judgment  if  possible, 
because  the  cause  has  been  tried  on  its  merits,  and  the  legisla- 
ture have  shown  great  anxiety  to  overrule  exceptions  founded  on 
matters  of  form,  in  the  sixth  section  of  the  act  **  to  regulate  ar- 
bitrations and  proceedings  in  courts  of  justice,"  passed  the 
twenty-first  of  March,  1806:  4  Smith's  Laws,  829.  It  appears 
by  the  declaration  that  the  summons  was  issued  against  John 
Martin  and  Daniel  Bobertson,  executors  of  William  Bobertson, 
deceased,  and  the  process  having  been  served  on  Martin  only, 
the  suit  was  carried  on  against  him  alone. 

This  is  according  to  the  long-established  practice  of  our 
courts.    The  declaration  sets  forth  that  the  defendant  and  the 
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other  ezecutor,  who  was  not  summoned,  were  the  bailiffs  and 
receivers  for  the  said  Elizabeth  Smith  of  the  real  and  personal 
estate  of  the  said  William  Bobertson,  and  received  of  the 
money  of  that  estate  three  hundred  pounds,  etc.  Perhaps  the* 
case  might  have  been  set  out  with  more  clearness,  but  enough 
is  shown  to  bring  it  within  the  act  of  assembly,  on  which  the 
action  is  founded.  It  was  contended  by  the  counsel  for  the 
plaintifEs  in  error  that  the  conclusion  was  wrong,  laying  the 
injury  "to  the  damage  of  the  said  John  Smith,"  without  adding; 
"  as  executor  of  the  said  Elizabeth  Smith."  This  objection  has 
no  weight  In  actions  brought  by  executors  or  administrators^ 
the  usual  conclusion  is  to  the  damage  of  the  plaintiff  without 
saying  more. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Ybatbs,  J.  William  Bobertson,  after  devising  his  real  estate^ 
and  bequeathing  diyers  spedfio  and  pecuniary  legacies,  uses 
the  following  words  in  hisTnll:  ''I  allow  that  my  estate  per* 
Bonal  or  real  shall  overmount  these  my  bequeathments;  that 
then  the  overplus  shall  fall  to  my  four  sons,  whom  I  now  name» 
William,  David,  and  Joseph  Bobertson,  two  thirds.  Item. — I 
will  that  one  third  of  the  overplus  to  my  three  daughters, 
Margaret  Camahan  and  Elizabeth  Smith  and  Mary  Orosher,  her 
part  of  that  third  to  her  children." 

Elizabeth  Smith  died  after  her  father,  before  his  executors 
had  settled  their  administration  account;  and  the  first  question 
is,  whether  her  share  survived  to  her  sister  Margaret  and  the 
children  of  her  sister  Mazy,  or  whether  it  Tested  in  her  husband 
John  Smith,  who  had  since  taken  out  letters  of  administration 
on  her  estate? 

There  is  no  doubt  but  that  there  may  be  joint-tenants  of 
personalties;  as  where  a  horse  is  given  to  two,  they  are  joint- 
tenants.  But  if  one  sells  his  share  to  another,  this  severs  the 
joint-tenancy,  and  the  Tcndee  and  the  other  person  are  tenants 
in  common,  and  no  survivorship:  Lit.,  s.  282,  821;  lYeru.  482; 
2  W.  BL  899.  But  joint  undertakings  in  the  way  of  trade  or 
the  like,  are  not  liable  to  survivorship:  1  Yem.  217;  1  Ch.  R. 
81;  2Fonb.  106. 

The  properties  of  a  joint-estate  are  derived  from  its  unity, 
which  is  fourfold,  of  interest,  title,  time  and  possession:  2  Bl. 
Com.  180.  Joint-tenants  are  said  to  be  seised  per  my  et  pet 
Und,  by  the  half  or  moiety,  and  by  all;  that  is,  they,  each  of 
them,  have  the  entire  possession,  as  well  of  every  parcel  as  of 
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the  whole.  They  hare  not  one  of  them  a  Beisin  of  one  half  or 
moiety,  and  the  other  of  the  other  moiety;  neither  can  one  ex- 
clusiTely  be  seised  of  one  acre  and  his  companion  of  another; 
bat  each  has  an  undiyided  moiety  of  the  whole,  and  not  the 
whole  of  an  undivided  moiety:  lb.  182;  Lit.,  s.  288;  5  Ck>.  10> 

Joint-tenancies  were  formerly  favored  at  law,  because  they 
were  against  the  division  of  tenures;  but  as  tenures  are,  many  of 
them,  taken  away,  and  in  a  great  measure  abolished,  that  reason 
ceases,  and  courts  of  law  now  incline  against  them  as  much  as  is 
done  in  equity.  They  are  a  kind  of  estate  that  does  not  make  pro- 
vision for  posterity.  Chancery  will  decree  in  favor  of  a  tenancy 
in  common  as  much  as  it  can.  If,  indeed,  there  are  no  words  that 
will  point  at  a  tentancy  in  common,  the  rule  of  survivorship  in  a 
joint-devise  must  take  place;  but  a  joint-tenancy  will  never  be 
inferred  where  a  testator  meant  division .  Hence  it  is  that  in  wiUs 
the  words  *'  equally  to  be  divided''  make  a  tenancy  in  common 
according  to  the  intent  of  the  devisor,  although  they  never  make 
any  partition  in  facto,  for  his  intent  appears,  that  it  shall  be 
divided,  and  by  consequence  that  there  shall  be  no  survivor:  8 
Co.  39  b.  So  the  word  "equally"  alone,  without  other  words: 
8  Atk.  733.  So  of  the  word  "alike:"  Cowp.  857,  determined 
in  1775.  And  so  also  in  other  cases,  where  the  word  "  among" 
or  "  between  "  has  been  used.  It  is  laid  down  that  the  expres- 
sions, "  share  and  share  alike,"  have  been  held  these  two  hun- 
dred years  to  create  a  tenancy  in  common:  by  Parker,  Justice, 
2  Atk.  122. 

The  inaccuracy  of  language,  as  well  as  orthography,  of  the 
will  under  consideration,  clearly  mark  the  drawer  of  it  to  be  an 
illiterate  person;  but  the  intention  of  the  testator  as  to  the  mat- 
ter in  controversy  can  readily  be  collected.  When  he  *'  devised 
to  his  three  daughters,  Margaret  Carnahan,  Elizabeth  Smith  and 
Mary  Crosher,  her  part  of  that  third  to  her  children,"  one  third 
of  the  surplus  of  his  estate,  he  evidently  points  to  a  division 
between  them.  These  words  are  synonymous  to  the  expressions  I 
have  already  cited,  which  have  been  held  to  create  a  tenancy  in 
common.  Part  is  the  contrary  of  whole;  and  Margaret,  Eliza- 
beth and  Mary's  children  (representing  the  mother)  cannot  be 
said  to  hold  an  undivided  third  part  of  the  whole,  when  an  un- 
divided ninth  part  is  plainly  given  to  those  children.  I  am, 
therefore,  of  opinion  that  Elizabeth  did  not  take  in  joint^tenanqr 
nnder  the  true  meaning  of  the  will. 

The  plaintiff  below  had  a  good  cause  of  action  against  the 
executors  under  the  act  of  assembly  "  for  the  more  eaqr  re- 
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coToiy  of  legacies/'  passed  the  twenty-first  of  March,  1772:  1 
Dall.  St.  LawSy  631.  The  latter  were  individuallj  bound  to 
render  an  account  to  the  former,  and  personally  responsible  to 
him,  to  the  extent  of  the  money  received  for  him  in  right  of  his 
wife.  This  case  is  notanalogous  to  those  cases  wherein  it  has  been 
held  that  an  ezect^r  cannot  be  charged  as  such,  either  for 
money  had  and  received  by  him,  money  lent  to  him,  or  on  an 
account  stated  of  money  due  from  him  as  such,  these  charges 
making  him  i>er8onally  liable;  nor  to  those  other  cases  wherein 
such  counts  have  been  joined  to  other  counts  in  assumpsit 
against  executors,  on  promises  made  by  the  testator.  When  a 
balance  is  found  due  by  auditors  in  account  render,  they  are 
liable  personally  to  that  amount  to  the  legatee. 

After  a  trial  on  the  merits,  the  party  comes  too  late  to  quee- 
tion  the  declaration  for  informality,  but  advantage  should  have 
been  taken  hereof  by  demurrer.  I  do  not,  however,  see  such 
defect  in  point  of  form,  according  to  our  usual  method  of  de- 
claring, where  one  of  the  defendants  has  not  been  taken  or 
Bummoned  on  the  original  process.  Here,  Martin  was  returned 
to  be  served  with  the  summons,  but  Bobertson  was  not  to  be 
found,  and  the  declaration  recited  these  facts  specially,  and 
proceeds  against  Martin  alone.  Mr.  Elder  appeared  and 
pleaded  that  he  was  not  the  bailiff  or  receiver  of  Elizabeth 
Smith,  and  issue  was  joined  thereupon.  The  defendant  after- 
wards added  that  he  had  fully  accounted,  upon  which  issue  was 
also  joined.  Upon  trial,  the  jury  found  for  the  plaintiffs  sev- 
enty-nine pounds,  seventeen  shillings  and  two  pence,  on  which 
judgment  was  entered.  Whether  any  agreement  took  place 
between  the  counsel,  which  justifies  the  jury  in  finding  a  pre- 
cise sum,  or  whether  that  sum  was  to  be  settled  by  auditors,  re- 
mains to  be  determined  upon  our  view  of  the  original  paper, 
which  is  referred  to  in  the  record  before  us. 

Bbackxhbidox,  J.,  gave  no  opinion,  having  been  prevented  by 
aicknesa  from  being  present  at  the  argoment. 

Judgment  affirmed. 
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Reichart  v.  Castator. 

[5  BanKMT,  100.] 

Gbamtob'b  Dbclabations  as  against  Qrawtbb.  — DecIagmtJopg  made  bytiM 
gnmtor  at  the  time  of  ezecating  a  deed  that  he  only  did  it  for  a  aham, 
80  that  the  people  could  not  come  at  it,  are  n<^^videnoe,  if  made  in  the 
absence  of  the  grantee,  nnlees  a  ground  ia  preTionsly  laid  by  showing  a 
tnut,  or  his  participation  in  the  fraud. 

Dud  IK  Fbaud  or  CBiDrroBs.-— A  deed  made  to  defeat  and  defraad  cred- 
itors is  void  as  against  creditors;  but  not  as  against  the  grantor  hJTiuMJf^ 
or  his  children. 

Ebbob  to  the  court  of  common  pleas.  Castator  and  others, 
representing  the  daughters  of  Heniy  Beichart,  brought  an  ao^ 
tion  of  ejectment  against  his  son  George,  who  claimed  by  virtoe 
of  a  deed  from  father  to  son,  purporting  to  be  in  consideration 
of  expenses  incurred  by  the  latter  for  his  father,  (md  the  sup- 
port of  his  mother.  The  plaintiffs  produced  in  evidence,  against 
defendant's  objection,  the  deposition  of  Mary  Beichart,  the  de- 
fendant's mother,  and  widow  of  Heniy  Beichart,  deceased,  set- 
ting forth  that  the  deed  was  executed  while  the  grantor  was  in 
prison,  and  that  he  told  deponent  that  he  only  did  it  for  sham, 
so  that  people  could  not  come  at  the  property.  A  verdict  was 
given  for  the  plaintiffs,  and  the  questions  reserved  were :  whether 
the  deposition  was  properly  admitted,  and  whether  the  deed 
was  good  against  the  grantor's  daughters,  although  Toid  as  to 
creditors. 

Duncan,  for  the  plaintiff  in  error. 

Huston  and  Waits,  contra,  as  to  the  first  point  cited  DwJcle  t. 
MarshaU,  8  Binn.  687;  Hutchins  v.  Lee,  1  Atk.  447;  WVlii  t. 
WWm,  2  Id,  71;  Young  v.  Peachy,  Id.  254;  Gregory  v.  Setter^ 
1  Dall.  198;  German  v.  Gabbald,  8  Binn.  802  [5  Am.  Dec.  872]. 
As  to  the  second  point,  counsel  cited  1  Bao.  Ab.  112,  Agree- 
ments, B.  2. 

TiLGHMAN,  0.  J.  In  this  case  there  is  a  bill  of  exceptions  to 
the  admission  of  Mary  Beichart's  deposition  as  evidence,  and 
also  an  exception  to  the  opinion  of  the  court  on  the  evidence, 
in  their  charge  to  the  jury.  Before  the  deposition  was  offered, 
Beichart,  the  defendant  below,  had  given  in  evidence  a  deed 
from  his  father,  Henry  Beichart,  to  himself  for  the  land  in  dis- 
pute. The  deed  was  expressed  to  be  made  in  consideration  of 
Bundiy  debts  paid  by  the  son  for  the  father,  and  in  considera- 
tion that  the  son  had,  for  a  long  time,  supported  his  father*! 
wife,  and  also  of  five  shillings  paid  by  the  son  to  the  father 
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The  deposition  went  to  proTe  thai  at  the  time  of  the  execution 
of  the  deed,  the  grantor  declared  "  he  did  it  only  for  a  sham, 
BO  that  the  people  could  not  come  at  his  land."  It  does  not 
appear  that  the  grantee  was  present  at  the  time  of  this  declara- 
tion,  or  in  any  manner  assenting  to  it,  so  that  I  cannot  conceiTe 
any  principle  of  law  under  which  it  was  admissible.  The  ques- 
tion is  not  (as  the  counsel  treated  it  in  the  argument)  whether 
parol  eyidence  might  be  admitted  to  show  a  fraud,  or  a  secret 
trust,  but  whether  ex  parte  declarations  of  the  grantor  were 
evidence  to  contradict  his  deed.  There  is  no  occasion  to  say 
whether  suoh  declarations  might  be  admitted  as  supplementary 
evidence,  a  ground  having  been  laid  by  previous  testimony 
tending  to  show  a  trust,  for  the  case  on  the  record  stands  on 
the  naked,  unsupported  deposition.  Under  these  circumstances, 
I  am  clearly  of  opinion  that  it  was  not  evidence.  In  considering 
the  judge's  charge,  it  appears  that  the  whole  evidence  is  not 
set  forth  in  the  record;  for  in  stating  the  facts,  he  mentions 
that  Henry  Beichart  was  in  jail,  and  had  suspicions  that  his 
property  would  be  forfeited  to  the  commonwealth.  There  is 
nothing  of  this  in  Mary  Beichart's  deposition.  She  only  says 
that  ber  husband  was  in  jail,  and  declared  that  he  made  the 
conveyance  to  prevent  the  people  from  coming  at  his  land.  I 
should  rather  understand  from  this,  that  he  meant  to  defraud 
his  creditors;  or,  perhaps,  if  he  was  charged  with  felony,  those 
persons  who,  on  his  conviction,  would  be  entitied  to  restitution 
of  their  stolen  property,  and  may  be  considered  in  the  light  of 
creditors.  It  is  impossible  to  form  a  satisfactory  opinion  on 
the  case  as  it  really  stood  before  the  court  of  common  pleas, 
because  we  are  left  to  guess  at  it.  But,  taking  it  on  the  deposi- 
tion, which,  is  the  only  evidence  on  the  record,  it  appeais  that 
Henry  Beichart  made  a  conveyance  to  his  son,  with  an  intention 
of  defrauding  some  persons  who  had  just  claims  on  his  prop- 
erty. That  being  the  case,  the  deed  would  be  void  as  to  the 
persons  intended  to  be  defrauded,  but  good  against  himself  and 
his  daughters  claiming  under  him.  The  judge  was  mistaken  in 
his  opinion,  when  he  placed  the  daughters  on  the  footing  of  credi- 
tors. Creditors  have  a  legal  right  to  take  the  property  of  their 
debtor  in  execution;  and  any  conveyance  made  to  defeat  them 
is  void,  not  only  by  statute,  but  at  common  law.  But  children 
have  no  such  right.  What  they  receive  from  their  father  is  his 
bounty,  and  he  has  the  undoubted  right  of  disinheriting  them, 
either  by  deed  or  will.  The  judge  concluded  his  charge  by 
telling  tixe  jury  that  if  they  believed  the  deposition  of  Maiy 
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Beicharty  as  he  did,  their  yetdict  should  be  for  the  plaistifi. 
In  this  he  was  wrong;  for  it  is  only  proved  by  that  deposition 
that  the  grantor  declared  the  conveyanoe  to  be  intended  by 
him  as  a  sham,  etc.,  but  not  that  the  grantee  considered  it  as  a 
sham. 

Now  if  a  man  makes  a  Toluntary  conveyance  to  his  son,  and 
delivers  to  him  the  deed  and  possession  of  the  land,  the  convey- 
ance cannot  be  avoided,  either  by  the  father  or  the  other  chil- 
dren claiming  under  him,  whatever  may  have  been  the  secret 
intention  of  the  father,  uncommunicated  to  the  son.  Upon 
the  whole  of  this  record,  I  am  of  opinion  that  there  is  error  both 
in  the  admission  of  the  deposition  of  Mary  Beichart,  and  in  the 
charge  of  the  court.  The  judgment  must,  therefore,  be  re- 
versed and  a  venire  facias  de  novo  be  awarded. 

Yeates,  J.  The  law,  on  principles  of  general  policy,  will  not 
permit  the  grantor  of  lands  to  invalidate  his  own  conveyance  by 
declarations  subsequently  made,  nor  will  it  suffer  a  man  to  make 
evidence  for  himself.  The  assertions  of  a  vendor  of  lands  in  the 
presence  of  his  vendee  have  been  received  in  evidence,  on  the 
grounds  contained  in  the  maxim  of  '*  qui  iaoet,  oonsentire  videtur." 
It  is  true,  where  reasonable  grounds  have  been  previously  laid 
before  the  court,  to  induce  a  belief  that  a  fraud  has  been  com- 
mitted to  the  injury  of  third  persons,  testimony  is  admissible  of 
the  declarations  of  either  of  the  parties  to  such  fraud  in  the  ab- 
sence of  the  other  party,  in  like  manner  as  is  done  in  charges  of 
conspiracy.  Applying  these  rules  to  the  case  before  the  court, 
it  not  appearing  that  Oeorge  Beichart  was  present  when  Henry 
Beichart  made  the  declarations  detailed  in  the  deposition  of 
Mary  Beichart,  nor  any  circumstances  shown,  which  would 
evince  a  meditated  fraud  on  others,  before  the  paper  was  offered 
in  evidence,  I  am  of  opinion  that  the  same  was  improperly  re* 
ceived. 

If  the  object  of  the  parties  to  the  deed  in  controversy  was 
really  to  establish  a  trust  for  the  benefit  of  the  father  and  his 
family,  unaocompanied  with  any  intention  of  defrauding  others, 
a  court  of  equity  would  grant  relief  against  the  defendant  who 
unconscientiously  refused  to  execute  that  trust  by  claiming  the 
lands  for  his  own  benefit.  But  I  am  not  aware  of  any  decision 
wherein  equity  has  interposed  in  favor  of  the  parties  to  the 
fraud.  I  see  not,  however,  anything  in  this  case,  which  would 
justify  me  in  considering  the  conveyance  as  a  mere  trust,  nor 
what  purpose  it  could  possibly  answer  in  the  family,  in  that 
point  of  view.    It  was  considered  in  the  charge  of  the  court  be- 
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low,  '*  that  as  the  deed  would  be  Toid  against  creditors,  so  ought 
it  to  be  Toid  against  his  female  children^  whom  it  is  impossible 
to  suppose  the  father  intended  to  defraud.  Next  to  the  claim 
of  creditors,  the  claim  of  nature  is  to  be  regarded."  From 
hence  it  was  inferred  that  the  plaintiffs,  the  daughters  of  Henry 
Beichart,  did  not  stand  in  the  same  situation  as  their  father. 
To  this  Bystem  of  reasoning  I  cannot  subscribe. 

It  is  not  explicitly  stated  in  the  charge,  what  waa  the  cause  of 
Henry  Beichart's  confinement.  It  is  barely  mentioned  that  he 
-was  in  jail,  and  under  the  suspicion  that  lus  property  would  be 
sacrificed,  in  some  way  or  other,  to  the  state;  and  he  then  seems 
to  have  determined  to  cheat  the  commonwealth,  whom  he  erro- 
neously supposed  would  be  entitled  to  his  landed  property.  It 
has  been  said  during  this  argument,  that  he  was  committed  on 
suspicion  of  felony  or  burglary,  and  broke  jail  before  trial.  I 
do  not  see  that  we  can  take  notice  thereof,  unless  that  fact  ap- 
pears on  the  record  before  us,  though  most  probably  some  suck 
matter  was  admitted  upon  the  trial,  which  gave  rise  to  the  ob- 
servations made  by  the  court.  Under  the  thirtieth  section  of 
the  act  of  the  thirty-first  of  May,  1718,  the  persons  entitled  to 
the  restitution  of  stolen  goods,  on  a  conviction  of  larceny,  may 
take  out  execution  against  the  lands  and  chattels  of  an  offender, 
and  levy  the  amount  thereof.  And  under  the  ninth  section  of 
the  act  of  the  tweniy-third  of  September,  1791,  the  same  rem- 
edy is  given,  on  a  conviction  of  robbery  or  burglary,  to  the 
owners  of  the  goods  stolen,  and  the  residue  of  the  lands  and 
chattels  of  the  offender  is  forfeited  to  the  commonwealth.  Upon 
a  conviction,  therefore,  of  either  of  these  offenses,  the  owners  of 
the  stolen  goods  might  lawfully  proceed  against  the  lands  of 
the  offenders;  and,  in  cases  of  robbery  or  burglaiy,  there  would 
be  a  forfeiture  to  the  state.  A  conveyance  made  to  elude  those 
provisions  would  be  fraudulent  and  void  at  common  law  as  well 
as  under  the  statute  of  13  Elizabeth,  which  was  made  in  afi&rm* 
ance  thereof,  as  to  the  parties  intended  to  be  injured  thereby. 

The  question  then  before  us  is  reduced  to  one  single  point 
on  this  part  of  the  case;  do  the  daughters  of  Henry  Beichart 
stand  in  a  different  situation  from  their  father  as  to  this  deed? 
The  deed,  however  fraudulent  as  to  creditors,  as  to  him  is  valid 
and  binding;  and  neither  courts  of  law  nor  equity  would  re- 
lieve him  against  his  own  iniquity,  voluntarily  practiced.  His 
daughters  claim  under  and  through  him;  and,  however  innocent 
and  unoffending  they  must  be  considered  of  the  trick  intended 
by  their  father,  caanot  in  a  legal  sense  be  deemed  his  cred* 
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itors.  His  crime  will  be  visited  on  them,  and  the  law  points 
out  to  them  no  mode  of  redress  which  was  not  open  to  their 
father.  Hence,  I  conceive  that  the  charge  of  the  court  was 
erroneous  in  this,  that  the  plaintiffs  below  stood  in  a  different 
situation  from  their  father  as  to  the  deed  under  consideration. 
I  am  of  opinion  that  the  judgment  of  the  court  of  oommoa 
pleas  be  reversed,  and  a  venire  facuia  de  novo  awarded. 

BaAGKENBinoEy  J.y  absent  on  account  of  illness. 

Judgment  reversed. 

Ab  to  a  deed  in  fraud  of  creditors,  being,  however,  good  as  against  the  gmt* 
or,  thia  case  is  relied  in  Eyriek  v.  ffetriek,  13  Pa.  St.  491;  Buehltr  v.  Ghnmi^, 
2  Watts,  227;  Sickman  v.  Lapsley,  13  Serg.  &  B.,  225;  KUUnger  v.  Seidell 
hauer,  6  Id.  535. 

Noticing  the  doctrine  of  the  case,  it  is  thus  stated  in  2  Wharton  on  Evi- 
dence, sec.  1167:  "To  infect  a  grantee  or  vendee,  however,  with  his  grantor^i 
or  vendor's  fraud,  it  is  necessary  that  he  should  be  privy  to  the  fraud,  sod 
hence  the  grantor's  declarations  as  to  the  transaotion  being  fraudulent  on  hii 
part,  are  not  admissible  against  the  grantee,  unless  there  be  proof  of  ooiUa- 
sion  aliunde.** 


BiLLINGTON   V.  WeLSH. 
[6  Bonn,  139.] 

Sals  ov  Lakb  bt  Paboi«— Notice.— A  parol  sale  of  landt  where  the  oouid- 
eration  is  paid  and  possession  delivered,  is  good  as  between  the  partiflt; 
but  to  make  it  valid  as  to  a  bona  fide  purchaser,  there  must  be  dear  evi- 
dence of  notice  to  him,  either  actual  or  legsl.  Legal  notice  exists  only 
where  there  is  a  violent  presumption  of  actual  notice. 

LlGAL  NoncB. — Undisturbed  possession  by  the  equitable  owner  has  g«ii- 
erally  been  considered  legal  notice;  but  it  must  be  a  clear,  unequiTocal 
possession.  Accordingly,  where  A.  bought  by  parol  from  B.  a  comer  of 
B.'s  tract,  paid  for  it,  was  put  into  possession,  and  had  buildings  erected, 
but  at  the  same  time  had  no  survey  of  the  part,  or  other  admeasurement 
to  reduce  it  to  a  certainty,  and  on  K's  own  part  there  was  a  forge,  dwell- 
ing-house, grist  and  saw-mill,  and  other  buildings,  which,  together  with 
A.'s  buildings,  might  be  taken  as  one  establishment,  the  possession  of  A. 
was  held  not  to  be  legal  notice  of  his  title  to  a  purchaser  at  sheriffs  sals^ 
under  a  judgment  against  B. 

Ejectment.    The  case  appears  from  the  opixuon.    Verdict  for 
the  plaintiff,  and  the  cause  removed  to  this  court  by  consent 

HuaUm  and  Watts,  for  the  plaintiff. 
Bumside  and  Duncan,  contra. 

TiLOHMAN,  C.  J.    The  plaintiff  was  a  purchaser  at  the  sheriffa 
sale,  bj  virtue  of  an  execution  levied  on  a  tract  of  land  belong- 
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ing  to  Daniel  Tomer.  The  defendant  claims  under  Ihirner  hj 
a  parol  agreement  accompanied  with  possession.  Although  our 
act  of  assembly  requires  all  contracts  concerning  land  to  be  re- 
duced to  writing,  yet  under  the  decisions  which  hare  been 
made,  there  can  be  no  doubt  but  that  where  the  contract  has 
been  executed  and  carried  into  effect  by  payment  of  a  Taluable 
consideration  and  delivery  of  possession,  the  contract  is  bind- 
ing between  the  parties.  But  where  a  third  person  is  to  be 
affected  the  case  is  more  difficult.  In  order  to  bind  him,  some- 
thing must  be  shown  which  makes  it  inequitable  to  break  the 
parol  contract.  The  defendant  undertakes  to  show  that  the 
plaintiff  purchased  with  notice  of  the  contract;  and  if  so,  it 
would  certainly  be  against  equity  that  he  should  recoyer  in  this 
suit.  But  it  behooves  a  person  who  stands  on  a  defense  of  this 
kind,  to  make  out  a  clear  case. 

No  actual  notice  has  been  proved;  but  it  is  contended  that 
the  possession  of  the  defendant  was  notice  in  law.  These  legal 
notices,  being  sometimes  contrary  to  the  fact,  are  confined  to 
cases  in  which  violent  presumption  of  actual  notice  arises.  The 
undisturbed  psssession  of  land  has  generally  been  considered 
as  legal  notice,  because  the  fact  of  possession  being  notorious, 
it  is  sufficient  to  put  the  purchaser  on  his  guard,  and  to  induce 
him  to  inquire  into  the  title  of  the  possessor.  But  to  entitle 
the  bare  possession  to  such  weight  it  ought  to  be  a  clear,  unequiv- 
ocal possession. 

Let  us  examine  what  kind  of  possession  has  been  proved  in 
the  present  case.  The  defendant  is  the  brother-in-law  of  Dan- 
iel Turner,  and  lived  at  the  time  of  the  sheriff's  sale,  and  for  a 
considerable  time  before,  on  one  comer  of  Turner's  tract.  Tur- 
ner had  erected  a  forge,  grist-mill  and  saw-mill,  with  all  those 
small  buildings  which  are  connected  with  works  of  that  kind. 
It  is  well  known  that  in  such  cases  the  workmen  frequently 
occupy  houses  with  small  portions  of  land  annexed  to  them. 
And  when  a  person  throws  his  eye  over  a  forge  and  mills,  and 
the  adjacent  buildings  and  inclosures,  it  naturally  occurs  to 
him  that  they  all  belong  to  the  proprietor  of  the  works.  The 
defendant  has  been  guilty  of  extraordinary  negligence;  for  not 
only  has  he  omitted  to  survey  and  mark  the  bounds  of  his  claim, 
but  he  has  given  no  decided  evidence  of  boundary.  His  con- 
tract was  to  have  fifty  acres  of  land  somewhere  about  his  house; 
but  whether  he  was  to  cross  the  stream  and  include  the  land  on 
both  sides,  so  as  to  have  the  command  of  the  water,  was  not 
proved.     Now  this  is  a  most  important  circumstance.    For  H 
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he  has  the  oommand  of  the  water,  which  it  is  said  he  daims,  he 
mskj  exercise  it  in  such  a  manner  as  to  do  material  injury  to  the 
iron-works  erected  by  Turner.  The  defendant's  daim  is  prin- 
cipally woodland,  consequently  the  knowledge  of  his  possession 
is  so  much  the  more  difficult. 

Under  all  these  circumstances  it  would  be  going  too  far  to  say 
that  such  a  possession  is  notice  to  all  the  world.  How  could  any 
man  reasonably  suppose  that  Turner's  brother-in-law,  occupy- 
ing a  small  parcel  of  land  at  no  great  distance  from  the  iron- 
works, had  good  title,  not  only  to  the  land  on  which  his  house 
and  fences  stood,  but  also  to  the  water,  to  such  a  degree  as  to 
deprive  Turner  of  the  right  of  using  the  stream  to  the  full  extent 
that  his  works  might  require?  There  is  another  circumstance 
unfavorable  to  the  defendant.  Connected  as  he  vras  with  Tur- 
ner, it  can  hardly  be  imagined  that  he  was  ignorant  of  the  judg- 
ment against  him,  and  it  became  his  duty  to  make  known  to  the 
world  this  secret  title  to  part  of  the  land  which  passed  for 
Turner's.  It  does  not  appear  that  he  made  any  publication  on 
this  subject.  Not  having  done  so,  it  seems  to  me  that  he  acted 
at  his  peril,  and  that  he  has  no  right  to  complain  if  hier  title  is 
impeached  by  persons  who  had  no  actual  notice  of  it.  Perhaps 
in  another  ejectment  he  may  make  a  stronger  case.  But,  on 
the  evidence  produced  at  this  trial,  I  think  the  judge  was  right 
in  advising  the  jury  to  find  for  the  plaintiff.  I  am,  therefore, 
against  granting  a  new  trial. 

YxATES,  J.  [after  stating  the  case]:  It  was  admitted  that 
Welsh  gave  no  notice  of  his  equitable  title  to  the  sheriff  at  the 
time  of  the  levy  or  at  either  of  the  sales;  though  it  was  proved 
by  four  witnesses  that  the  sales  intended  to  be  had  were  known 
in  the  neighborhood  of  the  land.  I  thought  it  reasonable  to 
presume,  and  so  instructed  the  juty,  that  the  defendant  Welsh 
knew  of  what  was  going  forward,  and  that  he  ought  to  have 
given  notice  of  his  claim  to  the  sheriff  and  warned  all  persons 
against  purchasing,  if  he  really  knew  of  the  intended  sales. 
Failing  herein,  a  legal  fraud  would  be  imputed  to  him.  This 
presumption  was  founded  on  the  notoriety  of  the  premises  being 
taken  in  execution,  and  of  the  intended  sales  under  the  sheriff's 
advertisements;  on  the  delay  to  sell  till  above  two  years  after 
both  judgments;  on  one  sale  being  set  aside;  and  on  the  defend- 
ant's living  on  good  terms  with  his  brother-in-law  on  the  same 
tract  of  land,  and  who  could  not  therefore  be  supposed  igno- 
rant of  his  embarrassments. 
'    But  it  was  strenously  contended  on  the  part  of  the  defendant. 
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that  his  actual  possesdoii  of  the  lands^  and  canying  on  a  dis- 
tillery, was  oonstmctiye  notice  to  a  purchaser  at  the  sheriff's 
sale,  and  tnat  he  was  bound  to  examine  into  that  fact  before  he 
bought.  No  law  cases  were  produced  on  this  point,  and  mj 
mind  was  unsettled  on  the  subject.  I  well  recollected  that  a 
trustee  in  possession  of  the  estate,  conveying  for  a  Taluable 
consideration  without  notice,  the  purchaser  would  have  the 
estate  against  the  cestui  que  trust;  but  not  so  if  the  latter  was  in 
possession  at  the  time:  2  Fonb.  170;  2  Bl.  Com.  837.  But  how 
tax  the  law  obtained  as  to  constructive  notices  in  general  cases, 
or  whether  it  would  extend  to  a  case  circumstanced  like  the 
present,  I  was  not  prepared  to  assert.  I  therefore  advise  that 
the  point  should  be  reserved  for  further  consideration.  This 
the  plaintiff's  counsel  acquiesced  in,  but  the  defendant's  counsel 
refused  to  agree  thereto.  The  jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  court's  opinion  on  the  question  of  law, 
considered  as  a  reserved  point;  and  it  was  agreed  by  mutual 
consent,  that  the  argument  should  be  carried  into  banc,  to  be 
there  proceeded  in,  aa  fully  as  it  might  be  done  in  the  circuit 
court  on  the  notes  of  the  larial.  I  have  had  sufficient  time  to 
consider  the  question,  which  is  merely  of  a  legal  nature,  whether 
upon  the  facts  disclosed  on  the  trial,  there  was  implied  notice 
to  the  sheriff's  Tendee  of  the  defendant's  equitable  titie. 

Constructive  notice  is  no  more  than  evidence  of  notice,  the 
presumptions  of  which  are  so  violent  that  the  court  i?ill  not 
allow  even  of  its  being  controverted.  If  a  man  confesses  notice 
that  the  estate  at  law  vras  in  a  third  person  at  the  time  when  he 
purchased,  he  is  bound  to  take  notice  of  what  the  trust  is:  2 
Freem.  137,  pi.  171.  It  has  been  determined  that  a  purchaser 
being  told  particular  parts  of  the  estate  were  in  possession  of  a 
tenant,  without  any  information  as  to  his  interest,  and  taking  it 
for  granted  it  was  only  from  year  to  year,  was  bound  by  a  lease 
that  tenant  had  which  was  asuiprise  upon  him:  2  Yes.  jun.  440. 
It  was  sufficient  to  put  the  purchaser  upon  inquixy,  that  he  was 
informed  the  estate  was  not  in  the  actual  possession  of  the  per- 
son with  whom  he  contracted,  that  he  could  not  transfer  the 
ownership  and  possession  at  the  same  time,  that  there  were 
iaterests  as  to  the  extents  and  terms  of  which  it  was  his  duty  to 
inquire.  But  notice  of  a  tenancy  will  not,  it  seems,  affect  a  pur- 
chaser with  constmotive  notice  of  the  lessor's  titie:  Sugd.  Law 
of  Tend.  499.  And  a  purchaser  bona  fide  and  without  notice 
cannot  be  affected  by  the  mere  circumstance  of  the  vendor  be* 
ing  out  of  possession  for  many  years. 
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Thaa  in  Axwilh  t.  Plummery  3  Bac.  Ab.  644,  first  ed.  Mori- 
gage  E.y  8.  8,  where  A.  covenanted  to  surrender  lands  to  uses, 
which  were  enjoyed  accordingly,  although  no  surrender  was 
made,  and  A.  thirteen  years  afterwards  surrendered  the  same 
lands  to  B.  for  Taluable  consideration,  without  notice  of  the 
covenant,  B.  was  held  to  be  entitled  to  the  lands,  and  the  cove- 
nantees were  left  to  their  remedy  at  law.  This  authority,  which 
is  marked  with  approbation  by  Sugden  in  the  page  already 
cited,  goes  the  full  length  of  deciding  the  present  question. 
It  is  of  peculiar  importance  that  notice  should  be  given  at 
sheriff's  sales  of  adverse  claims;  and  the  observation  of  Lord 
Commissioner  Bawlinson,  2  Yem.  159,  that ''  equity  has  always 
been  careful  not  to  impeach  purchasers  by  presumptive  notice," 
holds  with  appropriate  force,  where  lands  have  been  sold  by 
process  of  law.  The  interests  of  debtors,  creditors  and  pur- 
chasers are  all  involved  in  the  principle.  Here  no  notice  what- 
ever was  given  of  the  defendant's  claim.  The  advertisement 
was  of  three  hundred  acres,  more  or  less,  in  Fatten  township, 
with  a  forge,  grist  and  saw-mill  thereon,  and  the  lands  were 
so  conveyed  by  the  sheriff.  A  tract  of  two  hundred  and  thirty- 
four  acres,  twenty-seven  perches,  was  surveyed  to  Turner  under 
his  warrant  for  two  hundred  acres,  on  which  he  dwelt  and 
made  valuable  improvements;  and  it  is  now  sought  to  reduce 
the  quantity  sold  to  one  hundred  and  thirty-four  acres  twenty- 
seven  perches,  and  to  affect  the  right  of  the  purchaser  as  to  the 
water  of  Spring  creek,  which  is  indispensably  necessary  to  the 
carrying  on  of  hia  manufactories.  At  best  the  possession  of 
the  defendant  was  of  a  mixed  nature.  His  pretensions  were 
not  defined  by  marked  boundaries  or  an  actual  survey.  If  one 
inclining  to  purchase  had  previously  viewed  the  premises,  he 
would  have  seen  nothing  but  what  usually  occurs,  where  forges, 
giist  and  saw-mills  are  carried  on,  out-houses  and  cabins  for 
the  accommodation  of  colliers  and  other  workmen.  Without 
such  conveniences,  those  manufactories  could  not  be  carried  on. 
The  defendant's  holding  under  such  circumstances  could  not 
convey  the  same  information,  nor  put  a  purchaser  upon  inquiiy 
in  the  same  manner  as  an  exclusive,  unmixed  possession  in  com- 
mon cases  might  reasonably  seem  to  give.  In  every  view  which 
I  have  been  able  to  take  of  the  case  I  am  of  opinion  that  judg« 
ment  should  be  rendered  for  the  plaintiff  on  the  verdict. 

BBACKExnaDGE,  J.,  being  unwell,  gave  no  opinion. 
Judgment  for  plaintiff. 
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In  Meehan  v.  WiUiamSj  48  Pa.  St.  240,  the  authority  of  this  case  is  reoog- 
aisedy  showing  that  to  constitute  legal  notice  there  must  be  clear,  unequivocal 
poaseaaion;  and  to  the  same  efifect  it  is  cited  in  Martin  ▼.  Jackson,  27  Pa.  St. 
606;  Oarrard  ▼.  PiUtburgh,  29  Id.  158;  Wickea  v.  Lake,  25  Wis.  96;  IhOOe 
T.  Jackson,  6  Wend.  226;  SmUh  v.  TuU,  31  CaL  184.  In  Warrm  v.  Sweei, 
31  N.  H.  342;  it  is  cited  showing  that  one  is  bound  to  inquire,  when  another 
ii  in  the  open  possession  of  land  conveyed. 


Stultz  v.  Dickey. 

[5  BznR,  986.] 

Btidxncb  of  Custom. — ^In  trespass  for  cutting  and  carrying  away  his  graiuy 
a  lessee  for  years  may  give  evidence  that  by  the  custom  of  tiie  countiy 
he  is  entitled  to  the  way-going  crop,  though  he  does  not  specially  plead 
such  custom,  and  though  he  held  under  a  written  lease,  making  no  refer- 
ence to  such  right.  A  custom  generally  known  is  to  be  considered  as  en- 
tering into  eveiy  contract  to  which  it  applies. 

Bight  of  Tenant  to  Maintain  Tkespass.— A  tenant  entitled  to  the  way- 
going crop,  who  enters  and  warns  a  third  person  against  cutting  it, 
may  maintpain  trespass  quare  clausum/regU  against  the  wrong-doer,  not- 
withstanding he  had  previously  to  the  trespass  given  up  to  his  landlord 
possession  of  the  farm  in  a  part  of  which  the  crop  was  growing. 

Tb£SPA83  quare  clausum  f regit.  Plaintiff  proTed  that  he  ob- 
tained an  assignment  of  a  lease  for  five  years,  dated  April  1, 
1799,  from  Montgomery  to  Stockton.  It  appeared  that  in  1802, 
Montgomery  sold  the  premises  to  defendant.  In  opposition  to 
defendant's  warning,  plaintiff,  prior  to  the  expiration  of  his 
lease,  sowed  part  of  the  land  in  rye,  and  a  remaining  portion 
was  sown  in  wheat  by  Miller,  an  under  lessee  of  Stultz.  After 
the  expiration  of  the  lease,  and  possession  surrendered  to  de- 
fendant, Stultz  entered  at  the  harvest  season,  and  told  defend- 
ant not  to  out  the  grain.  Defendant  did  cut  and  carry  away 
the  rye  and  the  wheat;  for  both  of  which  injuries  plaintiff 
daimed  damages.  Evidence  of  the  custom  of  the  country  that 
a  tenant  for  a  term  was  entitled  to  the  way-going  crops  was 
received,  against  defendant's  objection  that  tiie  same  was  inad- 
missible, such  custom  not  having  been  alleged  in  the  declara- 
tion, and  being  in  opposition  to  the  written  lease.  Yerdict  for 
the  plaintiff  for  both  injuries,  pursuant  to  the  instructions  of 
the  judge. 

A  motion  for  a  new  trial  being  denied,  the  defendant  appealed 

Walts  and  J,  Riddle,  for  the  appellant. 
Duhlop  and  Duncan,  canira. 
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TiLeHHANy  0.  J.  [after  stating  the  facts]:  On  the  trial seTeral 
points  of  law  arose  which  were  decided  bj  Judge  Smith,  before 
whom  the  trial  was  held,  but  reserved  for  the  opinion  of  thi^ 
court:  1.  The  defendant's  counsel  objected  to  the  admission  of 
eyidence  to  prove  the  custom  of  Pennsjlyania  by  which  the 
tenant  was  entitled  to  the  "way*going  crops/'  that  is,  the 
crop  of  grain  sown  by  the  tenant  during  the  lease  and  coming 
to  maturity  after  its  expiration;  2.  It  was  contended  on  the 
part  of  the  defendant  that  the  action  of  trespass  quare  clausum 
fregit  did  not  lie,  even  if  the  tenant  was  entitled  to  the  crop; 
3.  It  was  also  contqpded  on  the  part  of  the  defendant  that  at  aU 
events  the  plaintiff  ought  not  to  recover  for  that  part  of  the 
crop  which  grew  on  the  land  leased  to  John  Miller. 

On  all  these  points  the  court  decided  in  favor  of  the  plaintiff. 

1.  Where  the  custom  of  a  country  or  of  a  particular  place  is 
established,  it  may  enter  into  the  body  of  a  contract  withoat 
being  inserted.  Both  parties  are  supposed  to  know  it,  and  to 
be  bound  by  it,  unless  provision  to  the  contrary  is  made  in  the 
contract.  It  appears  to  me,  therefore,  that  it  was  proper  to 
admit  evidence  of  the  custom  concerning  the  "  way-going 
crop."  I  understand  that  this  custom  had  been  recognized  by 
a  decision  at  nisiprius  previous  to  this  action,  and  that  the  law 
had  been  held  as  it  is  laid  down  in  the  case  of  Wigglesworih  v. 
DaUison,  Doug.  190.  There  the  custom  was  limited  to  a  partie- 
ular  part  of  England.  With  us  it  is  supposed  to  extend  through* 
out  tiie  state.  In  the  nature  of  the  thing  it  is  reasonable  thai 
where  a  lease  commences  in  the  spring  of  one  year,  and  ends 
in  the  spring  of  another,  the  tenant  should  have  the  crop  of 
winter  grain  sown  by  him  the  autumn  before  the  lease  expired, 
otherwise  he  pays  for  the  land  one  whole  year  without  having 
the  benefit  of  a  winter  crop.  If  the  parties  intend  otherwise, 
it  is  easy  to  control  the  custom  by  an  express  provision  in  the 
lease. 

2.  The  distinction  is  nice  between  those  cases  in  which  tres- 
pass qiLare  clausum  fregit  does  or  does  not  lie.  On  a  considera- 
tion of  the  cases,  I  take  the  law  to  be,  that  where  one  is  entitled 
to  the  exclusive  profits,  or  crop  growing  on  land,  he  may  sup- 
port  trespass  quare  clausum  f regit.  Such  right  is  equivalent  to 
a  right  of  possession.  It  is  said  in  Co.  Lit.  4,  that  the  grantee 
of  the  Testure  or  herbage  of  land  may  support  trespass  quare 
clausum  fregU.  So  where  one  has  the  exclusive  right  of  digging 
ore  in  a  certain  place:  Harper  v.  Burbeck,  1  Bl.  482.  The  same 
principle  was  decided  in  Wilson  t.  Macbreth^  8  Burr.  1824,  the 
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last  decision  in  the  English  courts  before  our  revolution.  That 
"was  trespass  quare  clatiaum  fregil,  brought  by  one  who  was  en* 
iitled  to  the  ezclusiTe  right  of  cutting,  digging  and  carrying 
away  turfs  in  a  certain  place.  The  court  were  clearly  of  opinion 
that  the  action  lay.  In  the  case  before  us,  the  tenant  had  the 
exclusive  right  to  the  crop,  while  it  was  growing,  and  until  it 
was  ripe,  cut  and  carried  away.  If  it  be  objected  that  he  had 
given  up  the  possession  of  the  plantation  on  the  expiration  of 
ihe  lease,  it  may  be  answered  that  he  still  retained  the  right  to 
the  crop,  and  this  right  was  reduced  to  actual  possession  by  his 
entry  at  the  time  of  harvest.  I  am  of  opinion,  therefore,  that 
the  action  may  be  supported. 

8.  As  to  that  part  of  the  land  leased  by  Stultz  to  John  Miller, 
the  action  does  not  lie,  because  Miller  was  entitled  to  the  crop, 
and  consequently  to  the  possession.  It  was  a  field  of  about 
twenty  acres,  for  which  Miller  was  to  pay  a  rent  of  fifteen 
pounds.  It  was  urged  by  the  counsel  for  the  plaintiff  that 
damages  ought  to  be  given  for  this  field  for  a  loss  consequential 
to  the  trespass,  because  Stultz  would  have  to  answer  to  Miller 
for  the  loss  of  his  grain.  But  consequential  damages  cannot 
be  recovered.  Unless  there  was  a  trespass;  take  away  the  tres- 
pass, and  the  consequential  damages  are  also  taken  away.  Now, 
here  there  was  no  trespass,  because  the  plaintiff  was  not  entitled 
either  to  the  crop  or  the  possession  of  the  land  on  which  it 
grew.  I  am  clearly  of  opinion  that  damages  ought  not  to  have 
been  given  for  Miller's  grain,  and  so  the  judge  ought  to  have 
directed  the  jury.  The  judgment  must  therefore  be  reversed, 
and  a  venire  facias  de  novo  be  awarded. 

Yeates,  J.  The  present  appeal  naturally  divides  itself  into 
three  questions:  1.  Is  a  tenant  for  a  term  entitled  to  his  way- 
going crop,  without  special  provision  for  that  purpose  in  his 
lease?  2.  Can  such  tenant  maintain  trespass  quare  claiusum 
fregii  against  his  landlord,  who  has  cut  and  carried  away  such 
crop  after  the  tenant  has  surrendered  to  him  the  possession  of 
the  premises  ?  3.  Ought  a  new  trial  to  be  granted  under  the 
circumstances  of  this  case? 

1.  I  take  the  first  question  to  have  been  fully  put  to  rest  by 
the  decision  of  the  court  at  Lancaster  nisi  prius,  in  June,  1782, 
1)etween  Michael  Diffedorfer  and  others,  plaintiffs,  and  John 
Jones,  defendant.  There  the  agents  of  forfeited  estates  had 
leased  to  the  defendant  the  lands  of  Michael  Whitman,  an  at- 
tainted traitor,  for  one  year  from  May,  1778,  till  May,  1779,  at 
a  certain  rent,  and  the  lease  was  continued  for  a  second  year, 
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ending  the  first  of  May,  1780.  The  agents,  under  the  order  of 
the  supreme  executive  counsel,  sold  the  lands  to  the  plaintiffs  in 
August,  1779,  and  for  the  wheat  and  rje  put  in  during  the  fall 
of  that  year,  and  reaped  in  the  following  year,  the  replevin  was 
brought.  Several  witnesses,  including  two  of  the  jurors,  were 
examined  as  to  the  custom  of  the  country,  that  tenants  for  years, 
who  did  not  receive  crops  at  the  conunencement  of  their  leases, 
were  entitled  to  take  off  the  crops  which  had  been  sown  during 
the  continuance  of  their  leases.  The  court  were  clearly  of 
opinion  that  the  defendant  was  entitled  to  the  crop  which  he 
had  put  in  during  his  lease,  and  the  jury  found  accordingly. 
Though  I  was  dissatisfied  with  the  opinion  then  delivered,  I 
have  never  heard  the  doctrine  questioned  since  I  Eave  adverted 
to  this  case  in  Carson  v.  Blazer  et  al.,  reported  in  2  Binn.  487 
[4  Am.  Dec.  468].  Such  custom  is  said  in  our  books  not  to  alter 
or  contradict  the  agreement  in  the  lease,  but  only  to  superadd 
a  right,  which  is  consequential  to  the  taking,  although  not  men- 
tioned therein.  There  can  be  no  doubt,  if  the  tenant  was  re- 
stricted, by  the  terms  of  his  lease,  from  removing  the  grain  after 
his  time  was  expired,  that  he  would  be  bound  by  his  contract; 
and  I  apprehend  the  privilege  of  the  tenant  in  general  is  con- 
fined to  a  reasonable  quantity  of  the  lands  in  proportion  to  the 
residue  thereof,  according  to  the  course  and  usage  of  husbandly 
in  the  same  parts  of  the  country.  The  privilege  is  founded  on 
the  highest  equity,  and  conduces  to  the  extension  of  agriculture. 
2.  It  is  admitted  that  an  interest  in  the  soil  is  not  necessary 
to  support  an  action  of  trespass.  It  is  sufficient  if  the  party  has 
an  interest  in  the  profits.  But  all  the  books  agree,  that  a 
plaintiff,  in  order  to  maintain  trespass  on  lands,  must  have  an 
entire  actual  or  at  least  constructive  possession  in  himself.  A 
general  property,  in  the  case  of  real  estate,  is  not,  as  in  the  case 
of  personal,  sufficient  to  support  this  action:  1  Johns.  512.  It 
appeared  fully,  in  the  course  of  the  trial,  that  the  plaintiff, 
previous  to  the  cause  of  action  accruing,  had  surrendered  up 
the  possession  of  the  demised  premises  to  the  defendant,  reserv- 
ing his  right  to  this  crop,  and  had  removed  to  other  lands.  It 
has  been  contended  that  these  lands  could  not  with  any  pro- 
priety be  called  the  close  of  the  former,  and  that  he  could  not 
support  trespass  for  breaking  it;  that  trespass  is  founded  on  the 
possession  only.  Case  lies  by  the  reversioner,  and  trespass  by 
the  tenant  in  possession,  for  the  same  trespass:  Biddles/ord  v. 
Onslow,  8  Lev.  209.  Trespass  quare  clausum  /regit  vnll  not  lit 
by  grantee  of  the  ear  grass  for  breaking  of  his  close,  but  tree* 
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pass  will  lie  for  spoiling  of  the  grass:  HUchcock  y.  Harvey,  2 
Leon.  213;  see,  also,  1  Ld.  Bajm.  739. 

The  case  of  Charles  Torrence  v.  Joseph  Irwin,  determined  at 
Chambersburgh  in  April,  1797,  was  cited  by  the  defendant's 
counsel,  but  the  facts  were  not  stated.  There  the  plaintiff,  be- 
ing entitled  to  certain  lands  in  Peters  township,  leased  them  to 
Joseph  Grabb  for  two  years  under  certain  rents,  but  restricted 
his  lessee  from  cutting  green  timber.  The  lease  was  continued 
by  successiTe  assignments,  and  the  tenant  was  in  possession 
when  the  trespass  was  committed.  The  landlord  brought  tres- 
pass for  breaking  and  entering  his  close,  and  cutting  down  and 
canying  away  his  trees,  and  on  the  trial  an  objection  was  made 
to  the  form  of  action.  Smith,  justice,  and  myself  decided  at 
nisi  priiLs  that  the  suit  could  not  be  maintained,  and  a  verdict 
passed  for  the  defendant.  A  new  trial  was  afterwards  moved 
for  in  banc,  on  the  ground  of  a  supposed  error  in  our  opinions, 
which  came  on  to  be  argued  in  December  term  following;  but 
the  court  unanimously  rejected  the  motion.  I  frankly  admit 
that  my  opinion  as  to  the  form  of  action  has  been  changed  since 
the  first  argument.  I  had  at  first  conceived,  that  if  the  law  was 
considered  as  a  science,  and  the  boundaries  of  actions  adhered 
to,  the  form  of  action  had  been  misconceived;  and  that  the 
plaintiff  should  have  brought  a  simple  action  of  trespass  for  the 
taking  and  canyiug  away  the  grain,  or  trover  and  conversion, 
or  replevin,  in  either  of  which  modes  he  would  have  had  a  full 
and  complete  remedy. 

Upon  adverting  to  the  circumstances  of  this  case  as  disclosed 
in  evidence,  we  find  that  the  plaintiff's  lease  expired  on  the  fii'st 
of  April,  1803,  and  that  he  paid  to  the  defendant  sixty  pounds 
his  full  year's  rent,  on  the  eighth  of  that  month.  He  quitted  the 
premises  and  left  his  way-going  crop  standing  in  the  ground, 
which  he  claimed  as  his  right  at  the  time  under  the  settled  cus- 
tom of  the  country.  This  he  was  desirous  of  reaping,  but  was 
prevented  by  the  defendant,  who  put  in  his  hands  and  cut  and 
carried  away  the  same,  except  about  ten  acres,  which,  as  John 
Dickey,  the  son  of  the  defendant,  swore,  were  supposed  to  have 
been  taken  away  by  the  plaintiff  in  the  clouds  of  the  night. 
Here,  then,  the  plaintiff  had  aiv  exclusive  right  to  the  possession 
of  the  grain,  which  he  had  sown  in  peace,  and  to  enter  upon  the 
land  whereon  it  was  growing,  and  cut  it  down  and  remove  it 
for  his  own  benefit.  He  actually  entered  for  that  purpose,  and 
was  disturbed  and  prevented  from  exercising  that  right,  except 
as  to  a  small  part  thereof,  by  the  unlawful  acts  of  the  defendant 
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Here,  also,  was  a  possession,  which  would  maintain  irespass, 
guare  clatunim  fregii. 

In  WiUon  T.  Mackreih,  8  Burr.  1824,  it  was  adjudged  that 
trespass  qtiare  clausum  fregii  would  lie  for  digging  and  canTing 
away  the  plaintiff's  turf  and  peat,  although  he  had  no  ownership 
in  the  land.  And  in  Clap  t«  Draper,  4  Mass.  266  [3  Am.  Deo. 
215],  it  was  determined,  on  full  argument,  that  under  a  grant  to 
one,  his  heirs  and  assigns,  of  all  the  trees  and  timber  standing  in 
a  particular  close,  forever,  with  liberty  to  cut  and  carry  them 
away  at  pleasure,  an  estate  of  inheritance  passed  thereby  to  the 
granted,  and  that  he  might  support  trespass  for  breaking  his 
close,  against  the  owner  of  the  soil,  for  cutting  down  the  trees. 
The  reason  given  by  the  chief  justice  applies  to  the  case  imme- 
diately before  us;  which  is  that  he  had  a  separate  interest  in 
the  soil  for  a  particular  purpose,  although  the  right  of  soil  was 
not  in  him;  and  when  injured  in  the  enjoyment  of  his  particular 
use  of  the  soil,  he  might  maintiain  trespass  for  breaking  his  close; 
but  not  if  his  interest  had  been  in  common  with  others.  So 
such  action  would  lie  for  him  as  had  the  herbage,  although  not 
a  right  to  the  soil;  but  it  would  be  otherwise  if  he  was  entitled 
to  a  portion  of  the  herbage  for  a  particular  part  of  the  year,  in 
which  case  he  could  only  maintain  trespass  for  spoiling  his 
grass,  and  not  trespass  for  breaking  and  entering  his  close. 

The  principle  upon  which  these  cases  were  decided  seems 
fully  established  at  law,  and  receives  confirmation  from  IMe  v. 
Colvin^  8  Johns.  216  [8  Am.  Dec.  478],  that  the  owner  of  lands, 
and  the  sower  of  it  on  shares,  may  maintain  a  joint  action  of 
trespass  by  reason  of  their  joint  possession.  I  feel  myself ,  there- 
fore, warranted  to  conclude,  in  a  case  of  technical  form,  where 
the  partition  line  between  the  forms  of  different  actions  is  so 
extremely  slight  as  scarcely  to  be  disoemed,  that  the  present 
suit  may  be  supported. 

3.  It  is  obvious,  that  the  same  grounds  upon  which  the  plaint- 
iff's right  of  action  rests  as  to  receiving  compensation  for  the 
injury  done  to  him  by  the  defendant,  apply  also  to  John  Miller, 
who  was  a  sub-tenant  under  him.  Now  Miller  had  possession 
of  twenty  acres,  or  thereabouts,  part  of  a  field  of  twenty-five 
acres,  which  had  grain  growing  on  it,  and  which  the  defendant 
cut  and  carried  away.  Of  these  twenty  acres,  Stnlts  had  not 
the  exclusive  possession,  but  had  leased  them  to  Miller  for  a 
certain  rent.  Exception  was  taken  at  the  trial,  and  pressed  bj 
the  defendant's  counsel,  that  for  the  grain  growing  on  these 
twenty  acres,  no  damages  could  be  recovered  at  the  soit  of  tiia 
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plaintiff.  This  was  overraled  by  the  judge,  bat  the  point  was 
reserved.  Entire  damages  were  given  by  the  jury,  which  can* 
not  now  be  separated.  The  defendant  had  a  right  to  avail  hin^« 
«elf  of  any  technical  defect  in  the  form  of  the  action;  and  if  he 
was  dissatisfied  with  the  decision  of  the  circuit  court  thereon, 
he  had  the  benefit  of  an  appeal  to  this  court  under  the  fourth 
section  of  the  act  of  the  twentieth  of  March,  1799.  The  circuit 
court  having  been  an  emanation  from  this  court,  and  subject  to 
its  control,  we  are  bound  to  do  what  that  couri  ought  to  have 
done  upon  a  legal  question  made  before  them.  I  feel  myself, 
therefore,  constrained,  though  with  regret,  to  give  my  voice 
that  the  judgment  of  the  circuit  court  be  reversed  and  a  venire 
fadae  de  novo  be  awarded. 
Judgment  reversed. 

In  Fortythe  v.  Prieef  8  Watts,  283^  the  coone  of  dftciiioat  on  this  Bobjaot 
in  Pemuylvaiiia  xa  noticed,  the  conrt  saying:  "That  the  plaintiff  below  wai 
entitled  to  the  wheat  aa  his  way-going  crop,  has  not  been  denied;  nor  oonld 
his  ri^t  thereto  have  been  contested  with  any  possible  chance  of  success,  af- 
ter Its  having  been  settled  and  recognized  repeatedly,  by  the  decisions  of  this, 
as  well  as  of  every  other  court  in  the  state,  for  half  a  century  and  more,  last 
past,  that  the  tenant  in  such  case  is  entitled  to  the  way-going  crop.  It  u 
the  settled  law  of  the  state,  founded  upon  a  custom  that  has  prevailed,  and 
been  general,  at  leasts  if  not  universal  throughout  the  same,"  citing  the  pri]i< 
eapal  case.  Lately  in  Seeder  v.  Sayre,  70  N.  Y.  186^  it  is  cited  by  the  court 
«B  to  the  right  of  a  tenant  to  the  out-going  crop. 


MoIntirb  v.  Ward. 

[B  Bmnn,  9M.] 

AuajowLKPQicprr. — ^A  deed  by  husband  and  wife^  executed  in  Baltimops 
county,  in  Maryland,  and  acknowledged  before  two  Justioesof  that  county, 
whose  certificate  was  accompanied  by  the  attestation  of  the  derk  of  the 
county  courts  under  the  seal  of  the  court,  *'  that  the  persons  who  took 
the  acknowledgment  were  justices  of  the  peace,  and  that  there  were  no 
magistrates  superior  to  them  in  Baltimore  county/*  ia  duly  acknowleged 
within  the  act  which  gives  e£fect  to  acknowledgments  by  husband  and 
wife,  "  made  before  any  mayor  or  chief  magistrate  or  officer  of  the  cities, 
towns  or  places,  where  such  deeds  are  or  shall  be  made  or  executed, 
and  certified  under  the  common  or  public  seal  of  such  cities,  towns  or 
pUoea." 

'AcKVOWUEMiciNT  BT  Feices  Oovxbt. — It  is  not  essential  that  the  officer, 
taking  the  acknowledgment  of  a  feme  covert,  should  literally  comply 
with  the  form  of  the  statute;  it  is  sufficient  if.  there  is  a  substantial  oom« 
pliance. 

Ejbotxbht.   The  case  is  stated  in  the  opinion.    The  defend- 
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ftnt  recovered  judgment^  and  the  court  denying  a  motion  for  a 
new  trials  the  plainti£f  appealed. 

Dwncan^  for  the  appellant. 

Brown  and  Watts,  contra. 

TiLGHKAN,  0.  J.  This  case  depends  upon  the  acknowledg- 
meni  of  a  deed  made  by  the  lessor  of  the  plaintiff,  Isabella 
Mclntire,  and  her  former  husband,  William  NeUl,  on  the  seven- 
teenth of  February,  1779,  whereby  the  lands  claimed  in  the 
ejectment  were  conveyed  to  Samuel  Todd  in  fee.  The  deed  was 
executed  in  ^Baltimore  county,  in  the  state  of  Maryland,  where 
Neill  and  his  wife  then  resided,  and  acknowledged  before  James 
Calhoun  and  Peter  Shepherd,  two  of  the  justices  of  the  peace 
for  the  said  county  of  Baltimore.  At  that  time,  the  town  Balti- 
more was  not  incorporated,  and  the  only  magistrates  of  the 
county  were  justices  of  the  peace,  who  were  all  of  equal  dignity, 
and  were  judges  of  the  county  court.  A  certificate  was  pro- 
duced from  William  Gibson,  clerk  of  the  county  court,  under 
the  seal  of  the  court,  declaring  that  OaUioun  and  Shepherd  were 
justices  of  the  peace,  and  that  there  were  no  magistrates  supe- 
rior to  them  in  the  county  of  Baltimore.  Two  objections  are 
made  to  the;  acknowledgment  of  this  deed:  1.  That  the  justices 
of  the  peace  had  no  power  to  take  it,  under  the  act  of  assembly 
of  the  twenty-fourth  of  February,  1770;  2.  That,  if  they  had 
power,  it  is  not  taken  in  the  manner  prescribed  in  the  act. 

1.  The  third  section  of  the  act  permits  deeds  made  by  hus- 
band and  wife,  not  residing  within  the  province,  to  be  acknowl- 
edged before  ''  any  mayor  or  chief  magistrate,  or  officer  of  the 
cities,  towns  or  places,  where  such  deeds  or  conveyances  are  or 
shall  be  made  or  executed,"  and  directs  that "  such  acknowledg- 
ment shall  be  certified  under  the  common  or  public  seal  of 
such  cities,  towns  or  places."  The  law  had  in  view  cities  and 
towns  in  which  there  was  a  mayor  or  chief  magistrate,  and 
places,  not  cities  or  towns,  in  which  there  were  civil  officers  con- 
cerned in  the  administration  of  justice.  Such  a  place  I  take  a 
county  to  be,  which,  although  not  strictly  a  body  corporate,  is 
something  in  the  nature  of  one,  being  bounded  by  certain  limits, 
within  which  the  justices  of  the  peace  have  jurisdiction. 

It  was  the  intention  of  the  law  to  facilitate  conveyances  of 
land  by  persons  living  out  of  the  then  province.  There  was  at 
that  time  but  one  city  (Annapolis)  in  the  adjoining  province  of 
Maryland,  and  I  believe  not  more  than  two  in  New  York;  and 
it  caxmot  be  supposed  that  our  legislature  intended  to  subject 
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ftll  penonB  executing  conyeyanoea  to  the  trouble  of  going  to  a 
city  to  make  their  acknowledgments.  Indeed,  unless  we  un- 
derstand the  word  places  in  the  manner  I  hare  mentioned,  I 
know  not  what  meaning  to  affix  to  it. 

But  a  difficulty  still  remains.  This  acknowledgment  was  not 
made  before  the  chief  magistrate  or  chief  officer,  for  I  agree 
that  the  word  chief  is  to  be  applied  to  officers  as  well  as  magis- 
trates. If  there  had  been  a  chief  magistrate  or  officer  in  Balti- 
more county,  and  this  deed  had  not  been  acknowledged  before 
him,  the  objection  would  have  been  fatal.  But  where  seyeral 
are  equal,  there  can  be  no  chief.  In  such  a  case,  a  literal  com- 
pliance with  the  law  is  impossible,  but  its  meaning  is  satisfied 
when  the  person  who  takes  the  acknowledgment  has  no  supe- 
rior. It  has  also  been  objected  that  the  'acknowledgment  is 
not  certified  under  the  public  seal,  as  the  law  directs.  It  is  true, 
the  justices  do  not  say  that  they  have  caused  the  seal  of  the 
county  court  to  be  affixed,  because  this  was  out  of  their  power. 
The  seal  is  not  intrusted  to  their  custody,  but  to  that  of  the 
dork.  The  certificate  of  the  justice  is,  howcTer,  accompanied 
with  the  public  seal,  which  is  affixed  in  the  only  manner  the 
nature  of  the  case  admits,  and  carries  with  it  all  that  credit 
which  the  seal  can  confer.  It  appears  to  me,  therefore,  that 
there  is  no  weight  in  this  objection. 

2.  The  second  point  respects  the  form  of  the  certificate  of 
acknowledgment.  The  act  directs  (s.  2)  that  the  person  taking 
the  acknowledgment  '*  shall  read  to  the  wife,  or  otherwise  make 
known  to  her,  the  full  contents  of  the  deed,''  and  this,  it  is  said, 
has  been  omitted,  or  at  least  does  not  appear  to  have  been  done. 
In  support  of  this  objection  is  cited  the  case  of  Waison  t.  Bailey, 
1  Binn.  470  [2  Am.  Dec.  462].  I  gave  no  opinion  in  that  case, 
because  I  had  decided  it  in  the  circuit  court,  where  my  opinion 
was  agreeable  to  that  of  the  supreme  court.  It  was  a  case  very 
unlike  the  present,  for  it  did  not  appear  by  the  certificate  of 
acknowledgment  that  the  wife  declared  that  she  had  executed 
the  deed  voluntarily.  It  was  only  said  that  she  acknowledged 
the  deed,  and  was  examined  separate  and  apart  from  her  hus- 
band. This  was  a  defect  too  glaring  to  be  got  over.  I  do  not 
think  it  necessary  to  decide  at  present,  whether  it  should  appear 
on  the  face  of  the  certificate  that  the  contents  of  the  deed  were 
made  known  to  the  wife;  and  I  desire  it  to  be  understood  that 
I  do  not  consider  that  point  as  having  been  determined  in  TFa(- 
9on  T.  Bailey.  But  supposing  it  to  be  so,  it  is  enough  if  it  in 
any  manner  appears.    No  particular  form  is  necessary.    The 
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words  of  the  act  need  not  be  used,  if  its  directions  are  substan- 
tiallj  complied  with.  This  conrt  wonld  be  departing  from  the 
line  of  its  duty  if  it  were  studious  to  aroid  conTeyances  by  ob- 
jections founded  merely  upon  form.  Now,  it  is  certified  in  this 
case,  that  the  wife  **  acknowledged  the  indenture  of  bargain  and 
sale  to  be  her  act  and  deed,  according  to  its  true  intent  and 
meaning,  and  the  land  and  premises  therein  mentioned  to  be 
bargained  and  sold,  with  all  and  CTory  the  appurtenances,  to 
be  the  right,  title,  interest,  estate  and  property  of  the  within* 
named  Samuel  Todd,  his  heirs  and  assigns,  foreTer."  She  knew 
then  that  the  land  was  conyeyed  to  Todd  in  fee-simple,  which 
is  the  essential  part  of  the  deed,  and  it  may  be  fairly  presumed 
that  this  was  oommnnicated  to  her  by  the  justices  who  took  her 
acknowledgment,  although  I  do  not  oonceiTe  that  to  be  mate- 
rial, provided  it  appears  that  she  had  the  knowledge.  But  it  is 
said  that  it  does  not  appear  she  knew  what  the  lands  were  which 
w«re  included  in  the  deed.  This  is  a  seyerily  of  criticism  which 
I  confess  seemed  to  me  to  be  unnecessary.  When  the  justices 
certify  that  she  acknowledged  the  lands  within  mentioned  to  be 
the  right,  etc.,  of  the  grantee,  it  may  be  reasonably  presumed 
that  the  lands  were  particularly  mentioned  at  the  time  of  taking 
the  acknowledgment,  although  they  are  not  particularly  men- 
tioned in  the  certificate. 

Ooittsidering  the  whole  of  this  certificate,  then,  it  suffloiently 
appears  that  the  contents  of  the  deed  were  known  to  her.  I 
am,  therefore,  of  opinion  that  the  circuit  conrt  was  right  in  per* 
mitting  the  deed  to  be  read  in  evidence,  and  that  the  judgment 
.should  be  affirmed. 

Judgment  affirmed. 

.Yeatss,  J.,  concurred. 
SaAOXXREmaB,  J.,  conira. 


MoGoRKLE   V.  BiNNS. 

[5  Bnmi,  aio.] 

BvmszKa  bt  Compabisok  or  Hamdwkitiko. — ^Bvidenoe  from  a  oomparim 
of  haodwritiiig,  sapporfced  by  other  circmnBta&oet,  is  adwimrihln.  So, 
from  a  comparison  of  the  types,  devices,  etc,  of  two  newspapen^  one  of 
which  is  clearly  proved,  and  the  other  imperfectly,  the  Jtuy  may  be 
anthorized  to  infer  that  both  were  printed  by  the  same  penoo. 

WlmDS  CoNsnTumro  ▲  Ldel. — ^To  print  and  publish  of  one  "that  he  hai 
been  deprived  of  a  participation  of  the  chief  ordinance  of  the  ohnrch  to 
which  he  belongs,  and  that  too  by  reason  of  his  infamons,  groondlesi 
assertions,"  is  a  libeL  So  is  any  malicious  printed  slander  which  tends 
to  expose  a  man  to  ridicule,  contempt,  hatred  or  degradation  of  charaofear. 
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■ 

AonoN  on  the  case  against  the  defendant  for  two  libels,  pub- 
lished in  his  gazette.  The  Democratic  Press,  on  the  ninth  and 
sixteenth  of  September,  1808,  against  the  plaintiff,  the  editor 
of  the  Freeman's  Journal.  To  prove  publication,  the  plaintiff 
called  one  Donaldson,  who  stated  that  he  was  a  subscriber  for 
The  Democratic  Press;  that  plaintiff  came  to  witness's  house 
after  the  commencement  of  the  action,  and  learning,  upon  in- 
quiry, that  witness  kept  files  of  that  pi^r,  asked  permission 
to  examine  them;  that  witness  went  into  an  upper  room,  used 
for  storing  lumber,  and  searched  for  the  papers,  but,  it  being 
cold  there,  witness  left  plaintiff  alone  and  went  down  stairs; 
that  soon  after,  plaintiff  came  down  with  a  number  of  papers, 
which  witness  belieyed  to  be  his,  and  at  plaintiffs  request  wrote 
his  (witness's)  name  on  the  numbeis  of  the  ninth,  twelfth  and 
sixteenth  of  September,  1808.  This  testimony  was  admitted 
against  defendant's  objection.  The  case  came  before  the  court 
on  motions  for  a  new  trial,  and  in  arrest  of  judgment  made  bj 
the  defendant,  upon  grounds  which  appear  horn,  the  opinion. 

(7.  J.  Ingenoll  and  Browne,  for  the  defendant,  cited  Hardin, 
167;  6  Bac.  Ab.  661,  Trial,  L.  4;  8  Id.  756,  Jury,  B.  5;  8  Bl. 
€k>m.  125. 

McKean,  covUra. 

TiLOBUAH,  0.  J.  This  is  an  action  for  two  libels,  published 
by  the  defendant  in  a  newspaper  called  The  Democratic  Press, 
of  which  he  is  the  editor  and  proprietor,  on  the  ninth  and  six* 
teenth  of  September,  1808.  Motions  have  been  made  by  the 
defendant  for  a  new  trial,  and  in  arrest  of  judgment.  There 
were  five  reasons  for  a  new  trial  filed;  but  as  some  of  them  were 
abandoned,  I  shall  consider  those  only  which  were  insisted  on. 
These  may  be  reduced  to  three  heads:  1.  That  one  of  the 
jurors  declared,  before  he  was  impanneled,  that  he  had  made 
up  his  mind  against  the  defendant;  2.  That  the  judge  who  tried 
the  cause  erred  in  law,  in  permitting  the  newspapers  to  be  read 
to  the  jury;  8.  That  he  erred  in  suffering  the  jury  to  form  a 
judgment  by  comparing  one  paper  with  another. 

[No  opinion  was  passed  upon  the  first  point,  it  appeaiiiig 
that  the  defendant  had  not  established  the  fact  on  which  the 
objection  was  founded.] 

2.  In  order  to  understand  the  second  and  third  points,  it  will 
be  necessary  to  take  a  Tiew  of  the  eTidence  [which  the  Chief 
Justice  accordingly  stated].  If  the  judge  had  been  satisfied 
that  the  papers  were  not  identified,  he  might  hare  withheld 
them  from  Uie  jury;  but  considering  it  as  a  doubtful  matter,  I 
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cannot  Bay  that  he  was  wrong  in  sabmitting  it  to  the  jury.  It 
was  possible  that  the  plaintiff  might  have  inserted  a  paper  of 
his  own,  in  the  file  which  he  found  up  stairs;  but  enough  had 
been  shown  to  authorize  the  court  to  submit  the  matter  to  the 
jury.  It  is  like  the  common  case  of  a  deed  which  is  not  imme* 
diately  in  issue,  being  offered  in  evidence.  If  the  court  think 
it  not  sufficiently  proved,  they  may  refuse  to  suffer  it  to  be  read. 
But  if  the  evidence  in  favor  of  it  has  any  considerable  weight, 
they  may  and  generally  do  leave  it  to  the  jury. 

3.  Besides  the  paper  of  the  sixteenth  of  September  found  in 
Donaldson's  house,  there  was  another  of  the  same  date  given 
in  evidence,  which  was  proved  to  have  been  purchased  from 
the  defendant's  shop.  This  being  identified  beyond  all  doubt, 
the  judge  told  the  jury  that  they  might  compare  the  type,  de- 
vices, etc.,  on  this,  with  the  two  papers  found  in  Donaldson's 
house.  The  defendant's  counsel  say  this  was  vnrong,  because 
proof  by  comparison  of  handwriting  is  not  l^al,  and  a  fortiori 
proof  by  comparison  of  types,  etc.  If  comparison  of  hands 
were  in  no  case  legal  evidence,  it  would  operate  strongly  in 
favor  of  the  defendant's  argument;  but  I  do  not  take  the  law 
to  go  so  far.  After  evidence  has  been  given  in  support  of  a 
writing,  it  may  be  corroborated  by  comparing  the  writing  in 
question  with  other  writing  concerning  which  there  is  no  doubt. 
The  law  is  so  laid  down  in  Peake,  104,  who  says:  "  That  the 
courts  of  justice  have  wisely  rejected  all  evidence  from  mere 
comparison  of  hands,  unsupported  by  other  circumstances." 
Some  of  the  old  books  give  as  a  reason  for  not  submitting  oom« 
parison  of  hands,  that  perhaps  some  of  the  jury  cannot  write. 
But  when  they  can  all  write,  that  reason  has  no  weight;  and  I 
believe  it  is  very  rare  indeed  at  this  time  of  day  to  find  a  juiy- 
man  in  this  city  who  cannot  write.  If  the  discovery  of  truth  ia 
the  object  of  evidence,  it  must  be  confessed  that  in  doubtful 
cases  the  jury,  after  hearing  other  testimony,  may  be  much 
assisted  by  a  comparison  of  hands.  On  the  same  principle,  I 
think  that  a  foundation  being  first  laid,  the  jury  may  be  per- 
mitted to  compare  the  types,  devices,  etc.,  of  newspapers.  In 
general  such  evidence  would  not  be  very  strong;  but  cases  may 
occur  in  which  a  comparison  would  be  decisive. 

The  motion  in  arrest  of  judgment  remains  to  be  considered. 
It  has  been  contended  for  the  defendant  that  the  matter  com- 
plained of  is  not  a  libel.  If  it  be  not,  it  seems  to  me  that  it  is 
no  easy  matter  to  compose  a  libel.  Let  us  see  what  it  is  that 
the  defendant  has  inserted  in  his  paper.  He  charges  the  plaintiA 
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"  with  haying  been  depriyed  of  a  participation  of  the  chief  or- 
dinance of  the  church  to  which  he  belongs,  and  that  too,  by 
feason  of  his  infamous  and  groundless  assertions." 

The  distinction  between  slander  by  words  and  by  printing  or 
writing  is  so  well  known  that  it  is  unnecessary  to  dwell  on  it. 
Su£Sce  it  to  say,  that  any  malicious  printed  slander,  which  tends 
to  expose  a  man  to  ridicule,  contempt,  hatred  or  degradation  of 
character,  is  a  libel.  But,  say  the  counsel  for  the  defendant,  no 
man's  character  suffers  in  Pennsylvania  by  an  exclusion  from 
the  rites  of  the  church  to  which  he  belongs,  because  by  our  con- 
stitution the  only  test  for  opening  the  door  to  honor  and  office 
is  "  a  belief  in  one  Supreme  Being,  and  a  future  state  of  re- 
wards and  punishments."  But  how  does  that  bear  upon  the 
question?  The  plaintiff  is  not  charged  merely  with  a  voluntary 
abstinence  from  the  principal  sacrament  of  his  church,  or  being 
deprived  of  that  sacrament  for  any  innocent  or  meritorious  ac« 
lion,  but  with  an  expulsion  from  it  on  account  of  his  infamous 
imfounded  assertions.  To  say  of  a  man  in  a  newspaper  that  he 
is  guilty  of  infamous  falsehoods  is  clearly  a  libel;  and  is  it  less 
8o,  because  the  elders  of  a  church  have  found  him  guilty,  or 
because,  in  order  to  evade  the  judgment  of  those  elders,  he  has 
absented  himself  from  the  sacrament  of  the  Lord's  supper,  as  is 
alleged  in  the  paper  of  the  sixteenth  of  September?  All  per- 
sons who  become  members  of  a  religious  society  are  subject  to 
the  discipline  of  that  society.  The  law  permits  it,  and  very 
wisely,  because  it  tends  to  the  preservation  of  religion  and 
morals.  It  is  understood  that  according  to  the  rules  of  the 
church  to  which  the  plaintiff  belongs,  if  he  had  really  been 
guilty  of  infamous  falsehoods  for  which  he  refused  or  neglected 
to  make  atonement,  he  might,  after  proper  admonition,  have 
been  excluded  from  the  sacrament  of  the  Lord's  supper.  Now, 
is  it  possible  that  after  such  an  exclusion  for  such  a  cause,  any 
man  could  keep  his  standing  either  in  the  society  to  which  he 
belongs,  or  in  the  world  at  large?  In  my  opinion  he  must  sink 
under  the  opprobium.  I  can  have  no  doubt,  therefore,  of  the 
matter  charged  in  the  declaration  being  a  libel. 

Upon  the  whole,  my  opinion  is  against  a  new  trial,  and  against 
arresting  the  judgment. 

Yeates,  J.,  delivered  a  concurring  opinion. 

Bbackenbidoe,  J.,  concurred. 

New  trial  refused,  and  judgment  for  plaintiff. 

Ai  to  evideDce  by  compariBon  of  handwritiiig,  Bee  Homer  v.  WaUis^  and 
note,  anU,  169. 
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Savage  v.  Pleasants. 

[6Bmn,403.] 
DiviAXioK,  Whbh  Exouhbd. — ^Whera  a  Tesael  is  compaUed  to  anchor  in  a 

port  not  described  in  the  policy,  by  the  militazy  power  of  a  beUigerent^  it 

is  no  deviation. 
iLUcrr  Tbadb,  Whcbt  kot  a  Bbjuob.— Where  a  Ixade  is  in  no  other  way  vn- 

lawfal  than  in  consequence  of  an  accident  over  which  the  inmred  has  no 

cantrol,  the  underwriters  cannot  avail  themselves  of  it,  as  a  breach  of 

warranty. 
Bbxakinq  up  of  Votaox. — ^Where  a  voyage  is  broken  up,  by  reason  of  an 

event  over  which  the  insured  has  no  control,  he  may  abandon  for  a  totil 

loss. 
KonoB  or  ABAinK>]nimiT.— ^Unless  the  insured  avail  themselves  of  the  n^ 

to  abandon  within  a  reasonable  time  after  notice  of  the  fareaking  up  of  the 

voyage,  a  recovery  can  only  be  had  for  a  partial  loss. 

AonoN  on  a  policy  of  insurance  on  goods  on  board  the  ship 
Union  at  and  from  Philadelphia  to  Antwerp.  The  policy  con- 
tained an  agreement  by  the  assured  not  to  abandon  in  less  than 
sixty  days  after  advice  of  capture  or  detention  and  the  usual 
clause  respecting  illicit  trade.  A  verdict  was  taken  for  the 
plaintiffs  as  for  a  total  loss,  subject  to  the  opinion  of  the  court 
upon  the  following  statement  of  facts:  The  vessel  sailed  with 
ike  goods  on  board,  on  the  thirteenth  of  September,  1807,  and 
was  captured  in  the  English  Channel  by  a  British  privateer  on 
the  sixteenth  of  October,  1807,  and  carried  into  Plymouth, 
where  the  ship's  papers  were  returned  and  she  allowed  to  pro- 
ceed upon  her  Toyage.  This  event  was  known  to  the  assured 
on  the  first  of  December.  On  the  twenty-seventh  of  October 
the  master  anchored  in  Flushing  roads,  where  a  guard  was 
placed  on  board  when  the  authorities  learned  that  the  ship  had 
oome  from  England,  and  she  was  subsequently  ordered  to  leave 
the  roads  and  was  refused  permission  to  proceed  to  Antwerp. 
According  to  instructions  of  the  consignee  the  master  sailed  for 
Rotterdam  on  the  sixteenth  of  November  or  December,  it  did 
not  clearly  appear  which  from  the  protest,  and  was  captured  the 
next  day  by  a  British  vessel  of  war  and  carried  into  the  Downs. 
These  events  were  known  to  the  assured  in  the  beginning  of 
February.  On  the  twenty*fourth  of  December  the  ship's  papers 
were  returned,  and  the  master  being  prevented  from  sailing  on 
bis  voyage  by  reason  of  several  accidents  and  having  learned  of 
the  Dutch  decrees,  went  to  London  on  the  twenty-third  of  Feb- 
ruary and  discharged  his  cargo.  The  assured  abandoned  on  the 
twentieth  of  May,  on  the  ground  of  the  breaking  up  of  the  voy- 
age and  discharge  of  the  cargo. 
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Binney  and  Bowie,  for  the  defendant. 

Dallas  and  IngersoU,  contra. 

TiLGHMANy  C.  J.  On  this  case  two  qaeetions  are  sufamitted  to 
the  court:  1.  Whether  the  plaintiffs  are  entitled  to  recover  for 
a  total  loss;  2.  Whether,  if  not  for  a  total,  they  may  not  recover 
for  a  partial  loss,  and  on  what  principles  such  loss  is  to  be  esti- 
mated. 

There  is  no  doubt  but  the  voyage  has  been  broken  up  by 
events  beyond  the  plaintiffs'  control.  But  the  defendants  con-> 
tend  that  they  are  not  responsible,  because  it  was  not  broken  up 
by  any  peril  which  they  it^sured  against;  not  by  perils  of  the 
sea,  capture  or  restraint  or  arrest  of  princes,  but  solely  by  de- 
crees of  the  French  emperor,  which  under  the  circumstances  of 
this  case  prohibited  an  entry  into  the  port  of  Antwerp.  The 
defendants  rely  on  the  principles  established  by  the  late  English 
decisions,  cited  in  the  argument,  viz. :  Hadbinson  v.  Bobinson,  3 
Bos.  &  P.  388;  Parkin  v.  Tunno,  11  East,  21;  Ibster  v.  Christie, 
Id.  205;  Brown  v.  Vigne,  12  Id.  288;  which  appear  to  have  been 
adopted  by  the  supreme  court  of  Massachusetts,  in  BicTiardson 
T.  The  Maine  Hre  and  Insurance  Co. ,  6  Mass.  102  [4  Am.  Deo.  92]; 
Aswory  v.  Jones,  6  Mass.  318,  and  Lee  v.  Cray,  7  Id.  349. 

On  these  principles  the  insured  is  not  at  liberty  to  abandon, 
where  the  ship  has  reached  the  port  of  destination,  and  is  re- 
fused an  entiy  by  the  government  of  the  place,  or  where  the 
voyage  is  relinquished  in  consequence  of  intelligence  that  the 
port  is  blockaded  or  in  the  hands  of  an  enemy,  or  that  a  hostile 
embargo  has  been  laid.  The  decisions  alluded  to  are  bottomed 
on  this  reason,  that  the  loss  is  not  occasioned  by  a  peril  insured 
against,  because  a  fear  of  capture  or  detention  is  very  different 
from  the  fact  of  capture  or  detention.  To  permit  the  assured 
to  abandon  in  every  instance  where  capture  is  apprehended, 
would  place  the  assurer  upon  a  vezy  uncertain  and  unjust  foot- 
ing, because  there  might  be  an  affected  or  even  a  real  fear 
where  there  was  very  little  actual  danger,  and  it  is  truly  said 
^that  the  risk  of  capture  is  one  of  the  immediate  objects  of  the 
insurance,  and  therefore  the  insurer  has  a  right  to  insist  on  the 
chance  of  escape,  of  which  he  is  deprived  by  the  relinquishment 
of  the  voyage. 

On  the  other  hand,  the  assured  may  be  placed  in  a  very  bad 
situation,  as  the  law  has  been  held.  If  he  attempts  to  enter  a 
blockaded  port  after  notice,  he  forfeits  the  right  of  a  neutral; 
if  he  attempts  to  trade  in  a  port  into  which  an  entry  has  been 
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prohibited,  eren  after  the  commencement  of  the  Tojage^  hie 
property  is  liable  to  confiscation;  and  if,  being  refused  an  entzj, 
he  steers  for  a  different  port,  the  underwriters  are  discharged, 
because  it  is  not  the  same  voyage  which  was  insured.  Thas, 
without  any  default  of  the  assured,  his  property  is  left  uncoY- 
ered.  From  the  opinion  delivered  by  Chief  Justice  Kent»  in 
Craig  v.  Uniied  Ins.  Co.,  6  Johns.  226  [5  Am.  Dec.  222],  it  ap- 
pears that  the  supreme  court  of  New  York  have  doubts  whether 
the  law  has  not  been  carried  too  far  in  favor  of  the  insurers,  in 
the  cases  which  I  have  mentioned.  It  is  unnecessary  to  express 
an  opinion  on  that  subject,  as  the  case  before  is  distinguishable 
from  all  those  which  have  been  cited  in  favor  of  the  defendants. 

It  has  never  been  decided  that  the  assured  may  not  abandon 
and  claim  for  a  total  loss,  where  a  voyage  is  broken  up  by  a 
peril  insured  against.  On  the  contrary,  in  Barker  v.  Blokes,  9 
East,  283,  on  an  insurance  from  New  York  to  Havre  de  Grace, 
where  the  ship  was  captured  and  carried  into  England,  and  dur- 
ing her  detention  there  the  port  of  Havre  was  declared  by  the 
British  government  to  be  in  a  state  of  blockade.  It  was  held 
that  the  assured  had  a  right  to  abandon,  the  voyage  being  broken 
up  in  consequence  of  the  capture  and  detention.  Now,  il 
the  present  instance,  the  capture  and  canying  into  England 
were  the  causes  that  the  ship  would  not  have  been  permitted  to 
enter  the  port  of  Antwerp.  For  the  decree  of  Berlin  would 
have  been  no  impediment  to  an  entry  if  there  had  been  neither 
capture  nor  going  to  England. 

But  it  is  said  that  although  this  carrying  into  England  might 
have  been  cause  of  abandonment,  yet  it  was  waived  by  the  re- 
sumption of  the  voyage.  Supposing  this  answer  to  be  snffi« 
cient,  yet  another  peril  within  the  policy  soon  afterwards 
occurred  at  Flushing.  As  soon  as  the  ship  came  to  an  anchor, 
and  the  master  reported  that  he  came  last  from  England,  a 
guard  was  put  on  board  of  her,  and  continued  till  she  left  the 
port.  So  that  the  voyage  was  stopped  by  the  actual  force  of 
the  governing  power  at  Flushing.  But  it  is  contended  for  the 
defendants  that  dropping  anchor  at  Flushing  was  a  deviatioiL 
I  cannot  think  so;  it  was  necessary  to  come  to  an  anchor  and 
make  report,  because  the  fort  at  Flushing  commands  the  pas- 
sage of  the  Scheldt.  Again,  it  is  said  by  the  defendants  that  if 
the  entry  into  Antwerp  was  unlawful,  they  are  not  responsible 
for  it,  because  the  plaintiffs  have  agreed  not  to  look  to  them  for 
any  loss  by  seizure  for  illicit  trade.  But  the  trade  was  no  oth« 
erwise  unlawful  than  in  consequence  of  an  accident,  against 
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which  the  defendants  had  insured,  viz.,  the  capture  and  carry- 
ing into  England.  They  must  not  be  permitted,  therefore,  to 
avail  themselves  of  an  illegality  springing  from  this  source. 

The  voyage,  then,  having  been  stopped  by  actual  force  of  the 
government  at  Flushing,  the  plaintiffs  might  have  abandoned 
to  the  defendants  and  claimed  for  a  total  loss.  But  did  they 
exercise  the  right  in  due  time  ?  The  breaking  up  of  a  voyage 
vrhere  the  goods  remain  safe  is  not  a  loss  total  in  its  nature.  It 
is  in  the  option  of  the  assured  to  consider  it  so  or  not,  as  he 
pleases.  But  he  must  decide  in  a  reasonable  time,  and  make 
known  his  determination  to  the  insurers,  otherwise  they  will  be 
liable  for.no  more  than  the  actual  loss.  In  this  case,  the  plaint- 
iffs had  notice  of  what  had  happened  at  Flushing,  probably 
about  the  middle,  but  certainly  before  the  last  of  February. 
Now,  allowing  what  they  contend  for,  that  they  had  no  right  to 
abandon  in  less  than  sixty  days  from  the  time  of  notice,  still  I 
am  of  opinion  that  their  abandonment  was  too  delayed,  espe- 
cially when  the  motive  of  the  delay  is  considered.  They  did 
not  abandon  sooner,  because  they  had  it  in  view  to  proceed  to 
Botterdam;  and  it  was  not  until  this  scheme  was  frustrated  by 
{he  unlading  of  the  cargo  in  England  that  an  abandonment 
was  finally  resolved  on.  They  have  no  right,  after  all  this,  to 
throw  the  cargo  on  the  defendants.  But  they  have  sustained 
damage,  and  shall  they  not  be  indemnified? 

This  brings  us  to  the  second  point  of  inquiry.  There  is  no 
doubt  but  that  the  defendants  are  liable  for  an  average  loss  on 
the  first  capture  and  detention  in  England;  that  is  not  disputed. 
The  objects  of  dispute  are:  1.  An  average  loss  in  consequence 
of  the  second  departure,  and  of  storms  and  accidents  on  the 
coast  of  England  after  leaving  Flushing;  2.  The  loss  arising 
from  the  difference  between  the  invoice  value  of  the  goods,  and 
the  proceeds  of  the  sales  in  England;  3.  Freight. 

The  insurers  are  not  liable  for  any  partial  loss  not  happening 
in  the  course  of  the  voyage  insured.  When  the  ship  was 
stopped  at  Flushing,  and  afterwards  released,  if  she  had  pro- 
ceeded to  one  of  the  neighboring  ports  with  a  view  of  prose- 
cuting her  original  voyage  as  soon  as  the  danger  should  be  over, 
she  would  have  been  covered  by  the  policy.  But  it  appears  she 
sailed  from  Flushing  with  a  view  of  proceeding  to  Botterdam 
for  a  market.  This  was  not  the  voyage  insured,  and  therefore 
the  insurers  are  not  answerable  for  losses  sustained  in  the 
course  of  it.  They  are  not  answerable,  then,  for  the  losses  by 
the  second  capture,  and  the  storms  and  accidents  on  the  coasts 
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of  England,  nor  for  the  difference  between  the  first  cost  of  the 
goods  and  sales  in  England.  Indeed  I  see  no  principle  upon 
which  that  difference  could  be  reckoned  as  a  partial  loss,  as  the 
goods  themselves  received  no  damage.  As  to  freight,  it  was 
not  earned,  and  therefore  the  insurers  are  not  chargeable  with 
any  loss  on  that  account. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiffs  are  not 
entitled  to  recover  for  a  total  loss,  but  that  thej  are  entitled  to 
recover  for  a  partial  loss  which  arose  on  the  first  capture  and 
detention  in  England,  and  for  no  more. 

YsATES  and  Ba^cEfiNBinoE,  JJ.,  delivered  concoxiing  opinions. 


Jones  v.  Moobe. 

[6  BznBT,  ff73.] 

Acknowledgment  of  Debt  to  Ezboutobs. — An  acknowledgment  of  anb- 
Bisting  debt  made  within  six  years  before  action  brought  to  the  execnton 
of  the  creditor,  will  not,  where  the  issne  is  upon  the  statute  of  limits- 
tions,  support  a  declaration  upon  a  promise  to  the  testator  himieli 
There  should  be  a  special  count. 

Sfkbot  or  AoKNOWLEDOMSNT. — The  previous  debt  ia  not  revived  by  sn  a^ 
knowledgment;  it  is  merely  evidence  of  a  new  promise^  the  pravions  dsbt 
being  the  consideration. 

Fbohisb  to  Pat. — The  administrator  of  the  drawer  of  a  note  wrote  several 
letters  to  the  executors  of  the  indorsee,  recognizing  the  existence  of  the 
demand,  but  declining  to  take  up  the  note.  He  however  finally  vrota 
that  he  would  be  in  town  in  a  few  days,  and  would  settle  the  matter  in 
some  way.    This  was  held  sufficient  evidence  of  a  promise  to  pay. 

AonoN  on  a  promissory  note  drawn  bj  one  Gray,  the  defend- 
ant's intestate,  payable  to  Bond  and  Brooks,  and  by  them  in- 
dorsed to  Wister,  plaintiffs'  testator.  The  declanition  was 
upon  a  promise  by  the  intestate  to  the  testator,  and  the  pleas 
were  non-assumpsit  and  the  statute  of  limitations.  The  ques- 
tions reserved  upon  the  evidence  were,  whether  certain  letters 
produced,  from  the  defendant  to  the  plaintiffs'  testator, 
amounted  to  a  promise  so  as  to  take  the  case  out  of  the  statute, 
and  if  so,  whether  such  promise  would  support  the  declaration. 
The  jury  found  for  the  plaintiffs,  and  a  motion  for  a  new  trial 
was  argued  with  the  reserved  points. 

McKean,  for  the  plaintiffs. 

Binney^  for  the  defendant. 

TiLomuK,  0.  J.     This  action  was  brought  on  a  promissarj 
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note  dated  the  twelfth  of  February,  1799,  given  by  Bobert 
Oray,  deceased,  to  Bond  and  Brooks,  payable  sixty  days  after 
date,  and  indorsed  by  Bond  and  Brooks  to  William  Wister,  de- 
ceased. Issue  was  joined  on  the  statute  of  limitations,  and  on 
the  trial  several  letters  from  the  defendant  Moore  were  read  in 
evidence,  from  which  the  jury,  agreeably  to  the  opinion  of  the 
judge  before  whom  the  cause  was  tried,  inferred  a  promise  to 
pay  the  debt.  It  was  reserved  as  a  point  for  the  decision  of  the 
ccmrt  in  banc,  whether  supposing  a  promise  by  the  defendant  to 
have  been  proved,  it  supported  the  plaintiff's  declaration,  which 
waa  founded  on  a  promise  to  William  Wister,  the  testator.  I 
will  consider  first  whether  such  a  promise  will  support  the  dec- 
laration, and  secondly,  whether  the  letters  warranted  the  con- 
clofiion  drawn  by  the  jury. 

1.  The  act  of  assembly  declares,  that  the  action  shall  be  com- 
menced '^  within  six  years  next  after  the  cause  of  such  action, 
and  not  after.''  If  six  years  elapse  after  the  cause  of  action 
accrued,  there  can  be  no  recovery,  although  the  debt  is  not  ex- 
tinguished* It  remains  due  in  conscience,  and  is  a  good  consid- 
eration for  a  new  promise.  It  remains  in  some  respects  due  in 
law  too,  for  if  the  defendant  omits  to  plead  the  act  of  assembly, 
he  is  considered  as  having  waived  the  benefit  of  it,  and  the 
plaintiff  may  recover  against  him.  The  letters  of  the  defendant 
are  said  to  contain  an  acknowledgment  of  the  debt,  which,  as 
the  plaintiff's  counsel  contends,  is  sufficient  per  se^  to  take  the 
case  out  of  the  statute,  not  because  it  is  evidence  of  a  new 
promise,  but  because  it  revives  the  debt.  There  is  some  con- 
fofiiony  and  perhaps  some  inconsistency,  in  the  cases  on  this 
eabject;  but  it  appears  to  me  from  the  reason  of  the  thing  and 
from  a  review  of  all  the  cases,  that  an  acknowledgment  of  the 
debt  can  only  be  considered  as  evidence  of  a  new  promise,  or 
what  is  pretty  much  the  same  thing  in  substance,  as  a  circum- 
atance  from  which  the  law  will  imply  a  new  promise. 

To  consider  this  matter  on  principle.  When  the  defendant 
pleads  nanHisaumpsU  infra  sex  annos,  and  the  plaintiff  repUes 
oBBumpM  infra  sex  annoa,  how  can  the  issue  be  found  for  the 
plaintiff,  without  proof  of  a  promise,  express  or  implied,  within 
WOOL  years?  It  is  the  very  point,  and  the  only  point  in  issue.  I 
cannot  comprehend  the  meaning  of  reviving  the  old  debt,  in  any 
other  manner  than  by  a  new  promise.  But  if  there  was  a  new 
promise  in  the  present  case,  it  was  to  the  plaintiffs  the  execu- 
tors, and  not  to  their  testator  as  stated  in  the  declaration,  and 
therefore  the  declaration  would  not  be  supported.     Let  us  next 
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see  how  the  aatboriiiea  siaad.    The  case  of  Eeylin  v.  Eastings 
is  reported  in  1  Ld.  Bajm.  889,  421;  12  Mod.  223;  C!om.  64;  1 
Salk.  29;  Carth.  471.    The  report  in  Carihew  is  not  as  good  ai 
in  the  other  books.    It  was  an  action  of  general  xndMtaius  as- 
sumpsit^ by  an  executor,  for  goods  sold,  etc.,  bj  his  testator. 
Issue  was  joined  on  the  statute  of  limitations,  and  the  plaintifl 
recovered  on  proof  of  the  debt,  and  OTidenoe  of  a  promise  within 
six  years  to  the  executors  to  pay  the  debt  if  they  could  prove 
it.    Lord  Holt  considted  all  the  judges  of  England,  and  they 
were  all  but  two  of  opinion  that  an  acknowledgment  of  the  debt 
was  sufficient  evidence  of  a  promise,  but  did  not  of  itself  amount 
to  a  promise.    It  was  taken  for  granted  that  the  plaintiff  was 
entitled  to   recovor,   but  the  point  does  not  appear  to  have 
been  considered,  that  supposing  a  promise  to  have  been  made, 
it  was  a  different  promise  from  that  laid  in  the  declaration,  viz: 
a  promise  to  the  executor  and  not  to  the  testator. 

In  subsequent  cases,  this  point  has  been  brought  directly 
into  question,  and  it  has  been  decided  that  where  the  promise 
is  laid  to  have  been  made  to  the  testator,  it  cannot  be  supported 
by  proof  of  a  promise  within  six  years  to  the  executor.    In 
Oreen  v.  Crane,  2  Bay.  1101,  reported  by  the  name  of  Dean  v. 
Crane,  in  1  Salk.  28,  and  6  Mod.  810,  the  declaration  was  on  a 
promise  to  the  testator,  issue  on  non-assumpsU  infra  sex  annnXf 
and  evidence  of  a  promise  within  six  years  to  the  executor;  held 
that  the  evidence  did  not  support  the  declaration,  and  this  by 
Lord  Holt,  who  delivered  the  opinion  of  the  judges  in  Heylin  v. 
Easiings.    In  the  Duke  of  MarlborougKs  ea^rs,  v.  Widmore,  2 
Str.  890,  the  declaration  was  on  a  promise  to  the  testator,  issue 
being  joined  on  the  statute  of  limitations;  the  plaintiffs  were 
permitted  to  amend  by  laying  the  promise  to  the  executors,  on 
payment  of  costs.     In  Eickman  v.  Waiher,  Willes,  27,  the  de- 
claration laid  a  promise  to  the  testator,  the  defendant  pleaded 
the  statute  of  limitations,  and  the  plaintiff  repUed  that  letters 
testamentary  were  committed  to  him  within  six  years,  by  which 
cause  of  action  accrued  to  him,  held  to  be  a  departure,  because 
it  was  a  different  cause  of  action  from  that  laid  in  the  declara- 
tion.   In  2  Saund.  63  a.  {notis),  the  cases  are  all  collected  and 
the  principle  asserted,  that  where  an  acknowledgment  or  promise 
has  been  made  to  the  executor,  it  should  be  declared  on  accord' 
iugly,  and  a  declaration  laying  a  promise  to  the  testator  cannot 
be  maintained.    The  same  principle  seems  to  be  adopted  by 
the  supreme  court  of  New  York  in   WhUaker  v.   Whilaker,  6 
Johns.  112.    From  these  authorities,  and  from  the  nature  of  the 
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isiiue  joined  in  this  case,  it  appears  to  me  that  the  evidence, 
such  as  it  vas,  did  not  support  the  declaration,  because  it  tended 
to  proTO  a  promise  to  the  executors  more  than  six  years  after 
the  death  of  the  testator. 

2.  I  will  now  consider  the  evidence,  which  consisted  of  five 
letters  from  the  defendant  to  John  Wister,  one  of  the  plaintiffs. 
In  the  first,  the  defendant  asks  the  plaintiff  whether  he  is  at 
liberty  to  pay  over  the  assets  in  his  hands  to  the  representatires 
of  Oray,  or  whether  he  must  withhold  them,  until  the  plaintiff's 
daim  was  satisfied.  In  the  second  letter,  the  defendant  says 
that  he  can  make  no  composition  but  at  his  own  risk,  and  that 
Mr.  Bond  well  knew  that  no  part  of  the  money  came  to  Gray's 
hands.  In  the  third  letter,  the  defendant  asks  to  be  informed 
of  the  result  of  the  arbitration  between  the  plaintiff  and  Bond. 
The  fourth  letter  contains  nothing  material.  In  the  fifth,  the 
defendant  acknowledges  the  receipt  of  a  letter  from  Wister, 
informing  him  of  the  decision  of  the  arbitrators  between  the 
plaintiffs  and  Bond,  and  adds,  "  I  expect  to  be  in  the  city  in 
a  few  days,  and  will  settle  the  matter  some  way." 

From  the  whole  of  these  letters,  it  appears  that  the  defendant 
Imew  of  the  plaintiff's  claim,  and  never  denied  it;  on  the  con- 
trary, he  constantly  recognized  it  as  an  existing  debt.  The 
dispute  was  not  with  the  plaintiffs,  but  with  Bond  and  Brooks, 
the  indorsers  of  Gray's  note,  and  who,  as  Gray  said,  received 
the  money  which  was  the  consideration  of  the  note.  The  last 
letter  is  something  very  like  an  express  promise — **  settling  the 
matter  some  way,"  would  lead  a  person  to  expect  some  kind  of 
satisfaotion.  It  is  certainly  much  stronger  evidence  of  a  prom- 
ise than  several  of  the  cases  which  have  been  held  sufficient 
to  take  a  case  out  of  the  statute  of  limitations.  I  agree  there- 
fore with  Judge  Braokenridge,  that  the  jury  were  justified  in 
presuming  a  promise ;  but  as  it  was  a  promise  not  to  the  testator, 
but  to  the  executors,  it  varied  from  the  declaration,  and  did  not 
support  the  issue  on  the  part  of  the  plaintiffs.  On  this  ground, 
I  am  of  opinion  that  the  verdict  should  have  been  for  the  de« 
fendant,  and  therefore  there  should  be  a  new  trial. 

Kew  trial  granted. 

TiATBS  and  BaAOKXRBmas,  JJ.,  delivered  conourxing  opinions. 


8m  i>M)/bft&  V.  CW<wr,  oNffl^  861,  M  to  the  Bfttara  of  an  a^ 
a  dobi  alnady  bund. 
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Pemberton  v.  Parke. 

[5  BxmnR.  eoi.] 

Detjsb  to  GsukVDCHiLDREN. — ^A  testator  bequeathed  two  thonmid  poondi 
"to  the  children  and  grandchildren  of  his  brother,  L  P.,  deceaaed, 
excepting  M.  F.  (a  grandchild  of  L  P.)  and  her  children,  ehe  and  thej 
not  needing  it,  to  be  equally  divided  among  those  of  them  who  may  be 
then  living  (at  the  death  of  the  testator's  widow),  saving  that  his  cousin, 
S.  R. ,  should  have  two  shares  thereof. "  It  was  held  that  the  great-gnnd- 
children  of  I.  P.  took  equally  with  the  children  and  grandchildnut  and 
that  all  who  were  alive  at  the  death  of  the  testator's  widow,  whetfasr 
bom  before  or  after  the  testator's  death,  were  entitled  to  take. 

Case  stated  for  the  opinion  of  the  court.  The  questioiia  aioae 
upon  the  will  of  John  Pemberton^  by  which  he  bequeathed, 
among  other  things^  as  follows:  *'  To  the  children  and  grand- 
children  of  znj  brother,  Israel  Pemberton,  deceased,  excepting 
Ikbry  Fox  and  her  children,  she  and  thej  not  needing  it,  to  be 
equally  divided  among  those  of  them  who  may  be  then  living, 
saving  that  my  cousin,  Sarah  Bhoades,  shall  have  two  shazes 
thereof,  two  thousand  pounds."  The  word  ''then"  refened 
to  the  time  of  the  death  of  the  testator's  widow,  Hannab  Pern* 
berton.  The  plaintiff  is  one  of  the  grandchildren,  and  the  d^ 
f endants  are  the  testator's  executors.  The  points  raised  for  the 
decision  of  this  court  were:  1.  Whether  children  and  grand- 
children only,  alive  at  the  widow's  death,  are  to  take;  2. 
Whether,  if  great-grandchildren  are  to  take,  those  bom  after 
making  the  will,  or  those  bom  after  the  testator's  death,  axe  to 
come  in  with  the  other  great-grandchildren  for  a  share. 

TUghman,  for  the  plaintiff. 

Bawle^  for  the  defendants. 

TiL0BiiAH,  0.  J.  Two  questions  are  sobmitted  to  the  court 
in  this  case  on  the  will  of  John  Pemberton: 

1.  In  the  case  of  Huasey  v.  Ditton,  Amb.  603,  Lord  North- 
ington  says  that  in  common  parlance  the  word  grandchildren 
includes  great-grandchildren  and  all  other  deacendanta.  In 
this,  I  think,  he  goes  too  far.  In  common  parlance  we  under- 
stand grandchildren  to  mean  children  of  children.  But  it  is 
certain  that  where  it  appears  by  the  will  that  the  testator  meant 
to  comprehend  great-grandchildren,  the  courts  have  given  it  a 
construction  agreeable  to  the  intent.  Let  us  see,  then,  whether 
anything  appears  in  this  will  from  which  the  intent  of  the  tes- 
tator may  be  inferred.  He  must  have  known  veiy  well  that  the 
children  of  Mary  Fox  were  great-grandchildren  of  Israel  Pem- 
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berton»  and  when  be  excepts  Mary  Fox  and  her  children  mm 
any  share  of  this  bequest,  he  most  have  supposed  that  without 
such  exception  they  would  have  taken.  The  inference  is  Terf 
fitrong  that  he  intended  to  let  in  great-grandchildren;  so  strong 
indeed  that  I  am  unable  to  resist  it,  although  it  leads  to  the  in- 
conTenience  of  cutting  up  the  two  thousand  pounds  into  such 
■small  portions  as  makes  them  of  little  value.  I  am,  therefore, 
of  opinion  that  the  great-grandchildren  come  in  for  a  share 
equally  with  the  children  and  grandchildren. 

2.  The  next  and  more  difficult  question  is,  whether  this  be- 
•quest  is  to  be  limited  to  those  persons  who  were  in  being  at  the 
death  of  the  testator.  If  this  will  had  been  put  into  my  hands, 
and  I  had  been  asked  for  my  opinion  of  the  testator's  meaning 
without  argument  or  reference  to  authorities,  I  should  have 
said  at  once  that  he  intended  the  two  thousand  pounds  to  be 
divided  among  all  the  chilren  and  grandchildren  of  Israel 
Pemberton,  who  shoidd  be  living  at  the  death  of  his  widow, 
Hannah  Pemberton,  without  discrimination;  for  I  perceive 
nothing  which  affords  any  indication  of  an  intent  to  exclude 
those  who  should  be  bom  after  the  death  of  the  testator.  He 
looked  forward  to  the  death  of  his  widow  as  the  period  at  which 
his  bounty  was  to  be  distributed.  It  was  very  natural,  there- 
fore, to  intend  that  all  those  who  were  then  living,  and  only 
those  should  share  the  legacy. 

But  it  has  been  very  ingeniously  and  ably  argued  by  the 
plaintiff's  counsel  that  according  to  established  rules  of  con- 
struction, no  x)erBon  shall  be  included  in  this  bequest,  but  thoso 
who  were  in  existence  at  the  death  of  the  testator.  I  have  care- 
fully examined  the  cases  cited  on  the  argument,  and  am  of  opin- 
ion that  neither  the  rule  nor  the  reason  of  the  rule  is  applicable 
to  the  case  before  us.  Before  I  consider  these  cases,  I  will  state 
what  the  rule  appears  to  me  to  be.  Where  a  man  derives  a  sum 
•of  money  generally,  to  be  equally  divided  among  the  children 
of  A.,  those  only  who  are  in  being  at  the  death  of  the  testator 
shall  take,  the  reason  is  that  it  was  the  intent  that  the  legacies 
should  be  vested  at  that  time;  and  that  the  legatees  should  then 
leoeive  their  money.  Now,  if  all  the  children  are  let  in,  they 
must  all  wait  till  the  death  of  A.  before  any  one  of  them  re- 
^seives  his  legacy,  because  until  the  death  of  A.  it  cannot  be 
known  how  many  children  he  may  have.-  The  result  might  be 
that  instead  of  the  children  taking,  many  of  them  might  never 
take;  they  might  die  in  their  father's  life-time,  in  consequence 
of  which  their  share  woidd  indeed  be  transmitted  to  their  rep- 
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resentaiiYeSy  but  would  be  of  little  benefit  to  tbem  personally, 
or  if  tbej  surrived  their  father,  the  legacy  might  come  so  late 
as  to  be  of  little  service.  But  where  the  testator  declares  hia 
intent  that  the  legacies  shall  not  Test  till  a  future  time,  there 
can  be  no  good  reason  why  all  those  who  were  born  before  that 
time  should  not  be  let  in,  unless  there  be  something  in  the  will 
to  the  contrary.    I  will  now  take  a  view  of  the  cases  cited. 

In  Northey  t.  Burbage,  Prec.  in  Ch.  470,  it  was  said  by  the 
counsel,  and  agreed  by  the  court,  that  a  devise  to  "  all  his  chil- 
dren and  grandchildren,'^  extends  only  to  those  in  esse  at  the 
time  the  will  was  made,  for  then  the  will  speaks,  and  none  bom 
after  are  let  in,  unless  *'  there  had  been  future  words  in  the  ^ill," 
etc.     This  case  goes  rather  too  far.     It  would  have  been  more 
accurate  to  say,  that  none  bom  after  the  death  of  the  testator 
are  let  in.     But  it  comes  within  the  distinction  I  have  marked. 
It  is  a  devise  generally  to  children  and  grandchildren.     Miison 
V.  Airey^  1  Yes.  Ill,  was  a  devise  of  three  hundred  pounds  to 
A.,  to  be  paid  at  her  age  of  twenty-one  or  marriage,  and  interest 
in  the  meantime  for  her  maintenance  and  education;  ''but  if 
she  died  before  twenty-one  or  marriage,  then  to  the  younger 
children  of  her  nephew  B.,  equally  to  be  divided  to  and  among 
them."    Lord  Hardwicke  was  of  opinion  that  it  meant  such  as 
should  be  younger  children  at  the  death  of  A.  before  twenty- 
one  or  marriage,  *'  because  it  was  a  contingent  legacy,  and  there 
was  no  reason  to  confine  it  to  the  time  of  making  the  will,  or 
the  death  of  the  testator,  for  neither  was  the  time  upon  which 
the  legacy  was  to  Test,  and  therefore,  as  the  whole  was  suspended 
until  the  death  of  A.,  there  was  no  inconvenience  to  wait  until 
then."    This  reasoning  is  strong,  and  bears  directly  upon  the 
case  under  consideration;  for  here  the  legacy  is  contingent,  and 
not  to  rest  until  the  death  of  Hannah  Pemberton.     Hordey  v. 
ChaJoner^  2  Yes.  83,  was  a  devise  of  two  hundred  pounds  *'  to 
the  younger  children  of  A.,  equally  to  be  divided,  and  to  be 
paid  at  their  respective  ages  of  twenty-one;  and  if  any  die  before 
twenty-one,  then  to  survive  to  the  others;"  held  by  the  master 
of  the  rolls,  that  this  devise  comprehended  those  children  only 
who  were  born  at  the  death  of  the  testator,  because  the  extend- 
ing it  to  those  who  should  be  bom  after,  would  defeat  the  will 
of  the  testator,  who  intended  that  each  child  should  receive  hip 
legacy  on  attaining  the  age  of  twenty-one;  whereas,  if  all  were 
to  take,  "  it  would  be  necessary  to  wait  till  the  death  of  A.,  be- 
cause it  coidd  not  be  known  sooner  who  would  be  entitled." 
Coleman  v.  Seymour,  1  Yes.  209,  was  a  devise  to  testator's 
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daughter  A.,  wife  of  B.,  of  three  thousand  pounds,  '*  for  the  use 
of  her  younger  children,  to  be  by  her  distributed  among  them, 
in  such  manners,  shares,  and  proportions  as  she  shall  think  fit, 
and  if  no  appointment  made  by  her,  then  equally  to  be  divided 
among  her  younger  children,  and  to  survive,  if  any  of  the  chil- 
dren died  under  age,  or  unmarried."  The  question  here  was, 
whether  the  younger  children  by  a  future  husband  should  take; 
held  that  they  should  not,  for  sufficient  reasons  mentioned  by 
Lord  Hardwicke,  but  not  at  all  depending  on  the  rule  of  con- 
struotion  set  up  by  the  plaintiff's  counsel  in  this  case.  On  the 
contrary,  so  far  as  concerns  that  rule,  his  expressions  are  as  fol- 
lows: '*  There  have  been  different  determinations  of  this  sort  of 
cases,  whether  children  or  younger  children  should  relate  to 
those  bom  at  the  making  of  the  will,  or  after  the  will,  or  further 
in  the  life  of  the  person  in  whose  power  it  was  committed  for 
life;  and  no  general  rule  has  been  laid  down,  but  always  con- 
strued according  to  the  particular  words,  circumstances  and 
views  of  the  testator.  I  am  delivered  from  any  difficidty  which 
would  have  arisen  had  there  been  any  children  by  B.  subsequent 
to  the  making,  for  they  were  all  bom  then." 

In  Heath  v.  HecUh,  2  Atk.  121,  A.  devised  lands  to  his  wife  B.. 
for  life,  and  after  her  death  to  0.  in  fee,  charged  with  the  pay- 
ment of  four  hundred  pounds,  within  six  months  after  B.'s 
death,  among  all  the  children  of  E.,  share  and  share  alike. 
After  the  testator's  death,  his  widow,  B.,  made  her  will,  and 
gave  all  her  personal  estate,  "among  all  the  children  respect- 
ively male  or  female  of  E."  Some  years  after  the  death  of  both 
the  testators,  another  child  of  E.  was  born;  held,  that  it  could 
not  take,  and  very  properly,  because  six  months  after  the  death 
of  B.,  at  furthest,  was  the  time  for  vesting  the  legacies  under 
A/s  vrill,  and  the  legacies  given  by  B.  wotdd  vest  immediately 
on  her  death.  OarUand  v.  Mayot,  2  Yarn.  105,  was  a  devise  of 
twenty  pounds  apiece  to  all  the  children  of  her  sister  B. ;  the 
question  was,  whether  a  child  born  after  the  making  of  the  will, 
and  before  the  death  of  the  testatrix,  should  take;  held,  that  it 
should,  which  is  contrary  to  what  was  said  by  the  counsel,  and 
agreed  by  the  court  in  Norihey  r.  Burbage,  but  throws  no  light 
on  the  present  question. 

Cook  V.  Cookf  2  Yem.  645,  was  a  devise  of  real  estate  to  the 
issaci  of  I.  S.  The  case  itself  is  no  way  applicable,  but  was 
dted  for  sake  of  a  dictum  of  the  lord-keeper,  that  on  a  devise 
to  a  man  and  his  children  of  a  personal  estate,  a  child  bom 
after  the  death  of  the  testator,  and  shall  not  be  divested.    This 
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ia  in  just  oonfoimity  to  the  principle  ^hich  I  hare  bud  down, 
and  does  not  help  the  plaintiff,  unless  it  can  be  shown  that  the 
devise  in  John  Pemberton's  will  was  in  general  to  the  duldien 
and  grandchildren  of  Israel  Pemberton.  But  that  is  not  the 
case;  for  although  in  the  beginning  of  the  sentence  it  is  said  to 
the  children  and  grandchildren  of  my  brother  Israel  Pember- 
ton, yet  it  goes  on  to  say  to  be  equally  divided  among  those  of 
them  who  may  be  then  living  (that  is  at  the  death  of  my  wife). 
To  get  at  the  testator's  meaning,  the  whole  of  the  sentence 
must  be  read;  and  taking  the  whole,  we  find  that,  instead  of  an 
immediate  devise  to  any  of  them,  it  is  but  a  contingent  devise 
to  such  as  will  be  living  at  the  death  of  the  testator^s  wife. 

I  am,  therefore,  of  opinion  that  all  the  children,  grandchil- 
dren and  great-grandchildren  of  Israel  Pemberton,  who  were 
living  at  the  time  of  the  death  of  Hannah  Pemberton,  are  to 
come  in  for  a  share  of  the  legacy  of  two  thousand  pounds. 

Ybatbs,  J.,  delivered  a  concurring  opinion. 

Bbagximbidob,  J.,  concurred. 


In  Qro9a'»  Estate,  10  Pa.  St.  361,  the  oonrt,  refemng  to  the  csm,  msyui 
**Th9  lesding  principle  in  relation  to  aaeh  a  devise  is  tha^  iHiore  a  heqneel 
it  to  children  in  a  cUas,  children  in  exiiitenoft  at  the  death  of  the 
alone  entitled,  amoDg  which  posthnmoos  children  are  to  be  oooaidevBd 
The  aame  principle  ia  alio  ruled  in  Pemberton  v.  Parte. 


Smith  v.  Evaks. 

(A  Bnnnnr,  101] 

Dmcmrcr  nr  Laitd  Sold. — A  aale  waa  made  of  *'  three  tneta  of  land 
taining  nine  hundred  ninety-one  and  a  quarter  acrea,  and  aUowanoe  at 
twelve  ahillinga  and  aix  pence  per  acre. "  The  vendor  afterwarda  obtained 
patenta  in  hia  own  name,  and  ezeeated  a  conveyance  of  the  traota  to  ihm 
sendee  according  to  conraea  and  diatanoea  aa  in  the  patenta,  and  stating 
them  aa  **  containing  in  the  whole  nine  hundred  ninety-one  and  a  quarter 
acrea,  and  allowance,  etc,  be  the  aame  more  or  leaa."  The  vendee  hav- 
Ing  previously  paid  a  part  of  the  purchaae-money  gave  hia  bonda  to  tha 
vendor  on  the  day  after  the  conveyance^  for  the  remainder  of  the 
porehaae-money .  Upon  a  aurvey  made  twelve  years  afterwarda  the  tnota 
were  aacertained  to  fall  abort  eighty-eight  aorBa.  It  waa  held  that  tho 
v«ndee  waa  not  entitled  to  any  deduction  from  hia  bonds,  on  aooonnt  of 
tha  deficiency. 

Ebbob  to  the  common  pleas.  The  case  was  scire  /aeiaa  upon 
a  mortgage  given  to  Bvans  by  the  defendants'  testator,  Hutchin- 
son, to  seonre  the  payment  of  certain  bonds  executed  by  ihm 
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deceased  as  portion  of  the  parohase-money  for  a  traot  of  land. 
The  question  presented  was  as  to  the  effect  of  the  words  **  mora 
or  less  "  in  the  deed  conveying  the  land;  the  defendants  con- 
tending that  they  were  entitled  to  a  proportionate  dedoetion 
from  the  amount  of  the  bonds^  for  the  subsequentiy  disoorexed 
deficiency  in  the  number  of  acres  conveyed. 

Judgment  was  entered  for  the  plaintiff  by  consMit^  subject  to 
the  opinion  of  this  court, 

Alexander,  for  the  plaintiffs^  in  support  of  their  claim  for  an 
allowance  for  the  deficiency,  cited  Clute  v.  Bobinaon,  2  Johns. 
613;  Sugden,  200;  Finch,  800;  2  Cha.  Ca.  195. 

Ibrward^  conhra,  relied  upon  Boyd  v.  Bopst,  2  Dall.  91;  Bayly 
V.  Merrel,  Cro.  Jao.  887;  1  Pow.  on  Oont  288,  428;  Bund  v. 
Oulvel,  Cro.  EUz.  657;  3£imn  v.  Pearson,  2  Johns.  87;  and  Jiu^ 
ffins^  case,  6  Co.  45. 

TzLOHKAH,  C.  J.  It  appears  by  a  receipt  from  C.  Evans  to 
John  Hutchinson,  deceased,  for  sixty-three  pounds,  fifteen  shil- 
lings, dated  June  22, 1797,  that  the  former  had  sold  to  the  lat- 
ter three  tracts  of  land,  surveyed  but  not  patented,  containing 
nine  hundred  and  ninety-one  and  one  fourth  acres,  and  the  usual 
allowance  at  twelve  shillings  and  sixpence  an  acre,  one  half  to 
be  paid  within  two  months  from  the  date  of  the  receipt,  and  as 
soon  as  Evans  should  make  Hutchinson  a  legal  tiUe  to  the  said 
lands  in  fee;  Hutchinson  was  to  give  him  bonds,  with  warrant  of 
attorney  to  confess  judgment,  and  also  a  mortgage  on  the  said 
lands  for  the  remainder  of  the  purchase-money,  with  interest, 
one  half  to  be  paid  in  one  year,  and  the  other  half  in  two  years 
from  the  twenty-seventh  of  May,  1797.  On  the  first  and  eighth 
of  March,  1798,  Evans  obtained  patents  for  the  said  three  tracts 
in  his  own  name,  and  executed  a  conveyance  of  them  to  Hutch- 
inson in  fee  on  the  twenty-third  of  March,  1798.  In  this  con- 
veyance they  were  described  by  courses  and  distances,  etc., 
according  to  the  patents,  and  were  said  to  contain  nine  hundred 
and  ninety-one  and  one  fourth  acres,  and  allowance  of  six  per 
cent  for  roads,  etc.,  be  the  same  more  or  less.  On  the  twenty- 
fourth  of  March,  1798,  Hutchinson  gave  his  bonds  to  Evans  for 
ihe  balance  of  the  purchase-money  then  remaining  due,  with 
a  mortgage  on  the  said  three  tracts  of  land,  said  to  contain 
nine  hundred  and  ninety-one  and  one  fourth  acres,  and  described 
by  courses  and  distances.  It  has  been  ascertained  by  a  survey 
Mde  on  the  thirty-first  of  March,  1810,  that  the  quantity  con- 
teined  in  the  three  tracts  falls  short  of  nine  hundred  and  ninety- 
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one  and  one  fourth  acres,  by  the  quantity  of  eighty-eight  acres 
and  forty-eight  perches,  and  the  question  is,  whether  the  de- 
fendant shall  haTe  an  allowance  for  that  quantity  at  the  rate  of 
twelve  shillings  and  sixpence  an  acre.  There  is  no  doubt  bat 
the  parties  at  the  time  of  making  the  contract,  took  for  granted 
that  the  three  tracts  contained  nine  hundred  and  ninety-one 
and  one  fourth  acres,  and  fixed  the  total  price  on  an  estimate  of 
that  quantity  at  twelve  shillings  and  sixpence  an  acre.  But 
whether  that  quantity  was  an  essential  part  of  the  agreement,  or 
only  descriptive,  is  not  so  clear,  because  both  parties  knew  that 
the  lands  had  been  officially  surveyed;  the  agreement  had  refer- 
ence to  that  survey,  and  no  provision  was  made  for  another  sur- 
vey. I  give  no  opinion,  however,  on  the  case,  as  it  would  have 
stood  on  the  contract  expressed  in  the  receipt,  tmattended  with 
any  other  acts  shovmig  the  intent  of  the  parties,  because  my 
opinion  is  founded  in  part  on  other  acts.  If  Hutchinson  had 
supposed  that  he  was  to  pay  for  the  quantity  of  land,  whether 
it  was  more  or  less  than  nine  hundred  and  ninety-one  and  one 
fourth  acres,  he  should  have  taken  some  steps  to  have  it  asoer- 
tained.  On  the  contrary  he  did  nothing,  but  suffered  Evans  to 
proceed  to  obtain  patents  and  execute  a  conveyance  of  the  whole 
to  him,  by  courses  and  distances,  whether  the  same  should  be 
more  or  less.  By  accepting  this  deed  and  executing  a  mort- 
gage, it  appears  to  me  that  the  agreement,  so  far  as  concerned 
the  quantity,  was  closed,  both  parties  consenting  to  estimate  it 
at  nine  hundred  and  ninety-one  and  one  fourth  acres.  Had 
there  been  a  surplus,  it  is  not  pretended  that  Evans  was  to  have 
received  anything  for  it.  Can  it  be  supposed  then  that  he  oon- 
sented  to  so  unequal  a  contract  as  to  make  good  a  deficiency 
without  receiving  any  compensation  in  case  of  surplus? 

It  is  well  enough  known  that  original  surveys  generally  con- 
tain more  than  the  estimated  quantity.  To  take  the  quantity 
upon  the  estimate  then  is  in  favor  of  the  purchaser,  and  such  I 
conceive  to  have  been  the  real  intent  of  the  parties,  manifested 
by  all  their  acts  considered  together. 

The  case  of  JUann  v.  Pearson,  in  the  supreme  court  of  New 
Tork,  2  Johns.  87,  is  somewhat  similar  to  the  present,  but  much 
stronger.  There  the  defendant  had  promised  to  grant  and  oon* 
vey  to  the  plaintiffs,  lot  number  seventy-eight  in  the  township 
of  Lysander,  containing  six  hundred  acres.  The  defendant  did 
convey  to  the  plaintiffs  the  lot,  describing  it  as  containing  six 
hundred  acres,  more  or  less.  It  was  held  that  this  was  a  per- 
formance of  the  agreement,  although  it  turned  out  that  ihm 
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quantity  was  but  four  hundred  and  tweuty-one  and  one  eighth 
acres.  What  weighed  much  with  the  court  was,  that  upon  the 
construction  contended  for  bj  the  grantee,  he  might  get  more, 
but  could  not  get  less  than  six  hundred  acres,  which  is  too  un- 
reasonable to  be  supported,  unless  clearly  expressed.  I  am  of 
opinion  that  Hutchinson  was  bound  to  pay  the  whole  sum  men- 
tioned in  his  bonds  and  mortgage,  and  therefore  the  judgment 
ahould  be  affirmed. 

Teates,  J.,  dissented. 

Bbacsknbidok,  J.,  concurred  with  the  chief  justice. 

Judgment  affirmed. 

See  a nmilar  ease.  Nelson  ▼.  McUtheufs,  3  Am.  Dea  620;  UkdHeUon  ▼.  Cor* 
rimgton,  posL  The  case  la  followed  in  Large  v.  Penn,  6  Serg.  ft  R.  489;  6'al* 
hraith  v.  Oa&raUh^  6  Watts,  117;  Byers  ▼.  MuOen,  9  Id.  269;  Diekmmm  ▼. 
Voorhees,  VWatUftS.  858. 


Obermyer  V.  Nichols. 

[6  BnnrsT,  109.] 

Ihpefsnpent  Covenants. — Where  a  covenant  goes  only  to  part  of  the  con* 
sideration  on  both  sides,  and  a  breach  may  be  compensated  by  *\Mmmg^^ 
it  is  an  independent  covenant,  and  an  action  may  be  maintained  against 
the  defendant  for  a  breach  of  his  covenant^  vithont  averring  perfonn* 
ance. 

Intebest  on  Rent. — Rent  carries  interest  from  the  time  it  is  due,  nnless 
from  the  conduct  of  the  landlord  it  may  be  inferred  that  he  does  not 
mean  to  insist  on  it,  or  unless  he  acts  in  an  oppressive  manner  by  demand- 
ing more  than  is  due,  where  the  tenant  is  willing  to  do  justice,  or  there 
are  other  equitable  circumstances  making  the  charge  of  interest  improper. 

Ebbob  to  the  common  pleas.  Nichols  brought  an  action  of 
covenant  against  Obermyer  to  recover  the  rent  of  a  certain  mill. 
From  articles  of  agreement  produced  in  evidence  it  appeared 
that  plaintiff  leased  to  the  defendant  for  the  term  of  four  years 
a  certain  grist-mill,  etc.,  for  a  stipulated  rent,  payable  annually; 
that  plaintiff  agreed  to  erect  a  house  adjoining  the  mill,  for  its 
more  convenient  occupation,  and  make  other  improvements  about 
the  miU,  prior  to  a  certain  date  after  the  commencement  of  the 
lease.  The  defendant  occupied  the  premises  one  year,  and  then 
left  according  to  notice.  The  plaintiff  built  the  house  adjoin- 
ing the  mill  before  the  date  mentioned,  but  defendant  alleged 
(hat  it  was  not  as  good  as  the  articles  called  for,  and  also 
offered  to  prove  that  the  plaintiff  had  not  made  the  improve- 
ments agreed  upon. 
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The  court  charged  the  juiy  that  the  defendant,  haTing  en^ 
jojed  the  use  of  the  mill  and  premises^  waa  liable  for  the  rent;, 
but  that  the  jury  were  at  liberty  to  make  a  deduction  bb  th^ 
deemed  just  from  the  amount  of  the  rent,  for  the  non-perform* 
ance  by  the  plaintiff  of  hia  coTenants;  and  that  interest  mighi 
be  giyen  from  the  time  the  rent  was  payable.  Yerdiot  for  the 
phuniifiC    Defendant  excepted. 

J,  BidcUe  and  Duncan^  for  the  plaintiff  in  error,  cited  Bcmi^ 
lean  y.  Smith,  2  Binn.  154  [4  Am.  Dec.  430];  Oo(^  v.  Wi»e,  ft 
Hen.  &  M.  488;  1  Saund.  320,  note  a. 

McCvlloughy  cotUra,  cited  6  Bac.  Ab.  631,  Trial,  A.;  1  Saund. 
820,  note  b,  c;  1  Tidd.  Pr.  384;  Crawford  v.  WUling,  4  Dall. 
289;  Albright  T.  Pickle,  1  Smith's  Laws,  381;  Kenncmv.  Dickent^ 
Taylor,  236;  Oreenleaf  y.  Kellogg,  2  Mass.  568;  Cluie  y.  EMn^ 
eon,  2  Johns.  595;  Clark y.  Barlow,  Aid,  183;  Delaware  Ina,  Co. 
Y.  Delaunay,  8  Binn.  295. 

TiLGHiCAN,  0.  J.  This  cause  comes  before  us  on  a  bill  of  ex* 
ception  to  the  charge  of  the  president  of  the  court  of  common 
pleas  of  Franklin  county. 

Two  exceptions  are  taken  to  this  charge:  1.  That  the  court 
ought  to  haYC  left  it  to  the  jury  to  decide  whether  the  matters 
not  performed  by  the  plaintiff  were  so  essential,  that  the  non-  i 

performance  of  them  bars  hia  recoYeiy;  2.  That  the  jury  ought 
not  to  have  been  left  at  liberty  to  give  interest  on  the  rent. 

1.  The  construction  of  writings  is  the  proYince  of  the  court. 
It  was,  therefore,  for  the  court  to  decide  whether  the  covenants 
to  be  performed  by  the  plaintffs  were  of  such  a  nature  thai 
without  the  performance  of  them  there  was  no  obligation  to 
pay  the  rent  or  any  part  of  it.  And  it  appears  to  me  that  the  de- 
cisioQ  was  right.  Because  the  entry  of  the  defendant  was  to 
precede  the  acts  to  be  performed  by  the  plaintiff,  and  it  is  evi* 
dent  that  the  defendant  would  enjoy  a  considerable  benefit  from 
the  lease  independent  of  those  acts.  Perfect  justice,  therefore, 
was  done  to  the  defendant  when  it  was  left  to  the  jury  to  take 
into  consideration  the  non-performance  of  the  plaintiff's  cove- 
nant, and  to  deduct  from  the  rent  the  amount  of  the  injury 
^hich  the  defendant  had  sustained. 

2.  With  regard  to  the  interest  on  the  rent,  it  is  to  be  ob- 
served that  the  jury  were  not  directed  to  give  it  at  all  events, 
but  they  were  left  at  liberty  to  give  it  or  not,  as  they  might 
think  proper.  The  expressions  of  the  judge  are,  interest  may 
be  given.    It  is  also  to  be  observed,  that  a  court  and  jury  in 
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Pomqrl^wna  stand  in  the  place  both  of  a  court  of  common 
law  and  a  court  of  eqnity  in  England.  On  the  subject  of  in* 
terest,  we  hare  departed  widely  from  the  path  of  the  English 
courts.  We  allow  interest  upon  open  accounts,  whereby  the 
usual  course  of  dealing,  or  bj  express  agreement,  a  certain 
time  is  fixed  for  payment,  and  generally  in  all  cases,  where  one 
person  detains  the  money  of  another  unjustly  and  against  his 
will;  and  we  consider  it  as  a  compensation  for  the  damage  sus- 
tained by  the  plaintiff  in  consequence  of  the  defendant's  breach 
of  contract.  But  it  is  not  allowed  as  a  matter  of  strict  legal  right, 
as  in  bonds  with  a  penalty  conditioned  for  the  payment  of  a 
certain  sum  on  a  certain  day,  where  in  case  of  nonpayment  at 
the  day,  interest  from  that  time  runs  of  course.  In  many  in- 
stances a  balance  may  be  due  to  the  plaintiff,  and  yet  it  maj 
appear  that  he  has  acted  so  unreasonably,  by  insisting  on  mor» 
than  was  due,  and  driving  the  defendant  to  the  expense  of  a 
suit,  as  may  well  justify  the  jury  in  refusing  any  allowance  for 
interest  So  it  may  appear  from  the  conduct  of  the  plaintiff, 
that  he  gave  the  defendant  reason  to  suppose  that  interest  was 
not  expected,  and  this  conduct  may  have  induced  the  defendant 
to  delay  the  payment  of  the  principal. 

Upon  this  last  ground,  I  apprehend  the  nonpayment  of  in- 
terest on  quitrents  due  to  the  late  proprietaries  has  been  sus- 
tained; and  because  interest  was  not  paid  to  them,  it  has  been 
inferred,  without  sufficient  consideration,  that  none  should  he 
paid  to  individuals  who  were  in  very  different  circumstances.  I 
am  led  to  this  opinion  by  the  case  of  Buchanan  v.  Montgomery,  at 
tmi  prius  in  Cumberland  county,  April,  1796.  It  was  then  given 
in  charge  to  the  jury  by  Chief  Justice  Shippen,  that '  *  the  practice 
of  the  late  proprietaries  in  collectiug  their  quitrents,  had  gen- 
erally established  the  usage  in  Pennsylvania,  that  interest  was 
not  demandable  on  rent  charges,  or  other  rents,  though  reserved 
by  deed;  and  unless  unwarrantable  and  vexatious  delay  had 
occtured  in  withholding  rents,  interest  was  not  properly  recov- 
erable.'' Taking  the  law  as  here  laid  down,  it  would  be  for  the 
jury  to  ]uuge  whether  an  unwarrantable  delay  had  taken  place; 
and  it  seems  to  me,  that  where  it  is  known  to  the  tenant  that 
the  landlord  wishes  to  receive  his  rent,  the  delay  of  payment  it 
always  unwarrantable. 

A  demand  of  payment  on  the  premises  would  put  the  matter 
out  of  doubt,  and  it  would  be  prudent  in  landlords  always  to 
take  this  step.  The  principal  argument  against  interest  is, 
that  the  landlord  has  power  to  restrain,  and  by  not  exercising 
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this  power,  be  shows  that  he  is  willing  to  give  time  for  pay- 
ment. I  am  by  no  means  satisfied  with  this  reason.  It  is  an 
abuse  of  the  landlord's  benevolence.  It  should  rather  be  pre- 
sumed that  he  is  willing  to  spare  the  tenant  the  ezjiense  and 
injury  arising  from  a  distress,  without  relinquishing  his  daim 
to  a  reasonable  compensation  for  the  delay  of  payment.  There 
is  no  more  reason  for  saying  that  not  distraining  is  evidence  of 
an  iutent  to  relinquish  interest  on  rent,  than  that  the  not 
bringing  of  an  action  is  evidence  of  an  intent  to  relinquish  it 
in  other  cases.  That  interest  upon  a  rent  charge  is  considered 
as  equitable,  even  in  England,  appears  by  the  opinion  of  Lord 
Talbot  in  the  Catintess  of  Ferrers's  case,  Cas.  Temp.  Talb.  2: 
''The  arrears  of  an  annuity  or  rent  charge/'  says  he,  "are 
never  decreed  to  be  paid  with  interest,  but  where  the  sum  is 
certain  and  fixed;  and  also  where  there  is  either  a  clause  of  en- 
try,  or  nomine  poenae,  or  some  penalty  upon  the  grantor,  which 
he  must  undergo  if  the  grantee  sued  at  law  and  which  would 
oblige  him  to  come  into  this  court  for  relief,  which  the  court 
will  not  grant  but  upon  equal  terms,  and  those  can  be  no  other 
than  to  pay  the  arrears  vnth  interest  for  the  time  during  which 
the  payment  was  withheld."  Now,  the  clause  of  entry  or 
nomine  poenae  makes  no  difference  in  point  of  equity,  it  only 
serves  to  give  jurisdiction  to  the  court  of  chancery;  and  when 
the  parties  are  before  the  court,  and  the  tenant  asks  to  be  re- 
lieved from  the  penalty,  the  chancellor  considers  and  decrees 
according  to  the  real  equity  of  the  case. 

In  the  United  States  different  opinions  have  been  entertained 
on  this  subject.  In  Virginia,  interest  is  not  allowed:  Cooky. 
Wise,  3  Hen.  &  M.  483;  but  the  court  were  divided,  two  judges 
against  one.  In  New  York,  interest  is  allowed:  Clark  v.  Barlow, 
i  Johns.  183.  In  Pennsylvania,  the  point  has  never  been  de- 
cided in  this  court.  At  nisi  pritis,  it  seems  to  have  been  held 
in  two  or  three  cases,  that  interest  should  be  allowed  from  the 
time  of  the  action  brought,  or  of  distress  made.  Upon  the 
whole,  there  is  nothing  in  the  way  of  our  now  deciding  it  upon 
what  shall  appear  to  be  the  true  principle.  It  would  be  most 
extraordinary  indeed,  if  we  should  allow  interest  upon  an  ao- 
count  for  goods  sold  and  delivered,  where,  by  the  custom  of 
the  place,  credit  was  understood  to  be  given  to  a  certain  day, 
and  deny  it  on  rent,  where  by  the  express  agreement  of  the  par- 
ties the  day  of  payment  was  fixed. 

I  therefore  think  that  rent  should  carry  interest,  unless,  from 
the  conduct  of  the  landlord,  it  might  be  inferred  that  he  meant 
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not  to  incdst  on  it,  or  unless  he  acted  in  an  oppressive  manner 
by  demanding  more  than  was  due,  where  the  tenant  was  willing 
to  do  justice.  There  may  be  other  equitable  circumstances 
making  the  charge  of  interest  improper,  all  of  which  it  would 
be  difiBcult  to  enumerate.  In  the  present  instance,  I  am  of 
opinion  that  the  consideration  of  interest  was  properly  left  to 
ibe  juiy,  and  therefore  the  judgment  should  be  affirmed. 

Teates,  J.,  delivered  a  concurring  opinion. 

Beagkenbidoe,  J.,  delivered  a  dissenting  opinion. 

Jud^rment  affirmed. 


See  SeUeek  y.  French,  and  note,  ante,  18fi,  for  a  oonaidention  of  ihia  nbjeeii 


White  v.  Commonwealth. 

[6  BzancT,  179.] 

BcmcnssoY  ov  Chabob  m  Imdiotmbnt. — ^An  indictment  ofaaiging  that  the 
defendant^  with  a  certain  stone  which  he  held,  in  and  npon  the  right  side 
of  the  head  of  the  deceased,  feloniously,  etc.,  did  cast  and  throw,  and 
that  the  defendant,  with  the  stone  aforesaid,  the  deceased  in  and  upon 
the  right  side  of  the  head  felonioosly,  etc.,  did  strike,  sufficiently  charges 
that  tiie  defendant  threw  the  stone  and  struck  the  deceased. 

Chaboiko  Dbgbee  or  Mubdeb. — In  an  indictment  for  murder  it  is  not  nece»> 
sary  so  to  describe  the  offense  as  to  show  whether  it  be  murder  of  the 
first  or  second  degree.  Nor  is  it  necessary  that  the  indictment  should 
conclude  against  the  form  of  the  statute. 

Sttle  ov  Pbocess. — ^Process  must  go  in  the  name  of  the  commonwealth,  but 
it  is  immaterial  in  what  part  of  the  precept  the  commonwealth  is  intro- 
duced, so  that  the  command  is  given  in  its  name. 

BuiO(0Ni270  JuBT. — In  a  precept  to  the  sheriff  to  summon  the  grand  and  petit 
jury,  it  is  sufficient  to  command  him  to  cause  to  come  before  the  judges 
twenty-four  good  and  lawful  men,  without  commanding  him  in  what 
manner  they  are  to  be  drawn  or  selected. 

JOBOBS  TBOM  BODT  01  CouNTT. — A  precept  to  the  sheriff,  commanding  him 
to  cause  to  come,  etc.,  '*  twenty-four  good  and  lawful  men,  of  the  body 
of  the  county  of  C,  aforesaid,  then  and  there  to  inquire,  present,  do  and 
perform  such  things  as  on  behalf  of  the  commonwealth  shall  be  enjoined 
them,'*  and  also  a  competent  number  "  of  sober  and  judicious  persons,  and 
none  other,  as  jurors  for  the  trial  of  all  issues, "etc.,  contains  no  command 
to  convene  the  petit  jnrora  from  the  body  of  the  county  of  C. ;  and  there- 
fore, if  it  does  not  appear  by  the  return  or  the  panel,  that  the  petit  jurors, 
in  fact,  came  from  the  body  of  the  county,  the  error  is  fatal 

Ebbob  to  the  court  of  oyer  and  terminer.     The  plaintiff  in 
jrror  had  been  indicted  and  adjudged  guilty  of  murder.     The 
xceptions  to  the  indictment  appear  from  the  opinion. 
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WaUa  and  Duncan,  for  the  plaintiff  in  eiror. 

Oarothers,  contra, 

TiLaHVAN,  C.  J.  Edward  White  has  been  convicted  of  miir- 
der  in  the  first  degree,  and  jadgment  of  death  passed  againBi 
him  by  the  coort  of  oyer  and  terminer  for  the  oouniy  of  Cum- 
berland. By  permission  of  the  attorney-general,  the  record  has 
been  removed  to  this  court,  and  several  errors  have  been  assigned 
on  which  we  are  now  to  deliver  our  opinion.  The  ezoeptioDS 
which  have  been  taken  go  both  to  the  indictment  and  the  pro- 
cess. To  the  indictment  it  is  objected,  first,  that  the  offense  is 
not  charged  with  sufiScient  certainty,  and,  next,  that  it  does  not 
conclude  against  the  form  of  the  act  of  assembly. 

1.  It  is  said  in  the  indictment,  that  Edward  White,  with  a 
certain  stone  which  he  held  in  his  right  hand,  in  and  upon  the 
right  side  of  the  head,  near  the  right  temple  of  Samuel  Samp- 
son, feloniously,  etc.,  did  cast  and  throw;  and  that  the  said 
Edward  White,  with  the  stone  aforesaid,  so  as  aforesaid  cast 
and  thrown,  the  aforesaid  Samuel  Sampson  in  and  upon  the 
right  side  of  the  head,  near  the  right  temple  of  him,  the  said 
Samuel  Sampson,  feloniously,  etc..  did  strike,  etc.  The  objeo- 
tion  is,  that  it  is  not  said  in  the  first  instance  that  White  threw 
the  stone  at  all,  but  only  that  he  threw  with  the  stone;  and  thai 
the  subsequent  averment  that  he  struck  Sampson  with  the  stone 
so  as  aforesaid  cast  and  thrown,  does  not  amount  to  a  positive 
assertion,  because  it  refers  to  the  casting  and  throvring  as  afore* 
said,  when,  in  fact,  it  had  not  been  said  before  that  he  did  cast 
and  throw  it.  The  action  of  White  is  not  as  well  described  as 
it  might  have  been;  but  upon  the  whole  it  is  sufficiently  aUeged 
that  he  threw  the  stone  and  struck  Sampson  with  it.  Castiog 
and  throwing  with  a  stone,  cannot  be  understood  as  using  a 
stone  for  the  instrument  of  throwing;  it  was  the  object  thrown, 
and  the  cast  or  throw  was  made  upon  the  right  side  of  the  head 
of  Sampson.  This,  to  be  sure,  is  an  awkward  kind  of  expresmon 
and  not  very  good  grammar;  but  in  the  words  which  follow,  it 
is  x>ositively  asserted,  that  White  struck  the  deceased  with  th* 
stone  cast  as  aforesaid.  Taking  it  altogether,  then,  it  sufficientl) 
appears  that  White  threw  a  stone  with  which  he  struck  Samf^ 
son,  and  thus  killed  him. 

2.  Where  a  statute  creates  an  offense,  the  indictment  moil 
charge  it  as  being  done  against  the  form  of  the  statute.  Bat 
where  the  statute  only  inflicts  a  penalty  upon  that  which  was 
an  offense  before,  it  need  not  be  laid  to  be  against  the  form  of 
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the  Btatote,  becanae  in  tnith  the  offense  does  not  Tiolate  the 
etatute.  That  this  is  the  rule  was  decided  in  the  case  of  the 
Commonwedlih  y.  Searle,  2  Binney,  339  [4  Am.  Dec.  446].  The 
only  question  then  will  be,  was  murder  of  the  first  degree  an 
offense  created  by  act  of  assembly?  This  depends  on  the  see- 
ond  section  of  the  act, ''  for  the  better  preventing  of  crimes/' 
etc.,  passed  April  22,  1794.  After  reciting  that  the  scTeral 
offenses  which  are  included  in  the  general  denomination  of 
murder,  differ  so  greatly  in  degree  of  atrociousnese  that  it  is 
unjust  to  involye  them  in  the  same  punishment,  it  is  enacted 
that  all  murder  which  shall  be  perpetrated  by  means  of  poison, 
etc.,  etc.,  shall  be  deemed  murder  of  the  first  degree,  and  all 
other  kinds  of  murder,  shall  be  deemed  murder  of  the  second 
degree,  and  the  jury  before  whom  any  person  indicted  for  mur- 
der shall  be  tried,  shall,  if  they  find  such  person  guilty,  ascer- 
tain in  their  verdict  whether  it  be  murder  in  the  fiist  or  second 
degree;  but  if  such  person  shall  be  conricted  by  confession,  the 
court  shall  proceed  by  examination  of  witnesses,  to  determine 
the  degree  of  the  crime,  and  to  give  sentence  accordingly. 
^ow  this  act  does  not  define  the  crime  of  murder,  but  refers  to 
it  as  a  known  offense;  nor  so  far  as  concerns  murder  in  the  first 
degree,  does  it  alter  the  punishment  which  was  always  death. 
All  that  it  does  is  to  define  the  different  kinds  of  murder,  which 
aball  be  ranked  in  different  classes,  and  be  subject  to  different 
ponishments. 

It  has  not  been  the  practice  since  the  passing  of  this  law,  to 
alter  the  form  of  indictments  for  murder  in  any  respect;  and  it 
plainly  appears  by  the  act  itself  that  it  was  not  supposed  any 
Alteration  would  be  made.  It  seema  taken  for  granted  that  it 
would  not  always  appear  on  the  face  of  the  indictment  of  what 
degree  the  murder  was,  because  the  jury  are  to  ascertain  the 
degree  bj  their  verdict,  or  in  case  of  confession  the  court  are  to 
aaoertain  it  by  examination  of  witnesses.  But  if  the  indict- 
inents  were  so  drawn  as  plainly  to  show  that  the  murder  was  of 
the  first  or  second  degree,  all  that  the  jury  need  do  would  be 
to  find  the  prisoner  guilty  in  manner  and  form,  as  he  stands 
indicted.  In  the  case  of  the  CommonweaUh  v.  Joyce  and  McUhias, 
Oyer  and  Terminer,  Philadelphia,  February,  1EK)8,  before  0.  J. 
Tilgfaman  and  Judge  Smith,  who  were  convicted  of  the  murder  of 
SRia  Cross,  it  was  moved  in  arrest  of  judgment,  because  the  in- 
dictment did  not  charge  the  murder  to  have  been  committed 
by  a  willful,  deliberate  and  premeditated  killing,  as  expressed 
in  the  act  of  assembly.    But  the  motion  was  overruled,  and  the 
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murderers  executed.    I  am  therefore  of  opinion  that  the  in-* 
dictment  is  good. 

The  exceptions  to  the  process  remain  to  be  considered.  The 
precept  to  the  sheriff  is  in  the  names  of  the  president  of  the 
district  and  two  of  the  associate  judges  of  the  court  of  com- 
mon pleas,  under  their  hands  and  seals.  The  style  is,  'Hhe 
judges  to  the  sheriff  greeting:  In  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Pennsylvania,  you  are  hereby 
commanded,"  etc.  It  is  objected:  1.  That  the  style  should 
have  been  "  the  commonweal tii  to  the  sheriff  greeting;"  2.  That 
the  precept  should  have  been  issued  under  the  seal  of  the  court 
of  pyer  and  terminer;  8.  That  the  sheriff  should  have  been 
commanded  to  have  the  jurors  selected  and  drawn  in  the  man- 
ner directed  by  law;  4.  That  the  sheriff  is  not  commanded  to 
return  petit  jurors  of  the  county  of  Cumberland,  nor  does  it 
apx>ear  on  the  record  that  they  were  of  that  couniy.  These 
objections  shall  be  considered  in  their  order. 

1..  It  is  declared  by  the  present  constitution  of  Pennsylvania, 
art.  5,  8ec.  12,  that  the  style  of  all  process  shall  be  **  the  com- 
monwealth of  Pennsylvania;"  and  tiiis  provision  is  copied  from 
the  twentynseventh  section  of  the  frame  of  government  of  1776. 
The  expression  of  the  style  being  in  a  certain  way,  does  not 
convey  a  precise  idea.  It  is  said  by  the  counsel  for  the  pris- 
oner that  the  process  shall  begin  with  these  words,  and  in  gen- 
eral  process  issuing  from  courts  of  record  does  not  begin  so; 
and  yet  the  substantial  intent  of  the  constitution  would  seem  to 
be  satisfied  if  the  command  is  given  in  the  name  and  by  the  au- 
thority of  the  commonwealth  in  whatever  part  of  the  precept 
that  command  is  expressed.  In  the  same  section  of  the  consti- 
tution, where  it  is  intended  to  direct  the  place  in  which  par- 
ticular expressions  shall  stand,  it  is  clearly  pointed  out  **  all 
prosecutions  shall  conclude  against  the  peace  and  digniiy  of 
the  commonwealth."  It  is  now  thirty-seven  years  since  the 
formation  of  the  constitation  of  1776,  and  during  all  that  time 
the  precepts  of  courts  of  oyer  and  terminer  have  been  in  the 
same  form  as  this.  Courts  of  oyer  and  terminer  were  held  soon 
after  the  making  of  that  constitution,  so  that  the  constructioD 
first  put  upon  it  was  contemporaneous  with  the  constitution 
itself,  and  no  doubt  adopted  by  some  of  those  who  were  framers 
of  it.  A  construction  thus  commenced  and  thus  continued  is 
entitled  to  the  highest  respect.  The  imperfections  of  language 
causes  much  uncertainty  in  writings  which  have  been  drawn  up 

ith  the  greatest  deliberation.    It  is  of  great  importance  that 
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the  coD^itmction  should  be  fixed  aa  boou  as  possible,  and  who^^ 
once  fixed,  it  should  be  adhered  to,  unless  palpably  wrong,  ^nd 
prodactiye  of  inconvenience.  It  is  of  no  consequence  ir.  what 
part  of  the  process  the  commonwealth  is  introduced,  so  rhat  th'^ 
command  is  given  in  its  name.  This  is  done  in  tlit"  prectj^c 
nnder  consideration,  and  as  it  is  agreeable  to  consbiut  usage^  I 
sutk  of  opinion  that  it  is  sufficient. 

2.  Much  of  what  has  been  said  will  apply  to  the  second  ex- 
ception. The  usual  form  has  been  under  the  seals  of  the  judges. 
Vrecepts  that  issue  or  are  supposed  to  issue  from  a  court  of 
record  during  its  session  are  under  the  seal  of  the  court.  But 
this  is  not  the  case  with  precepts  for  a  court  of  oyer  and  ter- 
miner. Emergencies  may  arise  requiring  such  courts  to  be  held 
on  a  sudden.  There  are  no  particular  periods  appointed  by  law 
for  the  holding  of  them.  The  judges  may  appoint  them  at  their 
pleasure,  and  this  appointment  need  not  be  made  during  the 
sitting  of  any  court.  As  for  a  seal,  there  is  no  occasion  for "" 
particular  one  for  these  courts.  The  judges  of  the  supreme 
court  have  no  seal  for  the  courts  of  oyer  and  terminer  held  by 
ihem;  and  this  is  the  case  in  many  instances  with  the  judges  of 
the  common  pleas.  There  is  no  weight,  therefore,  in  this  ob- 
jection. 

3.  The  command  to  the  sheriff  is,  that  on  a  certain  day  he 
cause  to  come  before  the  judges  twenty-four  good  and  lawful 
men,  etc.  This  is  the  accustomed  and  best  form.  Entering 
into  details  is  dangerous,  because  something  may  be  omitted^ 
and  it  is  unnecessary,  because  the  sheriff  must  be  supposed  tr 
know  his  duty,  and  is  bound  to  perform  it.  If  he  neglects  any 
part  of  it  those  whom  it  concerns  may  set  the  process  aside. 

4.  The  fourth  and  last  exception  is,  that  it  does  not  appear 
ih&i  the  petit  jury  came  from  the  body  of  the  county,  and  if  well 
ponded  it  is  fatal.  The  command  to  the  sheriff  is  that  he  cause 
io  come,  etc.,  **  twenty-four  good  and  lawful  men  of  the  body  of 
the  county  of  Cumberland  aforesaid,  then  and  there  to  inquire, 
present^  do  and  perform  such  things,  as  on  behalf  of  the  com- 
monwealth, shall  be  enjoined  them;  and,  also,  a  competent 
number  of  sober  and  judicious  persons,  and  none  other,  as 
jurors  for  the  trial  of  all  issues,"  etc.  Why  the  words  good  and 
lawful  men,  applied  to  the  grand  jurors,  are  dropped,  and  sober 
and  judicious  persons  put  in  their  place,  as  to  petit  jurors,  I 
know  not.  The  act  of  twenty-ninth  of  March,  1805,  does  indeed 
direct  that  jurors  shall  be  sober  and  judicious  persons;  but  the 
words  good  and  lawful  men  comprehend  that  and  every  othei 
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requisite.  I  do  not  think,  however,  that  this  change  of  phrase 
is  material;  but  are  the  words  ''  of  the  county  of  Cumberland," 
which  follow  good  and  lawful  men,  connected  by  the  copalstiTes, 
and  also,  with  the  words  next  succeeding  ''  a  competent  nam 
ber  of  sober  and  judicious  persons,"  etc.  The  description  of 
the  two  sets  of  jurors  are  each  complete  and  independent  of  the 
other;  and  the  use  of  the  copxilative  expressions  is  only  to  show 
that  the  sheriff  is  commanded  to  cause,  to  come,  etc.,  both  one 
jury  and  the  other.  How  this  form  crept  in  among  us,  I  am  at 
a  loss  to  imagine.  I  have  examined  the  printed  entries  of 
criminal  proceedings,  and  find  them  quite  different.  They 
particularly  mention  that  each  jury  is  to  come  from  the  body  of 
the  county.  The  return  of  the  sheriff  makes  no  mention  of  the 
county;  he  indorsed  on  the  precept  ''  jury  summoned  as  within 
commanded  as  per  list  annexed/'  Annexed  is  a  list  of  the 
jurors  mentioning  the  townships  in  which  they  reside,  but 
nothing  is  said  of  the  county.  One  of  the  townships  is  Allen. 
I  know  that  there  are  townships  of  that  name  in  seyeral  counties, 
and  it  may  be  so  with  others.  If  I  were  allowed  to  oonjeotme, 
I  should  have  no  doubt  but  that  the  whole  jury  was  of  Combeiv 
land  county;  and  were  it  a  civil  proceeding,  I  would  try  hard  to 
get  over  the  objection.  But  where  life  is  at  stake,  I  dare  not 
endeavor  to  be  ingenious.  Having  attentively  considered  the 
precept,  it  appears  to  me,  that  without  torturing  it  we  cannot 
understand  that  the  petit  jury  were  to  be  of  the  county  of  Oiiiii- 
berland.  I  am  therefore  of  opinion  that  the  judgment  was 
erroneous  and  should  be  reversed. 
Judgment  reversed. 

As  to  the  neoesnty  of  framing  the  indiotment  ftooordiiig  to  the  ctatnli^ 
Wharton,  1  Or.  Law,  sec  411,  thus  kys  it  down:  "If  the  atatate  ia  only  de> 
daratory  of  what  was  a  previous  offense  at  common  law,  without  adding  to  or 
altering  the  punishment,  *  *  *  the  indiotment  need  not  conclude  agviast 
the  form  of  the  statute.  Where  a  statute  only  inflicts  a  punishment  on  that 
which  was  an  offense  before,  judgment  may  be  given  for  the  punishment  pre- 
scribed therein,  though  the  indictment  does  not  conclude  contra  formam 
MtatutV*  The  same  author,  2  Or.  Law,  sec.  1067,  refers  to  the  sufficiency  of 
the  charge  as  held  in  this  case,  noticing  a  similar  case:  SUUe  v.  Owen^  4  Am. 
Dec  571.  At  sec  1115  he  says:  ''It  is  not  necessaiy,  nor  is  it  the  praotioe 
to  designate  the  grade  of  homicide  in  the  indictment,  nor  that  the  killing 
should  be  chaxged  to  be  willful,  deliberate,  and  premeditated."  In  State  t. 
Cleveland^  58  Mc  587,  the  dictum  of  Chief  Justice  Tilghman  is  doubted,  *'tfaat 
if  the  indictment  were  so  drawn  as  plainly  to  show  that  the  murder  was  of 
the  first  or  second  degree,  all  that  the  jury  need  do  would  be  to  find  the  pna- 
oner  guilty  in  manner  and  form  as  he  stands  indicted.  '*  Dickerson,  J.,  says: 
"The  question  before  the  court  in  that  case  was,  not  whether  the  jury  shoold 
specially  find  the  degree  of  murder,  but  whether  the  degree  of  mnider  shoulil 
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l^e  set  forth  in  the  indictment.  The  case  did  not  call  for  the  remark  of  Clief 
Justice  Tilghman;  and  it  has  been  ttniversally  treated  aa  a  dictum  not  only 
l3!y  the  courts  in  other  states  but  by  the  court  in  Pennsylvania,  in  more  recent 
^aaes.  Accordingly  it  was  held  in  Johnson  y.  Commonwealth,  24  Pa.  St.  386 
{deoided  in  1856),  under  a  statute  requiring  the  jury  to  find  the  degree  of  the 
amrder,  that  in  an  indictment  charging  the  killing  by  drowning,  a  verdict  of 
'guilty  in  manner  and  form  as  the  prisoner  stands  charged'  is  not  a  oonvicticia 
•of  murder  in  the  first  degree.  In  that  case  the  sentence  of  death  was  reversed 
and  annulled  on  error,  because  the  jury  did  not  find  the  degree  of  the  murder, 
and  the  record  remitted  to  the  court  to  pass  such  sentenoe  as  was  aathonnd 
^or  conviction  of  murder  in  the  second  degree." 

The  dictum  is  also  condemned  in  Ford  v.  States  12  Md.  M4i 


Commonwealth  v.  Shephbbd. 

[6  Bmnr,  388.] 

MwwMXCM  AB  TO  KoH^AOOSSS.— If  the  husband  has  acoesBto  his  wife^  no  eri* 
denoe  short  cf  his  absolute  impotence  can  hastardiwi  the  issue;  but  if  they 
live  at  a  distance  from  each  other,  so  that  access  is  very  improbable,  the 
question  of  the  legitimacy  may  be  decided  on  a  consideration  of  all  the 
circumstanoes. 

WwaxEKCM  09  Wmi — ^Upon  an  indictment  for  fomieation*  and  bastardy  a 
niairied  woman  is  a  competent  witness  to  pto?e  th0  criminal  odmcotion 
with  her. 

LnxxoTMBRT,  and  conTiction  of  fomieation.    Motion  for  a  ntfw 
teial  made  upon  grounds  which  appear  from  the  opinion, 

Browne^  for  the  defendant. 

Euring,  contra, 

TiumMAN,  C.  J.  This  is  a  motion  for  a  new  trial  by  William 
iSiepherdy  who  has  been  conyicted  of  fomieation  with  Sarah 
Myers,  and  ^^getting  a  bastard  child  on  her  body.  The  reasons 
aBsigned  are,  that  the  judge  who  tried  the  cause  admitted  im- 
jxropei  evidence,  and  erred  in  his  charge  to  the  jury.  Also, 
that  the  verdict  was  against  the  evidence.  Sarah  Myers  was  a 
married  woman.  Her  husband  had  left  her  some  years  pre- 
wious  to  the  birth  of  the  bastard  child;  he  lived  in  New  York 
and  she  in  £en^ngton,  near  Philadelphia.  The  judge  charged 
the  jury,  that  if,  on  consideration  of  all  the  evidence,  they 
Biiould  be  of  opinion  that  the  husband  had  no  access  to  his  wife, 
and  that  the  child  was  really  begotten  by  the  defendant,  they 
uight  find  him  guilty  of  both  fornication  and  bastardy.  In 
this  he  was  clearly  right.  In  old  times  it  seems  to  have  been 
iiolden  that  a  child  bom  of  a  married  woman,  whose  husband 
within  the  four  seas  which  bounded  the  kingdom,  could  not 
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\e  considered  as  illegitimate.  This  was  unreasonable.  When 
the  husband  has  access  to  his  wife,  it  is  right  that  no  evidence, 
short  of  absolute  impotence  of  the  husband ,  should  bastardize 
the  issue.  But  where  they  live  at  a  distance  from  each  other, 
80  that  access  is  very  improbable,  the  legitimacy  of  the  child 
should  be  decided  upon  a  consideration  of  all  circumstances. 
The  law  was  so  laid  down  in  PendreU  v.  PendreU,  in  the  fifth 
year  of  George  II.,  2  Stra.  925,  and  has  ever  since  been  consid- 
ered as  settled. 

With  respect  to  the  evidence  admitted  at  the  trial,  it  is  ob- 
jected, 1.  That  Sarah  Myers  was  not  a  competent  witness;  and, 
2.  That  granting  her  to  be  such,  she  ought  not  to  have  been  asked 
'*  how  long  it  was  since  she  had  seen  her  husband.''  The  first 
objection  is  founded  upon  a  supposition  that  her  evidence  was 
received  under  our  act  of  assembly,  which  provides  that  a  man 
may  be  convicted  of  bastardy  on  the  oath  of  the  mother  of  the 
child,  being  a  single  woman.  My  brother  Teates,  before  whom 
the  cause  was  tried,  mentions' the  case  of  Dr.  McClean,  against 
whom  a  married  woman  was  admitted  as  a  witness  after  f uU 
argument,  and  the  law,  as  h^  conceives,  has  been  so  taken  ever 
since.  McClean's  case  was  before  my  memory,  but  I  have  no 
doubt  of  its  being  decided  on  correct  principles,  because,  throw- 
ing the  act  of  assembly  out  of  question,  the  woman  would  be  a 
competent  witness  from  the  necessity  of  the  case,  upon  common 
law  principles.  I  do  npt  mean  that  she  would  be  a  witness  to 
all  purposes,  but  only  as  far  as  the  necessity  extends,  that  is  to 
prove  the  criminal  connection.  Further  than  that  she  ought 
not  to  go;  because  everything  else  is  capable  of  proof  by 
other  persons,  and  nothing  but  necessity  will  warrant  the  dis- 
pensing with  the  rule,  that  a  woman  shall  not  be  a  witness  in  a 
matter  wherein  her  husband  is  concerned;  and  here  he  is  very 
much  concerned,  both  in  property  (for  he  is  bound  to  mftinfa^t^ 
the  child  if  it  be  legitimate)  and  in  character. 

That  the  wife  may  be  a  witness  to  the  extent  I  have  men* 
tioned,  and  no  further,  I  consider  well  established  in  the  caaes 
of  2'he  King  v.  Eeading^  Cas.  Temp.  H.  79,  and  The  King  v. 
TJie  InhabUarUa  of  Bedd,  Id.  879;  2  Str.  1076;  Andr.  8.  I 
should,  therefore,  be  of  opinion,  that  it  was  improper  to  ask 
"  how  long  it  was  since  the  wife  saw  the  husband,^' unless  some- 
thing which  had  been  asked  by  the  defendant's  counsel  on  her 
cross-examination,  made  way  for  it.  Without  some  such  cir- 
cumstance, it  would  have  been  improper,  because  the  answer 
*'  that  she  had  not  seen  her  husband  for  eight  years,"  might  go 
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for  towards  proving  his  non-access,  which  it  is  not  oompetent 
to  her  to  proye,  that  being  a  matter  capable  of  proof  by  others. 
The  jndge  considered  the  questions  put  by  the  defendant  on  the 
cross-examination,  as  making  way  for  the  question  objected  to, 
viz. ,  **  When  had  she  last  seen  her  husband  ?  *'  I  think  it  unneo* 
essaiy  to  consider  that  matter,  because  the  judge  afterwards  ex- 
pressly charged  the  jury  that  they  were  not  to  consider  anything 
which  fell  from  Sarah  Myers  as  evidence  of  non-access.  The 
force  of  what  she  said  was  therefore  taken  off,  just  as  in  the 
sommon  case  of  a  witness,  who,  some  time  after  being  examined, 
is  discovered  to  be  interested  in  the  cause,  when  the  court 
tells  the  jury  that  all  which  had  been  said,  is  to  go  for  nothing. 

But  it  is  again  objected  that  it  may  not  be  in  the  power  of 
the  judge  to  remove  from  the  mind  of  the  jury,  the  impressions 
which  the  evidence  had  made.  I  answer  that  it  is  not  to  be 
supposed  that  the  jury  will  disregard  the  court's  direction  in 
matters  of  law.  Nor  is  there  any  reason  to  suppose  they  did 
so  in  this  case,  where  there  was  strong  evidence  of  non-access 
by  other  witnesses.  It  was  proved  that  the  husband  had  left 
his  wife,  and  resided  in  New  York  for  several  years  before  the 
birth  of  the  child;  nor  was  the  presumption  of  non-access  re- 
sulting from  this,  encountered  by  evidence  sufficient  to  shake  it. 
There  was  proof,  indeed,  that  the  husband  had  been  seen  occa« 
sionally  in  Philadelphia,  but  not  at  or  near  the  time  when  this 
child  was  begotten. 

Had  the  case  rested  upon  the  evidence  of  the  woman  alone, 
I  should  have  been  decidedly  for  a  new  trial;  but  it  appears  to 
xne  that  without  her  testimony  the  jury  would  have  been  war- 
ranted in  concluding  that  there  had  been  no  access.  Having 
said  thus  much,  it  is  unnecessary  to  add  any  remarks  on  the 
remaining  objection  of  the  verdict  being  against  the  evidence. 
XJpon  the  whole  my  opinion  is  against  a  new  trial. 

YxATis,  J.,  delivered  a  concurring  opinion,  BnAOXEiiBiDaB,  J,, 
eoncuned. 

Judgment  for  the  commonwealth- 
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Commonwealth  v.  Wolbert. 

[9  BmnR,  9KL] 

JtantDBi  NOT  DncRABOED  BT  Laghbs  ot  Pubuo  OmcxBS.— Ab  ouamacm 
mt  the  purt  of  tbe  aocoantiiig  offioen  of  the  commonwealth  lor  a  year 
Afid  apwarda  to  compel  the  prothonotary  of  the  commoa  pleai  to  eetUe 
hia  accouBt  of  fees,  does  not  diachaige  the  suretieB  in  the  official  bond  of 
the  prothonotary,  although  the  officers  are  authorized  to  compel  an  ac- 
count at  tiie  end  of  each  year,  and  to  enforce  payment  by  execution. 

VoLUKTABY  BovD  Biin>iNO  OS  PuBLio  Otficbb.— The  bond  of  the  protho- 
notary, tiiougfa  not  required  by  any  law,  is  nevertheless  binding  on  him 
and  his  soretiee  as  a  voluntary  bond;  and  being  in  the  first  place  for  the 
use  of  the  commonwealth,  a  payment  under  it  to  an  individnal  creditor 
of  the  prothonotary  is  at  the  peril  of  the  surety.  The  commonwealth 
must  be  satisfied  in  the  first  instance  to  the  amount  of  the  penalty. 


SoEBB  FA0U8  upon  a  judgment  obtained  on  the  oflBeial  boni 
of  Frederick  Wolbert,  clerk  of  the  court  of  common  pleas.  A 
irerdict  was  taken  for  the  plaintiff^  subject  to  the  opinion  ol  thif 
^{ourty  from  which  the  facts  appear. 

Wallace  and  IngenoU^  for  the  commonwealth. 

Browne  and  Binney,  for  the  sureties. 

ToADCAH,  0.  J.  Frederick  Wolbert  was  appointed  protho- 
notary on  the  thirtieth  January,  1809.  His  bond  is  dated  thi 
seoomd  Fefaruaiy,  1809,  and  he  was  remored  frcmi  office  tbi 
twenty-fifth  of  April,  1811.  It  is  the  duty  of  the  sereral  protho- 
notanes  io  render  an  annual  account  of  the  fees  received  hj 
them  to  the  accountings  officers  of  the  commonwealth;  and  those 
officers  are  authorized  to  compel  the  rendering  of  an  account, 
and  the  payment  of  the  balance.  On  the  fourteenth  of  March, 
1811,  F.  Wolbert  rendered  an  account  of  fees  received  from 
the  twenty-sixth  of  February,  1810,  to  the  first  of  October  of  the 
same  year.  At  the  same  time  he  wrote  a  letter  to  the  auditor- 
general,  apologizing  for  not  having  rendered  an  account  for  his 
first  year,  ending  the  twenty-sixth  of  Februaiy,  1810,  and  pray- 
ing a  short  indulgence.  This  letter  was  sent  by  W.  Binder, 
one  of  F.  Wolbert's  securities,  together  with  a  sum  of  money  to 
the  amount  of  the  balance  due  on  the  account  rendered.  As 
soon  as  this  account  was  settled  by  the  accounting  officers, 
Wolbert  was  removed  from  office.  An  action  was  commenced 
on  his  official  bond  to  the  next  term  of  the  supreme  court,  which 
was  tried  the  twenty-second  of  June,  1812,  and  the  sum  of  eight 
hundred  and  ninety-six  dollars  and  seventy  cents  found  to  be 
due  the  commonwealth.    Judgment  was  entered  for  the  com* 
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monwealth  for  the  penalty  of  the  bond  at  December  tenn,  1812. 
On  this  judgment  the  present  8ci,  fa,  was  brought  to  March, 
1813,  for  the  recovery  of  the  balance  due  on  another  account  of 
F.  Wolbert  for  fees  received  from  the  first  of  October,  1810.  to 
the  twenty-second  of  April,  1811. 

It  is  contended,  in  the  first  place,  by  the  counsel  for  the  sure- 
ties, that  they  are  discharged  by  the  laches  of  the  accounting 
officers  in  not  calling  on  Wolbert  to  render  his  account  imme- 
diately, on  the  expiration  of  the  first  year.  They  lay  it  down  as 
a  principle,  that  where  the  obligee  agrees  to  do  a  thing  which 
would  lessen  the  responsibility  of  the  sureties,  and  omits  to  do 
it,  they  are  discharged.  Such  is  the  case  of  MarUague  v.  TU- 
cumbe,  2  Tern.  618,  where  one  being  bound  as  surety  for  the 
good  conduct  of  his  son,  who  was  an  apprentice  to  a  merchant, 
and  the  master  undertaking  to  see  the  cash  account  settled 
monthly,  it  was  held  that  the  surety  was  discharged  from  his 
responsibility  for  embezzlements  of  cash  by  the  apprentice,  after 
the  first  month,  because  the  master  had  failed  in  his  engage- 
ments to  see  the  cash  accounts  settled.  This  was  very  reason- 
able, because  if  the  master  had  performed  his  part  of  the  con- 
tract, it  is  probable  that  the  evil  practices  of  the  apprentice 
would  have  been  prevented.  But  although  the  commonwealth, 
for  its  own  benefit,  has  authorized  the  accounting  officers  to 
compel  a  settlement  and  payment,  yet  it  never  engaged  to  the 
sureties  that  this  should  be  done  at  any  particular  time.  If, 
indeed,  the  sureties  had  requested  those  officers  to  proceed,  and 
thsy  had  refused  or  neglected  to  do  so,  the  case  would  have 
borne  a  very  different  aspect;  but  xmtil  such  a  case  arises  I  shall 
give  no  opinion  on  it.  The  case  of  TJie  People  v.  Jansen,  was 
also  cited  from  7  Johns.  832  [6  Am.  Dec.  276].  There  the  sure- 
ties of  a  loan  officer  were  held  to  be  discharged,  through  the 
negligence  of  the  public  officers,  whose  duty  it  was,  by  the  law 
under  which  the  bond  was  taken,  to  examine  the  loan  officer's 
accounts  annually,  and  remove  him  in  case  of  default.  The 
negligence  in  that  case  was  very  extraordinary  indeed.  The  loan 
officer's  accounts  were  not  examined  for  several  years,  and  he 
was  suffered  to  remain  in  office  ten  or  twelve  years  after  making 
default.  Meanwhile  the  surety  died  without  having  received 
notice  of  the  default.  Add  to  this,  that  after  a  suit  had  been 
brought  against  the  principal,  while  in  good  circumstances, 
indulgence  was  given  until  he  became  insolvent. 

But  how  different  was  that  case  from  the  present.  Frederick 
Wolbert  was  removed  from  office  as  soon  as  it  was  ascertained 
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that  he  had  not  completely  accounted  for  all  fees  receiyed  up  to 
the  time  of  the  rendering  of  his  account,  which  was  but  a  little 
more  than  two  years  from  his  appointment;  and  there  is  great 
reason  to  suppose  that  his  sureties  were  acquainted  with  the 
state  of  his  accounts,  because  Binder  was  the  bearer  of  the  letter 
of  the  fourteenth  of  March,  1811,  in  which  indulgence  was 
asked  on  the  account  for  the  first  year.  It  is  always  in  the 
power  of  the  sureties  to  know  whether  an  account  has  been 
rendered;  and  they  cannot  be  said  to  act  with  reasonable  pru- 
dence if  they  do  not  make  this  inquiry.  There  is  no  occasion 
to  say,  at  present^  whether  any  and  what  degree  of  indulgence 
to  the  principal  will  discharge  the  surety,  because  I  am  decidedly 
of  opinion  that  there  is  no  pretense  for  a  discharge  from  any 
indulgence  given  in  this  case. 

It  was  once  decided  by  the  court  of  common  pleas  for  North- 
umberland county,  that  the  bare  omission  to  bring  an  action  on 
a  bond  for  a  private  debt,  after  it  was  due,  was  a  dischaige  of 
the  surety.  But  that  decision  was  reversed  by  this  court  with- 
out hesitation,  because  there  is  no  principle  of  law  or  equity 
which  calls  upon  the  obligee  to  proceed  with  such  rigor  against 
the  principal,  on  peril  of  losing  his  security. 

It  has  been  determined  in  England  that  where  the  creditor, 
without  consulting  the  surety  enlarges  the  time  of  payment,  so 
as  to  put  it  out  of  his  power  to  proceed  against  the  principal,  if 
required  so  to  do  by  the  surety,  this  shall  operate  as  a  dischaige, 
because  the  debt  is  put  upon  a  different  footing  from  that  on 
which  it  originally  stood,  and  from  that  on  which  the  surety  had 
a  right  to  expect  it  would  remain.  But  it  is  against  all  equity 
and  reason  to  say  that  the  security  is  discharged  by  the  mere 
omission  to  bring  suit,  which  makes  not  the  least  alteration  in 
any  part  of  the  agreement,  express  or  implied.  Nor  do  I  un- 
derstand that  any  such  principle  is  contended  for  in  the  case  of 
a  private  debt;  for  certainly  it  would  introduce  a  scene  of  dis- 
tress, not  called  for  by  public  convenience  or  expediency,  or 
nsquired  by  the  fair  construction  of  the  contract.  A  distinction 
is  taken  between  a  private  debt  and  one  due  from  a  public  offi* 
cer,  who  by  law  may  be  compelled  to  account.  But  granting 
that  such  distinction  is  not  without  foundation,  yet  it  would  re- 
quire much  stronger  circumstances  than  this  case  presents  ic 
operate  as  a  discharge.  It  would  be  essential  that  the  indul- 
gence should  be  without  the  approbation  of  the  surety,  which  I 
do  not  take  to  be  the  case  here,  and  that  alone  is  decisive.  I 
0ay  I  do  not  take  it  to  be  the  caie,  because  when  I  see  Bindel 
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carrying  the  money  due  on  the  account  rendered,  and  the  letter 
by  which  Wolbert  prayed  indulgence  on  the  account,  embracing 
the  first  period  after  his  appointment,  I  cannot  but  conclude 
that  he  (Binder),  so  far  from  thinking  himself  discharged,  joined 
with  Wolbert  in  the  petition  for  f uriJier  indulgence. 

Another  question  is  made  in  this  case.  Supposing  the  com- 
monwealth entitled  to  a  recovety,  to  what  amount  shall  it  be. 
The  defendants  claim  credit  for  a  payment  made  to  Joseph  Par- 
ham,  who  brought  suit  on  the  same  bond  May  22,  1812.  The 
suit  was  submitted  to  arbitration,  and  the  arbitrators  made  an 
award  in  faTor  of  the  plaintiff  for  four  hundred  and  fifty-six 
dollars  and  seventy  cents,  which  was  filed  July  2, 1812,  and  of 
course  by  virtue  of  our  act  of  assembly  had  the  effect  of  a  judg- 
ment on  that  day,  so  that  Parham's  suit  was  instituted  after  that 
of  the  commonwealth,  but  his  judgment  was  prior.  We  are  to 
consider  then,  what  is  the  nature  of  the  official  bond  of  the 
prothonotaiy,  and  for  whose  benefit  was  it  given.  After  a  care- 
ful examination,  it  appears  that  there  was  no  act  of  assembly 
requiring  such  bond.  Before  the  adoption  of  the  present  con« 
Btitution,  it  was  not  the  custom  for  the  prothonotaries  to  give 
bonds;  but  since,  the  governor  has  required  them  of  his  own 
motion.  Supposing  them  then  to  be  voluntary  on  the  part  of 
the  obligors,  yet  being  given  for  a  useful  purpose  they  are  valid 
in  law.     But  for  whose  use  are  they  ? 

The  bond  in  this  case  is  given  to  the  commonwealth  for  the 
use  thereof.  These  are  the  expressions,  and'  taken  literally, 
they  indicate  a  use  for  the  commonwealth  only.  But  perhaps 
the  use  may  be  extended  to  private  persons,  who  may  be  injured 
by  the  official  misbehavior  of  the  prothonotary,  because  the 
condition  extends  to  all  the  duties  of  his  office.  We  have  an 
old  act  of  assembly  made  in  the  year  1713,  by  the  fourteenth 
auction  of  which,  1  Smith's  Laws,  85,  it  is  enacted  that  all 
bonds  given  by  direction  of  any  law,  by  persons  in  office,  for 
the  due  execution  of  their  respective  offices,  shall  be  for  the 
use  of,  and  in  trust  for  the  persons  concerned,  and  the  mode  of 
proceeding  on  such  bonds  is  pointed  out.  But  this  act  does 
not  comprehend  the  bond  in  question,  because  it  is  not  given 
by  direction  of  any  law.  If  private  persons  have  any  interest 
in  it,  then  it  must  be  because  from  its  nature  it  appears  to  be 
in  trust  for  them.  It  is  unnecessary,  however,  to  decide  that 
point,  if  the  commonwealth  has,  as  I  am  clearly  of  the  opinion 
it  has,  a  preference  for  its  whole  claim,  against  all  private  per* 
tons,  not  only  because  the  bond  is  expressed  to  be  for  its  use 
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but  because  the  first  suit  was  commenced  for  the  commonwealth; 
and  the  defendants  shall  not  avail  themselves  of  their  n^ligence 
or  coUasion  with  Parham  in  suffering  him  to  obtain  judgment 
in  his  action.  It  was  the  duty  of  the  defendants  to  plead  be- 
fore the  arbitrators,  that  a  prior  action  had  been  brought  for 
the  use  of  the  commonwealth,  and  was  then  depending,  and  if 
the  arbitrators  had  overruled  the  plea  an  appeal  should  have 
been  entered.  So  that  if  the  defendants  suffer  by  Pazham'a* 
judgment,  they  have  nobody  to  blame  but  themselTes. 

Upon  the  whole,  it  appears  that  the  commonwealth  obtained 
judgment  against  the  defendants  for  the  penalty  of  the  bonds, 
and  that  there  is  no  act  of  assembly,  by  which  any  private  per* 
son  is  let  in.  Neither  is  there  any  principle  of  common  law, 
or  of  equiiy,  by  which  the  commonwealth  will  be  deprived  of 
the  benefit  of  this  judgment  to  its  full  extent,  as  long  as  it  haa 
a  just  demand  unsatisfied,  arising  out  of  a  breach  of  the  bond. 
But  it  has  been  proved  that  there  is  a  just  demand  unsatisfied 
for  fees  received  by  Frederick  Wolbert,  to  the  full  amount  of 
the  penally  of  the  bond,  and  something  more.  I  am,  therefore, 
of  opinion,  that  the  commonwealth  should  recover  all  that  part 
of  the  penalty  which  remains  after  deducting  the  aooKKint  recov- 
ered in  the  first  action. 

Tbatxs,  J.,  delivered  a  concurring  opinion. 

BBAOQaoaaDGB,  J.,  concurred. 

Judgment  for  the  commonwealth. 


BiDDis  V.  James. 

[•  BOBSr,  831.] 

HvADMMUM  ov  L4wa — An  editioii  of  the  laws  pablielied  nndflrtliaantiMcifyof 
the  legultttnre  is  mdenoe,  mm  well  of  the  private  mm  of  the  paUie  kwi  ik 

Ebbob  to  the  court  of  common  pleas.  The  principal  point  in 
the  case  was  as  to  the  admissibility  in  evidence  of  a  pamphlet, 
printed  under  the  authority  of  the  legislature,  to  prove  a  private 
sot  therein  contained. 

Sergeant  and  IngeraM^  for  the  plaintiff  for  error. 
J.  Swing  and  TUgkman,  contra. 

TtLOHKAH,  C.  J.  The  first  paper  objected  to  was  a  copy  of  {he 
act  of  assembly,  printed  by  the  public  printer,  under  the  direo» 
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Cton  of  the  secretaij  of  the  commonwealth,  who  waa  authorized 
by  the  legislature  to  compare  the  copy  with  the  original  roll. 
By  the  law  of  England,  the  copies  of  the  public  laws,  printed 
by  the  king's  printer,  are  read  in  court,  not  as  exidence,  but  as 
bringing  to  the  mind  of  the  court,  a  matter  which  every  man  is 
supposed  to  know,  because  every  man  is  a  party  to  the  publio 
laws,  having  consented  to  them  by  his  representative.  But  a 
private  law  is  to  be  proved  as  any  other  matter  of  fact.  This 
distinction  between  publio  and  private  laws,  is  by  no  means 
satiafactory,  when  applied  to  the  actual  state  of  the  world. 
Whatever  reason  there  might  be  for  supposing  that  eveiy  man 
knew  the  law  in  ancient  times,  when  laws  were  few  and  short, 
and  at  the  end  of  each  session  a  copy  of  the  laws  was  sent  to 
the  sheriff  of  every  county,  who  made  publio  proclamation  of 
them  at  the  county  court,  and  suffered  the  people  to  read  them, 
and  take  copies  at  their  pleasure,  1  Bl.  Com.  185,  yet  there  iff 
no  ground  for  this  supposition  at  present,  when  laws  are  nnmer« 
Dus,  long  and  intricate,  when  they  are  not  published  by  procla- 
mation; and  when  in  fact,  neither  the  people  nor  even  the 
judges  have  any  opportunity  of  knowing  them,  but  from  printed 
copies.  It  is  for  this  reason  that  it  has  been  usual  for  the 
legislatures  of  the  several  states  to  have  the  laws  printed  by 
authority.  Confidential  persons  have  been  selected  to  compare 
the  copies  with  the  original  rolls,  and  superintend  the  printing. 
The  object  of  this  provision  was  to  furnish  the  people  with 
authentic  copies;  and  from  their  nature,  printed  copies  of  this 
kind,  either  of  public  or  private  laws,  are  as  much  to  be  de- 
pended on  as  the  exemplification,  verified  by  an  officer,  who  is 
the  keeper  of  the  record.  In  England  there  is  no  provision  by 
parliament  for  the  publication  of  their  laws.  They  are  printed 
by  the  king's  printer.  They  ought,  therefore,  to  be  a  difference 
in  the  law  of  evidence,  respecting  printed  copies  in  the  two 
countries.  And  we  find  that  when  the  subject  has  been  pre- 
sented to  the  minds  of  the  American  judges,  they  have  not  failed 
to  be  struck  with  the  difference.  In  the  case  of  Thomson  v. 
Ifusser,  1  Dall.  463,  this  court  admitted  the  printed  copy  of  a 
Virginia  act  of  assembly.  This  decision  abolished  the  distino* 
tion  between  public  and  private  acts,  because  it  could  not  be 
supposed  that  the  people  of  Pennsylvania  were  acquainted  with 
the  public  laws  of  Virginia,  having  never  made  or  consented  to 
them,  either  in  person  or  by  representative.  In  Young  v.  The 
Bank  of  Alexandria^  4  Cranch,  388,  the  subject  was  brought 
before  the  supreme  court  of  the  United  States,  when  Chief 
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Justice  Marshall  expressed  his  opinion,  that  whether  the  laws 
were  publio  or  private,  yet  being  printed  bj  the  public  printer, 
by  order  of  the  legislature,  agreeably  to  a  general  act  of  assem- 
bly for  that  purpose,  it  must  be  considered  as  sufficiently 
authenticated.  He  declared  indeed  at  the  same  time,  that  the 
court  would  not  prevent  counsel  from  arguing  the  point,  if  they 
thought  they  could  support  the  contrary  opinion,  but  the 
counsel  declined  the  attempt.  This  opinion  of  Chief  Justict 
Marshall  appears,  to  me,  to  be  perfectly  correct.  I  am  for  admiU 
ting  the  printed  copies,  authorized  by  the  legislature,  either  of 
this  or  any  other  state,  whether  the  laws  be  public  or  private. 

[The  remainder  of  the  opinion  was  confined  to  the  constnuh 
tion  of  certain  local  statutes  and  is  of  no  general  value.] 

Yeates  and  BaAOXENBiDaE,  JJ.,  concurred. 


See  Car^fidd  ▼.  Squire,  1  Am.  Dea  71;  and  Woodbridge  v.  AutUn^  4  Id.  740L 


McAllister  v.  Marshall. 

[6  BnnnT,  838.] 

AflSiGNMSNT,  Whkn  FRAUDULEirr. — An  aasigmnent  ezecated  by  an  inaolveat 
debtor  with  an  understanding  that  part  of  the  property  assigned  shall  bs 
conveyed  to  trustees  for  the  use  of  his  family,  is,  so  far  as  it  respects  tbs 
property  conveyed  in  trust  for  the  family,  fraudulent  and  void  as  to  aU 
creditors  who  do  not  assent  to  the  arrangement,  and  the  nan-assenting 
creditors  may  take  it  in  execution. 

EjEorasMT  for  a  house  and  lot  of  land.  The  plaintiff  claimed 
under  a  purchase  at  a  sheriff's  sale  upon  an  execution  in  an  ac- 
tion in  which  plaintiff  had  recovered  judgment  against  defend- 
ant. Defendant's  title  was  under  a  certain  assignment.  Prior 
to  the  action  in  which  plaintiff  had  obtained  judgment,  Charles 
Marshall  &  Son  made  an  assignment  of  all  their  effects  to  Pratt, 
Morrell  and  Smith  in  trust  for  the  benefit  of  the  assignors* 
creditors.  These  trustees  had  been  regularly  chosen  at  a  meet- 
ing of  the  creditors,  who  had  executed  powers  of  attorney  to  the 
trustetsB  to  dispose  of  the  effects  for  the  benefit  of  the  creditors, 
and  had  executed  releases,  in  full,  of  their  demands  against 
Marshall  &  Son.  Soon  afterwards,  the  trustees  executed  a  deed 
of  asbignment  of  the  property  in  question,  to  certain  trustees 
for  the  use  and  benefit  of  Marshall's  family.  It  was  under  this 
assignment  defendant  claimed.  Pratt,  Morrell  and  Smith  were 
oreditora  of  defendant;  plaintiff  knew  of  this  second  asei<mment 
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at  the  time  of  the  sherifTs  sale;  but  had  never  attended  any  of 
the  meetings  of  the  creditors  nor  signed  the  powers  of  attorney 
to  Pratt,  etc. 

The  question  was,  as  to  the  validity  of  the  assignment  in  trust 
for  the  family  of  Marshall,  and  its  sufficiency  to  protect  th« 
property  from  plaintiff's  execution. 

Sophinaon  and  Tdghman^  for  the  plaintiff. 

Levy  and  IngersoU,  contra,  cited  Chapman  v.  Tannery  1  Vem. 
267;  WaUcer  v.  Preaurick,  2  Ves.  622;  Fatoell  v.  FaioeU,  Amb.  724, 

TiLGHMAK,  C.  J.  When  the  cause  was  argued,  I  strongly  in- 
clined to  the  opinion  that  the  trust  might  be  supported,  because 
the  creditors  by  whom  it  was  created  had  debts  fairly  due  from 
Charles  Marshall  and  son,  to  a  much  greater  amount  than  the 
value  of  their  whole  property;  so  that  the  relinquishment  of 
part  in  favor  of  the  family  seemed  no  more  than  giving  up  what 
was  their  own;  and  although  this  view  of  the  case  is  just,  sq  far 
as  concerns  the  debtor  and  those  creditors  who  wished  to  pro* 
vide  for  his  family,  yet  on  full  consideration  of  the  bearing  of 
this  transaction  on  other  creditors,  I  have  been  induced  to  alter 
my  opinion.  We  have  no  bankrupt  law.  In  considering,  there- 
fore, what  an  insolvent  debtor  may  do,  and  what  he  may  not 
do,  as  to  the  disposal  of  his  estate,  we  must  have  recourse  to 
the  common  law,  and  the  provisions  of  the  statute,  13  Eliz.  c. 
5.  The  debtor  may  prefer  one  creditor  to  another,  and  for  this 
purpose  he  may  make  a  conveyance  of  any  part  of  his  property 
at  its  fair  value.  But  he  cannot,  under  a  pretense  of  preferring 
one  creditor,  make  a  conveyance  for  the  purpose  of  hindering 
others  from  coming  at  his  property;  nor,  above  all,  can  he  by 
any  mode  of  contrivance  or  secret  trust,  cover  any  part  of  his 
effects  from  the  legal  process  of  any  of  his  creditors.  If  Charles 
Marshall  had  proposed  to  part  of  his  creditors  to  accept  a  con- 
veyance  of  his  whole  estate,  for  the  purpose  of  excluding  all 
others,  who  would  not  consent  that  a  portion  of  it  should  be 
secured  for  his  wife  and  children,  it  cannot  be  doubted  but  the 
proposal  would  have  been  fraudulent,  and  its  acceptance  by  the 
creditors  could  not  have  washed  away  the  stain.  I  do  not  be< 
lieved  that  Mr.  Marshall  intended  in  fact  to  defraud;  and  I  am 
very  sure,  from  personal  knowledge  of  many  of  the  creditors, 
that  they  were  actuated  solely  by  motives  of  benevolence.  But 
we  must  discard  all  private  knowledge  or  conjecture,  and  coi)' 
fldder  the  case  as  it  is  presented  on  the  written  evidence. 

Now,  when  I  look  at  the  assignment,  and  the  reconveyanof 
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of  part  of  the  assigned  property  in  imst  for  the  family  of  the 
assignor,  they  appear  to  be  one  transaction,  as  much  as  if  the 
whole  had  been  contained  in  the  same  deed.  I  mnst  take  it, 
that  part  of  the  consideration  of  the  assignment  was  that  there 
should  be  a  reconveyance;  in  other  words,  the  assignment  was 
executed  with  an  understanding  that  the  family  should  be  pro- 
vided for  by  a  gift  of  the  house  and  lot.  The  condition  imposed 
on  all  the  creditors  who  had  not  executed  the  power  of  attorney 
was  unreasonable;  not  only  were  they  to  release  all  demands, 
but  also  to  leave  it  to  the  discretion  of  persons  whom  they  had 
not  chosen,  to  relinquish  at  their  pleasure  any  portion  of  the 
property  received  from  their  debtors.  This  is  going  further 
than  is  warranted  by  the  decisions  of  this  or  any  other  court. 
In  IdppincoU  v.  Barker,  2  Binn.  174  [4  Am.  Dec.  433],  it  was 
held  that  an  assignment  of  all  the  debtor's  property,  "to  be 
equally  divided  among  all  the  creditors  who  should  sign  a  re- 
lease within  a  given  time,  was  valid.  The  opinion  of  tiie  court 
was  restricted  to  the  particular  circumstances  of  that  case,  in 
which  creditors,  to  a  greater  amount  than  the  whole  estate,  as 
soon  as  they  were  informed  of  the  assignment,  agreed  to  accept 
it,  and  executed  releases.  If  the  Marshalls  had  made  an  ab- 
solute conveyance  of  their  whole  estate  to  any  number  of  credi- 
tors whose  debts  were  fairly  equal  to  the  estate,  it  would  have 
been  good,  and  those  creditors  might  afterwards  have  done  what 
they  pleased  with  it.  But  that  is  not  the  case.  Who  can  say 
that  the  assignment  would  have  been  executed,  without  the 
agreement  to  reconvey  a  part? 

Very  important  consequences  are  involved  in  the  decision  of 
this  cause.  If  the  trust  deed  be  supported,  it  will  be  an  in- 
ducement for  eveiy  insolvent  debtor  to  insist  on  a  provision  for 
his  family.  And  he  will  accomplish  his  object  if  he  can  but 
prevail  on  a  number  of  creditors  who  have  debts  equal  to  his 
whole  estate  to  accept  his  offer.  There  will  not  be  wanting 
powerful  motives  to  join  in  this  scheme.  Each  creditor  will 
reflect  that  if  he  refuse  he  may  lose  everything.  What  the  law 
authorizes  he  has  no  reason  to  think  unjust  or  immoral,  and 
then  even  honest  men  may  fall  into  a  practice  which,  without 
any  ill  intention  on  their  part,  will  be  ratifying  under  the  sanc- 
tion of  this  court  a  system  of  fraudulent  bankruptcy.  It  is  no 
satisfaction  to  the  excluded  creditors  to  tell  them  that  they  have 
their  remedjr  by  actions  against  the  defendant.  Their  actions 
are  fruitless,  because  by  the  laws  of  Pennsylvania  every  de- 
fendant who  surrenders  his  property  for  the  use  of  hia  erediton 
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is  discharged  from  imprisonment.  But  his  wife  and  children 
are  nofc  obliged  to  surrender  their  property.  If  then  we  decide 
that  the  property  is  legally  vested  in  the  wife  and  children,  it 
will  remain  to  them,  and  the  head  of  the  family  will  neverthe- 
less be  entitled  to  his  discharge.  These  are  the  considerations 
which  have  induced  me  to  be  of  opinion  that  the  assignment 
was  void,  so  far  as  concerns  those  creditors  who  refused  to 
accept  ii  Consequently  the  property  in  question  having  never 
passed  from  Charles  Marshall  was  subject  to  the  execution  of 
the  plaintiff,  who  is  entitled  to  judgment  in  this  ejectment. 

Testes,  J.  A  legal  objection  has  been  raised  to- the  plaintiff's 
recovery  in  this  case,  founded  on  his  subscription  in  the  sheriff's 
docket.  He  has  paid  only  one  hundred  and  forty  dollars  and 
«ixty*nine  cents,  the  amount  of  the  costs  of  his  action  against 
Charles  Marshall  and  son,  and  retained  in  his  own  hands  the 
amount  of  the  purchase-money.  Suppose  the  amount  of  his 
debt  and  interest  at  the  time  of  the  execution  of  the  deed  to  be 
two  thousand  nine  hundred  and  sixty-two  dollars  and  ninety- 
three  cents,  this  sum  added  to  the  costs  paid,  there  would  re- 
main one  thousand  eight  hundred  and  ninety-six  dollars  and 
ihirty-eight  cents,  to  be  paid  by  him  out  of  the  consideration 
money  of  five  thousand  dollars.  I  see  no  force  in  this  objec- 
tion. The  sheriff  has  signed  a  receipt  for  the  purchase-money, 
and  has  acknowledged  the  deed.  He  is  therefore  liable  for  the 
balance  of  one  thousand  eight  hundred  and  ninety-six  dollars 
and  thirty-eight  cents,  to  the  party  who  may  lawfully  demand 
it.  Should  the  plaintiff  succeed  in  the  present  instance,  he 
would  become  responsible  to  the  sheriff  under  his  written  en- 
gagement. But  should  he  fail  therein,  there  could  be  no  reason 
whatever  to  charge  him  with  the  balance.  It  cannot  be  pre- 
tended that  while  the  wife  and  daughters  of  Charles  Marshall 
hold  and  enjoy  the  premises  in  question,  the  purchaser  at  the 
sheriflTs  sale  should,  after  losing  his  debt  and  costs,  pay  him 
the  surplus  of  the  purchase-money.  More  serious  difficulties 
arising  from  the  peculiar  circumstances  of  this  case  occur  to 
our  consideration.  [His  honor  here  particularly  stated  the 
facts.] 

The  doctrine  of  assignments  executed  in  favor  of  creditors 
by  an  insolvent  debtor  has  been  much  agitated,  and  has  under- 
gone the  full  consideration  of  this  court  in  the  late  cases  of 
WiU  V.  Drantlin,  1  Binn.  502  [2  Am.  Dec.  474];  and  of  lAppin- 
coU  T.  Barker,  2  Id.  174  [4  Am.  Dec.  433].  In  the  last  case  it 
was  held  by  a  majority  of  the  court,  that  an  assignment  by  a 
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debtor  of  &I1  his  property  to  trustees,  for  the  benefit  of  such 
creditors  as  should,  within  four  months,  execute  a  release  of  all 
demands,  was  good,  provided  certain  creditors  agreed  to  accept 
it  on  that  condition.  I  see  no  cause  to  recede  from  my  opinion 
delivered  in  that  case.  I  freely  admit,  that  independently  of 
the  bankrupt  laws,  a  debtor  may  prefer  one  set  of  creditors  to 
another,  and  that  such  a  measure  would  neither  be  illegal  nor 
immoral.  The  present  case  goes  much  farther.  From  the  in- 
ternal evidence,  which  the  two  powers  of  attorney,  the  deed  ol 
assignment  of  the  fourteenth  February,  and  the  release  of  the 
trustees  of  the  next  day,  cany  with  them  independently  of  the 
circumstance  of  the  two  last  deeds  being  attested  by  the  same 
witnesses,  I  am  constrained  to  conclude  that  the  assignment  was 
made  in  full  and  perfect  confidence  that  Mrs.  Marshall  and  her 
daughters  should  receive  the  provision  contained  in  the  release, 
and  that  this  was  the  great  leading  motive  to  make  the  assign- 
ment. The  creditors,  at  their  first  meeting,  directed  the  assignees 
whom  they  had  chosen  to  report  the  measures  best  for  them- 
selves and  also  for  Charles  Marshall  and  son.  The  powers  of 
attorney  contemplate  a  compromise  of  mutual  interest,  and  the 
proviso  in  the  conclusion  of  the  conveyance  to  the  trustees, 
shows  manifestly  the  sense  of  the  parties  on  the  whole  transac- 
tion. I  therefore  consider  the  assignment  and  release,  though 
purporting  on  the  face  of  them  to  be  made  with  an  intervening 
day,  as  contemporaneous  acts  depending  on  each  other,  and  in 
fact  as  one  instrument.  Of  course  the  question,  in  my  view  of 
it,  is  reduced  to  a  single  point,  whether  the  assignment  and  re- 
lease, under  these  circumstances,  can  legally  bar  such  creditors 
as  refuse  to  accede  to  those  measures. 

It  has  been  urged  that  one  or  more  creditors  may  legally  ac- 
cept of  an  assignment  of  the  whole  or  any  part  of  the  estate  of 
their  debtor  in  payment  of  their  demands,  provided  it  does  not 
exceed  in  value  the  amount  of  his  or  their  debts;  and  that  be- 
ing so  entitled,  they  may  convey  it  to  whom  they  think  proper. 
This  is  not  that  case.  The  terms  held  out  to  the  creditors  ara 
unreasonably  hard  and  severe.  Unless  they  would  surrender 
up  their  undoubted  individual  light  of  judgment,  and  subscribe 
Ihe  letter  of  attorney  giving  a  carte  blanc?^  to  the  assignees, 
ratifying  the  trust  for  the  wife  and  children  of  Charles  Mar* 
shall,  they  are  excluded  from  any  participation  of  the  dividends. 
This  appears  to  me  to  be  a  species  of  compulsion.  I  have  no 
doubts  that  the  most  humane  feelings  for  an  unfortunate  family, 
induced  this  arrangement;  but  my  moral  sense  imperiously  dio* 
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fates  to  me  that  until  the  debts  of  the  head  of  the  family  are  paid, 
his  relatives  cannot  justly  entitle  themselyes  to  any  portion 
of  his  property. 

The  trust  created  by  the  assignees  is  certainly  valid  against 
the  Bubscribing  creditors,  v^ho  by  their  subscription  have  as- 
sented to  their  acts.  With  their  own  property  they  might  do 
as  they  pleased,  and  were  under  no  control.  But  a  composition 
made  in  order  to  exempt  any  part  of  the  property  from  creditors, 
who  might  refuse  their  assent  to  the  proffered  terms,  seems  to 
me  unavailing  as  to  the  dissenting  creditors,  and  taints  the 
whole  transaction.  ZdppincoU  v.  Barker  was  professedly  de- 
cided by  the  majority  of  the  court,  under  the  peculiar  circum- 
stances of  that  case.  From  the  facts  here  shown,  I  am  fully 
satisfied  that  a  trust  for  the  family  of  Charles  Marshall  was 
originally  intended  by  many  of  the  creditors,  which  I  cannot 
conceive  binding  on  those  creditors  who  have  been  unwilling 
to  authorize  that  measure.  I  am  not  prepared  to  say,  nor  is  it 
necessary  that  I  should  express  an  opinion,  whether  the  humane 
views  of  the  creditor  might  not  have  been  effectuated  in  some 
other  mode,  or  whether  it  could  be  done  legally.  The  object 
of  the  assignment  has  ceased;  the  debts  of  the  subscribing  credi- 
tors have  been  fully  released  by  their  attorneys  in  fact,  consti- 
tuted for  that  purpose  with  full  and  ample  powers.  Consequentlr 
the  premises  in  question  revested  in  the  former  owner  as  to  non- 
subscribing  creditors,  and  were  liable  to  their  execution. 

I  am  therefore  of  opinion  that  judgment  be  entered  for  the 
plaintiff,  to  be  defeasanced  by  the  payment  of  principal,  interest 
and  costs  of  the  two  judgments  entered  for  the  plaintiff  and 
John  Erskine  against  the  defendant,  in  conformity  to  the  terms 
proffered  by  his  counsel  in  the  course  of  the  argument. 

BfiAGKENBinaE,  J.  The  following  discourse,  which  I  have 
found  amongst  my  papers,  would  seem  to  have  some  bearing 
on  the  case  before  us.  It  is  part  of  a  sermon  from  the  sixteenth 
chapter  of  St.  Luke's  Gospel,  beginning  with  the  first  verse: 

"There was  a  certain  rich  man  which  had  a  steward,  and 
the  same  was  accused  unto  him  that  he  had  wasted  his  goods. 
And  he  called  him  and  said  unto  him.  How  is  it  that  I  heat 
this  of  thee?  Give  an  account  of  thy  stewardship,  for  thou 
mayest  be  no  longer  steward.  Then  the  steward  said  within 
himself,  What  shall  I  do  ?  For  the  lord  taketh  away  from  me 
the  stewardship.  I  cannot  dig,  to  beg  I  am  ashamed.  I  am 
resolved  what  to  do,  that  when  I  am  put  out  of  the  stewardship, 
^hey  may  receive  me  into  their  houses      So  he  called  every  one 
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of  his  lord's  debtors  unto  him,  and  said  unto  the  first.  How 
much  owest  thou  unto  him  our  lord  ?  And  he  said,  An  hundred 
measures  of  oil.  And  he  said,  Take  thj  bill  and  sit  down 
quickly,  and  write  fifty.  Then  he  said  to  another,  And  how 
much  owest  thou?  And  he  said,  An  hundred  measures  of  wheat. 
And  he  said  unto  him.  Take  thy  bill  and  write  fourscore.  And 
the  lord  commended  the  unjust  steward,  because  he  had  done 
wisely;  for  the  children  of  this  world  are  in  their  generation 
wiser  than  the  children  of  light.  And  I  say  unto  yon,  Hake 
you  friends  of  the  mammon  of  unrighteousness,  that  when  ye 
fail  they  may  receive  you  into  everlasting  habitations.  He  that 
is  faithful  in  that  which  is  least,  is  faithful  also  in  much;  and 
he  that  is  unjust  in  the  least,  is  also  unjust  in  much.  If,  there- 
fore, ye  have  not  been  faithful  in  the  unrighteous  maonmon, 
who  will  commit  to  your  trust  the  true  riches?  And  if  ye  have 
not  been  faithful  in  that  which  is  another  man's,  who  shall  give 
you  that  which  is  your  own  ?  No  servant  can  serve  two  masteis; 
for,  either  he  will  hate  the  one  and  love  the  other,  or  else  he 
will  hold  to  the  one  and  despise  the  other.  Te  cannot  serve 
God  and  mammon.'' 

This  steward  was  an  insolvent  man,  who  was  unable  to  pay 
over  to  his  lord  the  moneys  which  he  had  received,  and  for 
which  he  had  become  his  debtor.  He  cast  himself,  therefore, 
about  to  settle  the  account  in  collusion  with  the  debtors  of  his 
lord.  The  lord  commended  the  unjust  steward;  not,  it  is  to 
be  presumed,  because  he  was  unjust,  but  because  he  was  neces- 
sitous. *'  He  had  done  wisely  "  for  that  occasion,  and  not 
what  the  children  of  light  would  do,  but  not  more  wisely  for  all 
times  than  the  children  of  light  would  do;  for  I  will  venture  to 
say,  his  lord  would  never  trust  him  again. 

In  our  day,  bnd  in  this  generation,  the  children  of  this  world 
think  themselves  wise  in  defrauding  their  creditors,  and  doubt- 
less they  exhibit  no  small  share  of  worldly  wisdom  in  the  de- 
vices to  which  they  resort  in  accomplishing  that  object.  Bat, 
my  brethren,  I  take  it  there  is  but  a  shade  of  difference  in  law, 
and  none  at  all  in  conscience,  between  highway  robbery,  and 
the  compelling  a  creditor  to  take  less  than  his  due,  at  the  same 
time,  that  by  any  contrivance,  or,  as  the  lawyers  call  it,  shift  or 
chevisance,  you  save  something  for  yourself. 

So  far  the  divine.  Would  not  the  moralist  say  the  same 
thing?  For  what  is  religion  but  morality,  with  a  sanction 
drawn  from  a  future  state  of  rewards  and  punishments?  Would 
not  the  jurist  say  the  same?    For  what  is  law  but  the  enforce- 
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ment  of  justice  amongst  men  ?  The  reddere  suum  cuique  is  the 
•definition  of  jostice.  Would  not  the  politician  say  the  same? 
For  the  happiness  of  the  social  state  is  but  an  aggregate  of  in- 
dividual happiness,  and  this  depends  upon  the  moral  rectitude 
of  each  one  of  the  community.  An  honest  man  may  not  be 
able  to  pay  his  debts,  owing  to  misfortune,  or  to  disappoint- 
ment in  his  calculations.  But  no  honest  man  or  child  of  light, 
as  the  divine  would  say,  would  withhold  the  rag  upon  his  back, 
or  upon  that  of  his  child,  if  the  creditor  who  has  a  demand 
against  him  would  insist  upon  pulling  it  off.  He  would  not 
oonceal  a  rag,  or  annex  a  condition  to  the  surrender  of  it,  that 
the  creditor  should  release  all  further  claims  on  the  future  rag 
which  he  might  acquire  by  his  labor  and  industiy  in  life.  But 
not  so  with  insoWent  debtors.  They  take  the  benefit  of  the 
act,  and  make  a  surrender  of  their  effects  upon  oath,  but  there 
are  few  instances  where  there  is  not  reason  to  suspect  that  there 
is  concealment  in  the  surrender  which  they  make,  and  this, 
from  the  evidence,  that  in  most  cases  they  are  seen  to  emerge 
with  sometimes  not  less  and  sometimes  more  ease  of  circum- 
stances than  before.  As  the  heathen  poet  says  to  his  mistress 
it  may  be  said  to  the  insolvent  when  he  has  taken  the  oath: 
Simul  cbligastiperfidum  votis  caput,  eniiemapulchrwr  rmiUo. 

He  is  like  the  ohiysalis  that  has  cast  its  coat  and  taken  wing; 
it  shines  away  with  a  splendor  which  it  had  not  before.  In  a 
proceeding  towards  creditors,  independent  of  an  insolvent  act, 
I  am  unfavorable  to  the  debtor  making  a  bankrupt  law  for  him- 
self. An  unconditional  surrender  of  all  his  effects  until  his 
debts  are  paid,  if  he  surrenders  at  all,  is  the  only  principle  that 
oan  receive  my  sanction  in  a  court  of  justice.  There  are  decis- 
ions to  the  contrary  in  this  court;  but  it  will  require  a  series 
of  decisions  by  men  of  different  educations  and  habits  of  think- 
)ing,  before  I  can  yield  to  them.  If  these  decisions  are  founded 
In  nature  and  truth,  they  will  prevail;  if  not,  they  will  go  by 
the  board.  Commenla  hominum  delei  dies,  judicia  ncUurcB  corv^ 
firmai. 

At  the  same  time  that  I  thus  withhold  my  assent  to  these  de- 
cisions, I  am  far  from  inculcating  an  unfeeling  disposition 
towards  debtors.  I  say  to  the  debtor  do  justice  to  the  creditor; 
love,  mercy  and  this,  is  the  language  of  the  scripture.  But  1 
hold  it  the  duty  of  the  debtor  to  surrender  himself  to  the 
humanity  of  the  creditor,  and  not  to  attempt  to  take  an  undue 
advantage  of  his  situation  as  a  creditor,  and  to  impose  terms. 
And  this  will  be  found  in  the  end  to  be  the  wisest  course  foi 
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the  debtor  himself,  even  witii  a  view  to  his  getting  forward 
again  in  the  world,  notwithstanding  what  is  ironically  said  in 
the  text  of  the  sermon,  from  which  I  have  given  an  extract. 
And  that  it  was  ironically  said  in  the  opinion  of  the  divine 
whom  I  have  quoted,  will  appear  from  the  concluding  sentence 
of  his  discourse:  '*Mj  brethren,"  says  he,  "to  conclude,  the 
children  of  light  who  are  thought  fools,  are  in  reality  wiser 
than  these  children  of  the  world."  An  unfortunate  and  insolv- 
ent man  who  acts  fairly,  will  in  ninety-nine  instances  out  of  a 
hundred  find  a  better  account  in  the  credit  of  integrity  which 
he  will  establish  than  in  concealment,  or  a  compulsory  accept- 
ance of  a  part  for  the  whole  on  the  part  of  the  creditors.  For 
if  there  were  not  a  generosity  in  man,  there  is  a  secret  opera- 
tion of  providence  which  attends  and  blesses  the  industry  of  the 
honest.  It  is  the  language  of  the  scripture:  '  I  have  been  young 
and  now  am  old,  yet  have  I  not  seen  the  righteous  forsaken,  nor 
his  seed  begging  bread.' " 

In  the  case  before  us,  Tam  of  opinion  for  the  plaintiff,  and 
upon  this  principle,  were  there  nothing  else  in  the  case,  that 
the  term  of  a  release  was  coupled  with  the  surrender,  and  that 
time  was  given  for  creditors  to  come  in,  who  might  be  willing 
to  accept  and  give  a  release,  which  was  to  the  delay  of  other 
creditors,  who  might  choose  to  go  on,  and  recover  againsi  the 
debtor.  I  consider  it  as  a  principle  that  ought  not  to  be  en- 
dured or  made  a  part  of  the  law. 

Judgment  for  plaintiff. 


The  opinion  of  Bnckenridge,  J.,  Ib  here  inserted,  not  so  maoh  for  ita  tiIm 
M  an  indioation  of  hie  style,  which,  to  say  the  leasts  is  oertainly  iisiqiiSt 
This  will  show  my  reason  for  the  onussion  heretofore  of  the  opinions  of  thii 
learned  Judge. 
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AflsiOKicaNT  uiTDKa  FOBBiaK  Bakkbuft  Law. — ^An  siwignmnnt  by  oommis- 
sioners  of  bankmptcy  in  England,  does  not  prevent  an  attadune&tof  the 
bankrupt's  effects  by  an  American  creditor. 

Wnrr  of  error  to  reverse  a  judgment  obtained  by  Moreton, 
the  plaintiff,  in  the  district  court.  The  opinion  states  the  case, 
and  reviews  the  cases  cited  by  counsel. 

IngenoU,  Montgomery  and  Binney^  for  the  plaintiff  in  enor. 

Howie,  N,  Chauncey  and  Chauncey,  conira. 
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TiLamcAir,  C.  J.  Moreton,  the  plaintiff  below,  claims  under 
an  attachment  against  the  effects  of  Topham,  a  merchant  re- 
siding in  England.  A  commission  of  bankrupt  had  issued 
against  Topham  in  England,  and  the  commissioners  had  made 
an  assignment  of  his  estate  prior  to  the  issuing  of  the  plaint- 
iff's attachment.  The  question  is  whether  the  plaintiff  can 
hold  the  bankrupt's  effects  against  the  assignees  under  the  com- 
mission. The  counsel  for  the  defense  rest  their  defense  on  two 
points:  1.  That  the  contract  haying  been  made  in  England,  the 
case  must  be  decided  bj  the  law  of  England;  2.  That  by  the 
assignment  an  equitable  interest  passed  to  the  assignees,  which 
will  be  protected  against  an  attachment. 

1.  Although  the  transaction  from  which  the  plaintiff's  claim 
arises,  originated  in  England,  yet  the  business  was  to  be  done 
in  America.  The  plaintiff,  residing  in  New  York,  advanced 
money  in  England,  and  Topham,  to  whom  the  money  was  ad- 
yanced,  made  a  consignment  of  goods  to  the  plaintiff.  The 
goods  were  to  be  sold,  and  the  plaintiff's  advance  being  de- 
ducted from  the  proceeds,  the  surplus  was  to  be  remitted  to 
Topham,  in  England.  But  it  turned  out  that  the  proceeds  fell 
short  of  the  money  advanced,  so  that,  contrary  to  expectation, 
the  plaintiff  remained  the  creditor  at  the  winding  up  of  the 
concern.  Under  these  circumstances,  it  cannot  be  said  that  the 
parties  looked  to  the  law  of  England;  and  if  they  did  not,  there 
is  no  pretense  for  having  recourse  to  that  law.  If  a  contract  is 
made  in  one  country  with  a  view  to  its  execution  in  another,  it 
shall  be  governed  by  the  law  of  the  country  where  it  is  to  be 
executed.  Such  was  the  opinion  of  Lord  Mansfield  in  Robinson 
T.  Bland,  2  Burr.  1079,  in  his  reasoning  in  the  case  of  a  bill  of 
exchange  drawn  in  Paris,  payable  in  London;  and  the  princi- 
ple is  correct,  because  it  is  the  intention  of  the  parties  which 
should  decide  by  what  law  they  are  to  be  governed.  Where 
this  intention  is  not  expressed,  it  may  be  reasonably  concluded 
that  they  resort  to  the  law  of  the  country  where  the  contract  is 
to  be  carried  into  effect.  But  even  if  it  had  not  been  the  in- 
tention to  transact  the  business,  relative  to  the  contract,  in 
America,  I  do  not  consider  the  principle  of  the  lex  loci  as  ap- 
plicable to  the  case,  because  the  dispute  arises  not  on  the  con- 
struction of  the  contract,  but  on  a  collateral  matter. 

In  general  a  contract  is  said  to  be  expounded  according  to 
the  law  of  the  country  in  which  it  is  made;  but  here  is  no  ques- 
tion about  the  contract,  the  controversy  is  concerning  property 
of  tbe  debtor  totally  unconnected  with  the  contract.    In  many 


168  Milne  r.  Mobeton.  [Pemu 

respects  ihe  law  of  ihe  coontiy  where  the  action  is  btcoght  moBt 
preTail.  It  will  not  be  pretended  that  the  defendant,  an  English 
merchant,  could  plead  the  British  statute  of  limitations  in  bar 
of  the  plaintiflTs  action.  So,  if  the  lex  loci  gives  particular  priv- 
ileges to  certain  classes  of  people,  thej  lose  them  when  they  go 
out  of  the  territory  where  the  privilege  exists.  In  France,  a 
merchant  is  not  liable  to  imprisonment  in  actions  of  debt,  except 
in  certain  cases.  This  law  was  pleaded  here  bj  a.  French  mer- 
chant, on  a  motion  to  be  discharged  on  common  bail  in  an  ac- 
tion on  a  contract  made  in  France;  but  the  plea  was  oTemiled. 
If  the  law  of  England  is  to  govern  the  case  before  us,  then  it 
must  govern  not  only  the  construction  of  the  contract,  but  every 
other  question  which  arises  in  the  prosecution  of  the  suit,  a 
proposition  too  extravagant  to  be  contended  for.  We  must  de-« 
dde,  then,  according  to  our  own  law. 

2.  The  second  question  is  not  so  easily  answered.  It  has 
never  been  decided  in  this  state,  and  is  of  great  importanoe, 
both  as  it  respects  our  national  character,  and  the  amount  of 
property  depending  on  it.  The  assignees  of  Topham  stand  upon 
this  principle,  ''that  personal  property  has  no  locality,  but  is 
transferred  according  to  the  law  of  the  country  in  which  the 
owner  is  domiciled."  This  proposition  is  true  in  general,  but 
not  to  its  utmost  extent,  nor  without  several  exceptions.  In 
one  sense  personal  property  has  locality,  that  is  to  say,  if  tangi- 
ble, it  has  a  place  in  which  it  is  situated,  and  if  invisible  (con- 
sisting of  debts),  it  may  be  said  to  be  in  ihe  place  where  the 
debtor  resides;  and  of  these  circumstances  the  most  liberal 
nations  have  taken  advantage,  by  making  such  property  subject 
to  regulations  which  suit  their  own  convenience.  In  cases  of 
intestacy,  the  property  is  distributed  according  to  the  law  of  the 
domicile  of  the  intestate.  But  yet,  so  far  as  concema  creditors, 
it  depends  on  the  law  of  the  country  where  it  is  situated.  If  an 
Englishman  dies  and  leaves  property  here,  we  regulate  the  order 
in  which  his  debts  shall  be  paid,  according  to  our  ovm  law;  the 
residue  is  distributed  according  to  the  law  of  England,  and  the 
English  adopt  the  same  rule  with  regard  to  foreigners  leaving 
property  in  England.  Every  country  has  the  right  of  regulating 
the  transfer  of  all  personal  property  within  its  territory,  but 
when  no  positive  regulation  exists,  the  owner  transfers  it  at  his 
pleasure. 

We  have  no  laws  prohibiting  foreigners  from  the  free  disposal 
of  their  personal  property  situated  here.  Therefore,  if  Topham 
had  made  an  assignment  of  his  property,  in  the  hands  of  the 
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garnisheey  the  .case  would  not  have  admitted  of  a  moznent's 
Bpectilation.  For  although  in  strict  law  a  chose  in  action  is 
not  assignable,  yet  it  is  in  equity,  and  an  equitable  assign- 
ment made  bona  Jide,  and  for  a  valuable  consideration,  will  be 
protected  against  an  attachment.  This  assignment,  however, 
was  not  made  by  Topham,  but  by  certain  commissioners  ap- 
pointed by  the  lord  chancellor,  according  to  the  law  of  England, 
which  it  is  contended  is  equivalent  to  an  assignment  by  himself, 
because  every  man  is  supposed  to  consent  to  the  law  of  his 
country.  An  assignment  by  law  has  no  legal  obligation  out  of 
the  territoiy  of  the  law-maker.  But  by  the  courtesy  of  nations, 
founded  on  principles  of  mutiial  convenience,  the  laws  of  one 
country  are  sometimes  regarded  in  another.  The  extensive 
commerce  of  England  has  scattered  the  property  of  her  subjects 
all  over  the  globe,  and  brought  much  of  the  property  of  foreign- 
ers within  her  own  territory.  Of  consequence,  questions  have 
often  been  brought  before  her  courts  concerning  the  operation 
of  her  own  bankrupt  laws  in  foreign  countries,  and  the  effect  of 
foreign  bankrupt  laws  on  property  in  England. 

With  respect  to  assignments  under  the  English  law,  they 
never  were  held  to  operate  as  legal  transfers  of  property  out  of 
England,  not  even  in  Scotland,  Ireland  or  the  colonies  of  Amer- 
ica: Cleve  V.  Mills,  1  Oooke,  808.  Nor  has  it  been  denied  that  an 
inhabitant  of  one  of  the  colonies,  who  has  obtained  judgment  and 
execution  against  the  effects  of  a  bankrupt  under  a  law  of  the 
colony,  may  hold  against  the  assignees  in  England:  Waring  v. 
Knight,  1  Cooke,  407.  Bat  if  an  inhabitant  of  England  attaches 
the  property  of  an  English  bankrupt  in  foreign  parts,  and  thus 
obtains  payment,  he  will  be  compelled  to  refund  the  money  in 
an  action  by  the  assignees:  SHI  v.  Worswich,  1  H.  BL  665;  P^- 
dps  V.  Hunter,  2  Id.  402;  Hunter  v.  Poti8,  4  T.  B.  182;  because 
residing  in  England,  and  bound  by  the  law  of  his  country,  it  is 
against  equity  that  he  should  defeat  the  object  of  that  law, 
-which  is  the  placing  of  all  creditors  on  an  equal  footing.  As 
to  assignments  under  foreign  bankrupt  laws,  it  was  determined 
in  the  year  1764,  in  Solomons  v.  Boss,  1  H.  Bl.  831,  and  JoUet  v. 
Deponthieu,  1  Id.  182,  that  the  curators  under  a  cessio  bonorum 
in  Holland  should  be  preferred  to.  English  creditors  who  at- 
tached the  property  of  the  bankrupt  in  London. 

No  case  has  arisen  between  assignees  under  a  conounission  in 
the  United  States,  and  English  creditors  claiming  under  an 
attachment;  but  it  has  been  decided  in  the  case  of  Smith  v. 
Buchanan,  1  East,  6,  that  a  discharge  under  a  commission  of 
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bankrapfc  in  the  UDited  States,  was  no  bar  to  the  action  of  an 
English  creditor  for  a  debt  contracted  in  England,  and  in  Ped- 
der  V.  McMaster,  8  T.  B.  609,  the  court  of  king's  bench  refused 
to  enter  a:  exoneretur  on  the  bail-piece,  although  the  defendant 
had  been  discharged  under  the  bankrupt  law  of  Hamburg, 
where  he  resided  when  the  debt  was  contracted.  It  is  true  that 
the  English  judges  have  often  said,  in  general  terms,  that  as- 
signees under  foreign  commissions  were  permitted  to  bring 
actions  in  England,  and  Lord  Loughborough,  in  particular,  has 
contended  for  this  principle  in  strong  terms,  and  declared  that 
although  foreign  nations  were  at  liberty  to  pay  no  more  regard 
than  they  thought  proper  to  assignments  under  commissiona  in 
England,  yet  to  disregard  them  would  show  a  want  of  good 
policy  and  civilization:  Sill  v.  Worswick,  1  H.  Bl.  693. 

Yet  it  must  be  confessed  that  between  countries  sitaated  at  a 
great  distance  from  each  other,  the  subject  is  attended  with 
considerable  difficulties.  This  is  felt  by  the  English  courts  as 
well  as  our  own;  for  in  neither  is  a  discharge  under  a  foreign 
commission,  considered  as  a  bar  to  an  action,  and  yet  it  would 
seem  that  in  order  to  act  with  consistency,  complete  effect 
should  be  given  to  the  foreign  commission,  which  is  not  done 
while  the  bankrupt  remains  liable  to  an  action.  It  was  at  one 
time  supposed  that  this  complete  effect  should  be  given;  for  in 
Pedder  v.  McMaster,  the  opinion  of  Lord  Mansfield  is  said  to 
have  been  given  in  the  case  of  Ballantine  v.  OMing,  as  follows* 
"  It  is  a  general  principle  that  where  there  is  a  discharge  by  the 
law  of  one  country,  it  will  be  a  discharge  in  another."  Bat 
when  the  principle  came  to  be  reduced  to  practice,  it  was  found 
to  be  too  extensive,  and  has  been  rejected  in  latter  times,  as 
appears  by  the  cases  which  have  been  cited. 

In  this  state  we  have  permitted  English  assignees  to  bring 
actions  in  the  name  of  the  bankrupt  for  their  own  use,  and  we 
have  held  that  between  British  subjects  a  discharge  under  an 
English  commission  is  a  bar  to  an  action  here:  Harri8\,  Mande^ 
ville,  September,  1796.  But  this  is  the  first  case  in  which  there 
has  been  a  collision  between  the  English  assignees  and  our  own 
citizens  claiming  under  an  attachment.  Neither  do  I  know 
that  an  action  of  the  kind  has  been  directly  decided  in  any 
state  northward  of  Pennsylvania,  although  in  the  supreme 
courts  of  Massachusetts  and  New  York  it  has  been  said  in  gen* 
eral  terms  that  an  assignment  by  commissioners  in  England  is 
equivalent  to  a  voluntary  assignment  by  the  bankrupt  himself. 
In  Maryland  the  law  has  long  been  settled:  McLane's  caae,  1 
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Ear.  &  McHen.  236;  Wallace  y.  Patterson,  2  Id.  463.  The  a&- 
eignment  of  the  commissioners  has  no  validity  there  against  an 
attachment.  If  we  are  to  give  effect  to  an  English  commission 
in  preference  to  an  attaching  creditor,  I  do  not  perceive  on 
what  gronnd  we  can  refuse  to  adopt  the  principle  of  relation 
by  which  the  property  is  divested  from  the  bankrupt  and  vested 
in  the  commissioners  from  the  time  of  the  commission  of  the 
act  of  bankruptcy.  And  yet  this  would  be  attended  with  in- 
convenience too  great  to  be  endured;  I  am  forcibly  struck  too 
with  the  injustice  of  permitting  foreign  assignees  to  take  the 
bankrupt's  property  from  this  country,  leaving  the  bankrupt 
exposed  to  actions  of  his  creditors  here.  This  is  not  giving 
effect  to  the  whole  system,  but  maiming  and  deforming  it;  for 
while  the  bankrupt  is  compelled  on  pain  of  death  to  make  a 
lair  surrender  of  all  his  property,  it  is  intended  to  compensate 
him  by  a  complete  discharge  from  his  debts. 

As  it  seems  impossible,  therefore,  consistently  with  former 
decisions,  to  adopt  the  proceedings  under  the  English  commis- 
sion, according  to  the  spirit  and  intent  of  their  law,  and  it 
appears  that  the  English  courts  find  the  same  difficulty  in  giv- 
ing full  effect  to  commissions  of  bankrupt  in  the  United  States, 
it  is  at  least  questionable,  whether  consulting  the  real  conven- 
ience of  both  countries,  it  would  not  be  best,  to  leave  creditors 
to  their  remedy  by  attachment,  permitting  the  assignees  iz 
other  respects  to  have  the  benefit  of  the  commission.  But  what- 
ever might  be  my  own  opinion  of  the  policy,  which  an  enlightened 
nation  should  pursue,  I  should  find  no  small  difficulty  in  decid- 
ing this  case,  were  it  not  for  the  authority  of  the  supreme  court 
of  the  United  States  bearing  directly  upon  the  point.  In  the 
case  of  Harrison  v.  Sterry,  5  Cranch,  289,  there  were  conflicting 
claims  between — 1 .  The  assignees  under  an  English  commission ; 
2.  Creditors  in  the  United  States  who  had  laid  attachments 
subsequent  to  the  act  of  bankruptcy  in  England,  but  prior  to 
the  assignment  by  the  commissioners;  and,  3.  Other  creditors 
who  had  issued  no  attachment.  The  attachment  creditors  were 
preferred  to  the  other  two  classes,  and  the  residue  which  re- 
mained after  satisfying  them,  was  distributed  so  as  to  put  all 
the  creditors,  as  nearly  as  possible,  on  an  equal  footing,  with- 
out paying  any  particular  regard  to  assignees  under  the  English 
commission.  I  think  it  safest  to  rest  on  this  authority,  and  am, 
therefore,  of  opinion  that  the  plaintiff  is  entitled  to  hold  under 
his  attachment  against  the  claim  of  the  English  assignees.  Of 
consequence  the  judgment  of  the  district  court  should  be 
affirmed. 


472  Milne  v.  Mobeton.  (Tenn. 

Yeatbb,  J.  I  feel  little  difficulty  in  declaring  my  sentimenta, 
that  the  present  qaestion  is  not  to  be  determined  by  the  laws  of 
Great  Britain,  excluding  other  systems  of  jurisprudence,  and 
particularly  our  own  political  institutions.  The  lex  loci  forms  a 
rule  for  the  exposition  of  contracts,  and  in  many  cases  goyems 
exclusively,  but  not  when  made  in  one  country  to  be  carried  into 
execution  in  another  country. 

Here  the  original  contract  was  made  in  England.  Topham,. 
a  British  subject  resident  in  England,  transmitted  to  the  plaint- 
iff, Moreton,  an  American  citizen  resident  at  New  York,  a 
quantity  of  goods  through  Moreton's  agent  in  Liverpool,  to  be 
sold  on  commission,  and  received  from  the  agent  an  advance  in 
money  on  account.  It  turned  out  in  the  event,  that  the  sum  so- 
advanced  exceeded  the  net  proceeds,  on  the  sale  of  the  goods, 
and  the  foreign  attachment  issued  for  the  recovery  of  the  bal- 
ance. Now  it  is  perfectly  clear,  that  until  the  sale  of  the 
merchandise  were  finished  in  New  York,  and  the  concern  there 
wound  up,  it  could  not  be  ascertained  which  of  the  parties  was 
indebted  to  the  other,  nor  what  would  be  the  predse  balance 
between  them.  Although  the  transaction,  therefore,  commenced 
in  Liverpool,  it  necessarily  terminated  in  New  York,  and  in  this 
latter  place  the  debt  arose.  This,  in  my  idea,  removes  every 
consideration  as  to  Liverpool  being  the  place  whose  laws  must 
guide  our  decision. 

But  another  question  presents  itself  more  difficult  of  sola* 
tion.  Shall  the  mere  prior  assignment  of  the  effects  of  a  bank- 
rupt, in  Great  Britain,  by  the  commissioners  there,  prevail 
against  the  attachment  of  an  American  citizen  laid  upon  the 
effects  of  the  bankrupt  in  the  United  States  ?  It  is  highly  im* 
portant,  inasmuch  as  it  involves  our  national  character,  and 
deeply  interests  every  American  trader.  I  have,  therefore, 
given  the  subject  every  consideration  in  my  power;  and  if  the 
opinion  I  have  formed  shall  be  found  to  be  erroneous,  I  cannot 
shelter  myself  under  the  pretext  of  inattention  to  the  subject  of 
inquiry. 

The  municipal  laws  of  all  kingdoms  and  countries  have  ne 
binding  force  beyond  their  respective  limits.  Such  regulations 
are  j^urely  territorial  in  their  effect.  It  is  not  pretended  that 
the  English  statutes  of  bankruptcy  have  a  strictly  legal  opera- 
tion in  the  United  States.  The  claim  of  preference  in  this  in* 
Btauce  in  favor  of  the  assignees  is  grounded  upon  what  is  called 
the  comity  of  nations.  A  bankrupt,  in  the  eye  of  the  law,  from 
whatever  source  hia  misfortunes  may  have  arisen,  was  anciently 
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BuppoBed  to  be  eriminaly  and  the  system  of  bankraptcy  has  al- 
ways been  considered  of  a  penal  and  confiscatory  nature.  The 
English  books  treat  their  statutes  of  bankruptcy  as  merely  local, 
and  confined  in  their  operation  to  that  particular  portion  of  the 
kingdom  called  England,  not  extending  to  their  dominions 
abroad,  nor  even  to  Scotland  in  their  full  vigor.  The  assign- 
ment of  the  property  of  a  bankrupt  is  a  statutable  conveyance 
for  the  benefit  of  his  creditors  generally,  in  proportion  to  their 
debts,  and  is  co-extensive  with  the  power  of  the  legislature. 

In  two  late  cases,  in  England,  HurUer  v.  Potts,  4  T.  B.  182; 
and  SHI  t.  Worswick,  1  H.  Bl.  665,  it  was  decided,  that  if, 
after  the  assignment  of  the  bankrupt's  estate,  a  British  creditor 
knowing  it,  and  residing  in  England,  should  attach  the  money 
of  the  bankrupt  abroad,  the  assignees  may  recover  it  in  an  ac- 
tion for  money  received  to  their  use.  Another  determination 
of  the  like  nature  took  place  in  the  chancery  of  Ireland  pre- 
viously, between  Neal  t.  Oottingham,  1  H.  Bl.  132,  note.  The 
grounds  of  these  decisions  were,  that  the  parties  who  had  laid 
the  attachment  were  British  subjects,  and  during  the  progress 
of  the  business  lived  in  England,  and,  of  course,  were  bound 
by  the  laws  of  that  kingdom,  to  which  they  must  be  presumed 
to  have  given  their  assent.  Such  persons,  therefore,  were  not 
permitted  to  avail  themselves  of  proceedings  which  enabled 
them  to  counteract  a  general  system  of  municipal  jurisprudence, 
calculated  for  the  common  benefit  of  all  the  creditors. 

This  court  adopted  a  similar  principle  in  the  cases  of  Harris  v. 
Mandemlle,  and  MsOuire  v.  MandevUle,  in  September  term,  1796, 
when  they  determined  that  a  discharge  by  the  bankrupt  laws  of 
England  should  protect  the  person  of  the  bankrupt  from  bail  in 
this  state,  where  the  plaintiflfa  were  British  subjects;  and  where 
the  bankrupt  had  been  held  to  special  bail,  an  exoneraiur  was 
directed  to  be  entered.  But  I  am  not  aware  of  any  instance  in 
the  United  States,  wherein  common  bail  has  been  ordered  in  a 
suit  instituted  by  an  American  citizen,  against  one  who  has  been 
declared  a  bankrupt,  and  obtained  his  discharge  under  the  laws 
of  a  foreign  country.  It  has  been  adjudged  by  this  court,  that 
where  one  has  been  arrested,  who  had  been  discharged  tuider 
an  insolvent  law  of  our  sister  state  of  New  Tork,  whose  courts 
do  not  respect  discharges  under  our  bankrupt  or  insolvent  laws, 
he  shall  not  be  discharged  on  common  bail:  Usher  v.  Hyde,  Sep- 
tember term,  1801.  The  same  principle  has  been  pursued, 
where  a  discharge  had  been  obtained  in  the  district  of  Columbia, 
niider  the  insolvent  act  of  congress:  Walsh  t.  Nourse,  5  Binn.  38L 
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But  where  a  sister  state  acknowledges  the  effect  of  a  discharge 
under  our  laws,  no  bail  is  required  by  us  on  the  discharge  of  a 
defendant  by  the  laws  of  such  state:.  Hillard  v.  Oreenleaf^  6  Binn. 
836,  note;  Boggs  v.  Treackle,  Id.  382.  And  in  England,  B.  R. 
wiU  not  order  an  exoneraiur  to  be  entered  on  the  bail  piece, 
upon  the  ground  that  the  debt  was  contracted  while  the  defend- 
ant was  resident  in  a  foreign  countiy,  and  before  he  became  a 
bankrupt  by  the  laws  of  that  country,  though  he  may  have  ob* 
tained  his  certificate  there.  The  court  distinguished  it  from  the 
case  of  BaUardine  v.  Oolding,  where  it  did  not  appear  that  both 
parties  resided  in  England,  whereas  in  the  case  then  before 
them,  the  plaintiff  was  resident  in  England:  Pedder  y.  MbMaaler, 
8  T.  R.  610. 

In  Smith  v.  Biuchanan^  1  East,  11,  it  was  resolved,  that  a  dis- 
charge under  a  commission  of  bankrupt,  is  no  bar  to  an  action 
for  a  debt  arising  in  England  against  the  bankrupt,  by  a  cred- 
itor, an  English  subject,  although  the  courts  there  so  far  give 
effect  to  foreign  laws  of  bankruptcy,  as  that  assignees  of  bank- 
rupts deriving  titles  under  foreign  ordinances,  are  permitted  to 
sue  in  England  for  debts  due  to  the  bankrupt's  estates;  because 
the  right  to  personal  property  must  be  governed  by  the  laws  of 
that  country  where  the  owner  is  domiciled.  And  in  PoUer  t. 
Brovme,  5  East,  131,  Lord  Ellenborough  says,  ''we  always  im- 
port together  with  their  persons,  the  existing  relations  of  for- 
eigners as  between  themselves,  according  to  the  laws  of  their 
respective  countries;  except,  indeed,  where  those  laws  clash 
with  the  rights  of  our  own  subjects  in  England  and  one  or  other 
of  the  laws  must  necessarily  give  way,  in  which  case  our  own  is 
entitled  to  the  preference." 

In  Sm  V.  Worswick,  already  cited,  Lord  Loughborough,  in  1 H. 
Bl.  693,  says:  ''It  by  no  means  follows  that  a  commission  of 
bankrupt  has  an  operation  in  another  country  against  the  laws 
of  that  country.  I  do  not  wish  to  have  it  understood,  that  it 
follows  as  a  consequence  from  the  opinion  I  am  now  giving  (I 
rather  think  that  the  contrary  would  be  the  consequence  of  the 
reasoning  I  am  now  using),  that  a  creditor  in  that  country,  not 
subject  to  the  bankrupt  laws,  nor  affected  by  them,  obtaining 
payment  of  his  debt  and  afterwards  coming  over  to  this  country 
would  be  liable  to  refund  that  debt.  If  he  had  recovered  it  in 
an  adverse  suit  with  the  assignees,  he  would  clearly  not  be  lia- 
ble. But  if  the  law  of  that  country  preferred  him  to  the  as- 
signees, though  I  must  presume  that  determination  wrong,  yet 
I  do  not  think  that  my  holding  a  contrary  opinion  would  revoke 
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the  determination  of  that  country,  however  I  znight  disapprove 
of  the  principle  on  which  the  law  so  decided. " 

The  case  now  before  us  presents  to  our  view  these  important 
prominent  features.  The  defendant  in  error  was  an  American 
citizen,  resident  in  New  York,  where  and  when  this  debt  arose 
in  my  idea.  The  parties  now  stand  on  their  several  legal  rights; 
and  the  question,  therefore,  is  narrowed  down  to  one  point, 
shall  the  assignment  of  the  commissioners  in  a  foreign  country 
prevail  in  such  a  case  against  the  attaching  creditor  here  ? 

Much  reliance  has  been  placed  by  the  counsel  of  the  plaintiff 
in  error  on  Sdomona  v.  Boss,  1  H.  Bl.  131,  note  a;  and  JoUel  v. 
DeporUhieu,  Id.  132,  wherein  the  cessio  bonorum  of  a  bankrupt 
in  Holland  was  preferred  to  a  subsequent  attachment  laid  on 
the  bankrupt's  effects  in  England.  The  first  case  carries  the 
doctrine  to  an  unwarrantable  extent,  by  applying  the  relation  to 
the  time  of  the  Deneufville's  stopping  payment,  and  not  to 
the  time  of  the  chamber  of  desolate  estates  taking  cognizance 
thereof,  which  relation  is  not  justified  by  the  laws  of  Holland, 
where  the  bankrupt's  effects  vest  in  the  curators,  from  the  time 
of  their  appointment:  1  H.Bl.  132,  note;  Cooke's  Bank  Law,  307. 
Although  these  cases  be  considered  as  law,  I  think  they  may  be 
distinguished  from  that  before  us.  The  cesgio  bonorum  in  Hol- 
land follows  the  Boman  law,  and  is  made  by  the  bankrupt  him- 
self:  Beaw.  Lex.  Mercat.  608,  612,  4th  ed  Instructions  of  the 
states  of  HoUand  and  West  Frize  to  the  commissioners  of  deso- 
lated estates:  Art.  38;  2  Bl.  Com.  473.  But  the  assignment 
was  made  by  the  commissioners  under  the  provisions  of  muni- 
cipal regulations  merely  territorial.  It  is  one  thing  to  assert 
that  assignees  of  bankrupts  under  foreign  institutions  should 
be  allowed  by  the  courtesy  of  nations  to  support  suits,  as  the 
representatives  of  such  bankrupts,  for  debts  due  to  them;  and 
it  is  another  thing  to  give  efficacy  to  those  institutions,  to  cut 
out  attaching  creditors,  although  posterior  in  point  of  time, 
who  have  commenced  their  proceedings  under  the  known  lawB 
of  the  government  to  which  they  owed  allegiance,  and  from 
whom  they  were  entitled  to  protection. 

It  was  remarked  during  the  argument  that  no  good  reason 
can  be  assigned  why  an  assignment  by  the  bankrupt  himself 
should  prevail,  and  not  the  present  one,  as  made  by  the  commis* 
flioners,  which  ought  to  be  considered  as  equivalent  thereto,  and 
be  deemed  a  voluntary  conveyance  made  by  the  bankrupt  him- 
self, for  a  valuable  consideration.  The  difference  appears  to 
me  sufficiently  obvious.    Effect  is  given  to  the  fair  assignment 
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of  the  baolcrapt  himself,  because  it  is  the  Bpontaneoos  act  of 
the  party  having  the  full  dominion  over  the  property,  trans- 
ferring an  equitable  if  not  a  legal  title  thereto,  after  which  hi» 
interest  therein  necessarily  ceases,  and  is  no  longer  subject  to 
an  attachment. 

It  is  wholly  superfluous  to  cite  Justinian,  libu  2,  tit.  1«  s.  40, 
to  show  that  nothing  is  more  conformable  to  natural  equity, 
than  to  confirm  the  will  of  him  who  is  desirous  to  transfer  his 
property  to  another.  But  effect  cannot  be  given  to  the  assign* 
ment  by  the  commissioners,  unless  we  adopt  the  BritLsh  statutea 
of  bankruptcy  as  laws  binding  on  ourselves,  although  they  were 
not  considered  to  affect  us  when  we  were  the  colonies  of  Ghreai 
Britain;  and  this,  too,  when  their  operation  would  manifestly 
interfere  with  the  interests  of  our  own  citizens.  It  may  also  be 
asked  in  return.  Why  shall  this  statutory  assignment  have  the 
efficacy  of  vesting  in  the  assignees  the  effects  of  the  bankrupt, 
however  distant,  and  thus  protect  them  against  foreign  creditora 
who  have  neither  received  nor  even  claimed  dividends  under 
the  commission,  and  yet  a  regular  certificate  of  full  conformity 
to  the  statutes  shall  not  protect  the  person  of  such  bankrupt 
from  arrests  in  our  courts,  at  the  suits  of  such  creditors?  It 
was  not  pretended,  on  the  first  argument,  that  the  doctrine  of 
relation  to  the  act  of  bankruptcy  committed,  which  is  expressly 
enacted  by  the  British  statutes,  can  possibly  hold  here,  operat- 
ing on  goods  or  effects  within  the  United  States;  and  yet,  1 
those  statutes,  on  the  ground  of  want  of  locality  of  such  goodf 
or  effects,  are  to  be  operative,  they  should  be  extended  in  theb 
full  force,  vnthout  limitation  to  their  effect.  The  attachment, 
at  the  suit  of  an  American  citizen,  brings  in  the  foreign  bank- 
rupt; but  if  the  latter  enters  special  bail,  he  cannot  plead  his 
discharge  in  bar  of  the  demand.  Shall  we  recognize  the  act  of 
the  commissioners  in  Europe  as  effectual  to  transfer  a  debt  in- 
curred in  the  United  States,  and  thereby  deprive  the  creditor 
of  all  hopes  of  enforcing  payment  of  his  demand  in  our  tri- 
bunals? 

That  anxiety  has  been  shown  by  British  judges  to  extend  the 
operation  of  the  British  statutes  of  bankruptcy  beyond  th» 
kingdom  of  England,  and  particularly  by  Lord  Loughborough 
in  SiU  V.  Worswick,  1  H.  Bl.  690, 1  wHl  not  deny.  The  general 
tendency  of  the  cases  is,  that  British  subjects,  although  resi- 
dent abroad,  are  bound  by  the  laws  of  their  own  country;  and 
[  have  no  objection  to  the  doctrine,  confined  vdthin  those  limits, 
rhe  two  cases  on  which,  in  point  of  authority,  the  plaintiff*^ 
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strength  UeSy  are  Solomons  y.  Boss,  and  JoUet  v.  Deponthieu, 
before  cited.  On  the  most  diligent  search,  I  can  find  no  other 
adjudications  which  go  to  the  same  extent,  as  io  the  effect  of 
foreign  ordinances;  and  the  principle  of  those  cases  seems  im« 
pngned  by  other  decisions. 

In  Scotland,  it  is  obserred  by  Lord  Eames,  in  his  Principles 
of  Equity,  p.  363,  2d  Ed.,  that  the  statutory  transference  oi 
property,  even  from  the  bankrupt  to  the  commissioners,  cannot 
convey  any  effects  in  that  kingdom,  although  the  English  stat« 
utes  are  not  there  totally  disregarded.  In  Cleve  v.  MiUs,  1 
Oooke's  Bank.  L.  803,  4th  Ed. ,  Lord  Mansfield  said  that  the 
statutes  of  bankrupt  did  not  extend  to  the  colonies  or  any  of 
{he  king's  dominions  out  of  England;  the  assignments  under 
each  commissions  took  place  between  the  assignee  and  the 
bankrupt,  but  did  not  affect  the  rights  of  any  other  creditors. 
This  was  settled  in  many  cases,  and  particularly  in  Wilson's 
bankruptcy,  wherein  Lord  Hardwicke  declared  that  the  cred- 
itors had  a  right  to  affect  the  estate  in  Scotland,  and  get  the 
advantage  of  the  general  creditors,  notwithstanding  the  com- 
mission in  England,  although  he  would  not  permit  them  to 
come  in  under  the  commission  till  the  other  creditors  were 
made  even  with  them.  Wilson's  case  is  also  mentioned  with 
approbation  in  Waring  y.  Knight,  Id.  807;  and  in  LeGhevolier  y. 
Lynch,  Doug.  161, 170,  wherein  it  was  adjudged  that  money 
owing  out  of  England  to  a  bankrupt,  might  be  attached  by  the 
law  of  the  place  after  the  bankruptcy,  for  a  debt  due  before  the 
bankruptcy. 

In  Hunter  y.  Fotts,  4  T.  B.  190,  the  defendant's  counsel  puts 
the  yery  case  now  before  us  as  not  admitting  of  doubt;  and  the 
court  do  not  appear  to  deny  the  correctness  of  remarks.  ''  If," 
says  he,  ''a  subject  of  Bhode  Island  had  been  a  creditor  of  the 
bfuikrupt,  it  is  not  to  be  supposed  that  the  courts  of  law  would 
haye  turned  him  round  to  seek  his  remedy  under  the  commis* 
sion  in  England,  if  eyen  after  the  commission  here  issued  he 
had  attached  the  property  of  the  bankrupt  there." 

In  Maudedey  y.  Park  and  BeckwUh,  assignees  of  Campbell 
and  Hayes,  cited  by  Serjeant  Hill,  arguendo  in  SiU  y.  Warswick, 
before  mentioned,  and  stated  at  large  in  1  H.  Bl.  680,  it  wa? 
held  by  the  lords  commissioners  Smythe  and  Bathurst  at  Lin* 
coin's  Inn  Hall,  December  13, 1779,  that  the  assignment  of  the 
commissioners  did  not  diyest  the  property  out  of  the  bankrupt, 
as  the  debt  was  due  in  Bhode  Island,  but  only  gaye  the  as« 
Qgnees  a  right  to  sue  for  it,  who  haying  commenced  a  suit  firsts 
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and  recovered  jadgment  there^  had  gained  a  priority  over  the 
defendants;  and  this,  although  the  case  of  Sohmona  y.  Eom, 
and  JoUet  y.  DeporUhieu,  are  admitted  to  have  been  decided  dif- 
ferently. 

And  in  SmUh  v.  Biu:hanan,  1  East,  11,  before  cited.  Lord 
Eenyon,  after  stating  that  assignees  of  bankrapts,  deriving  titles 
under  foreign  ordinances  are  permitted  to  sue  in  England  for 
debts  due  to  the  bankrupt's  estate,  mentions  the  opinion  of 
Lord  Talbot,  that  though  the  commission  of  bankrupt  issued  in 
England,  attached  on  the  bankrupt's  effects  in  the  plantations, 
yet  his  certificate  would  not  protect  him  from  being  sued  there 
for  »  debt  arising  therein. 

In  Bush  y.  McGlain^  1  Har  &  McH.  236,  the  opinion  of  Daniel 
Dulany,  esq.,  is  given,  wherein  he  distinguishes  between  plaint- 
iffs resident  in  Oreat  Britain  taking  out  attachments  against 
the  effects  of  bankrupts  in  Maryland  and  country  creditors 
pursuing  the  same  measure,  and  the  court  acted  on  that  dis- 
tinction. And  in  Wallace  v.  Patterson,  2  Har.  &  McH.  463, 
where  three  persons  residing  in  England  became  bankrupts, 
and  had  effects  in  Maryland,  it  was  adjudged  that  an  attach- 
ment  would  lie  by  a  citizen  of  Maryland  against  one  third  part 
of  the  effects,  to  satisfy  a  debt  due  to  him  by  one  of  the  part* 
ners,  and  contracted  in  England. 

I  now  proceed  to  the  case  of  Harriaon  v.  Sterry,  adjudged  in 
the  supreme  court  of  the  United  States  in  March,  1809,  upon 
an  appeal  from  a  decree  of  the  circuit  court  for  the  district  of 
South  Carolina,  upon  a  bill  in  equity  by  Harrison  for  relief. 
The  case  in  the  circuit  court  is  reported  in  Bee's  Admiralty 
Decisions,  244,  and  on  the  appeal  in  5  Cranch,  289.  Six  differ- 
ent classes  of  creditors  claimed  the  effects  in  question :  1  Har- 
rison, the  complainant,  under  a  deed  from  Robert  Bird,  in  hia 
own  right,  and  as  attorney  of  Henry  Mertens  Bird  and  Benja- 
min Savage,  his  copartners,  dated  third  December,  1802,  and 
on  a  similar  instrument  of  writing  without  seal,  signed  by  Bobert 
Bird  in  behalf  of  the  English  and  American  firm,  dated  thirty- 
first  January,  1803.  These  were  considered  as  fraudulent  acta 
on  the  bankrupt  laws,  being  made  in  contemplation  of  bank- 
ruptcy, and  consequently  void.  2.  The  United  States,  who 
were  consequently  declared  entitled  to  a  priority  under  the  act 
of  congress  of  third  March,  1797,  sec.  6.  3.  The  American; 
and  4.  British  creditors  who  had  attached  the  effects  of  the 
partnership  in  South  Carolina  on  the  second,  fifteenth,  sixteenth 
and  twenty-third  days  of  April,  1803.    Bobert  Bird  alone  had 
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become  a  bankrupt  under  the  laws  of  the  United  States,  and 
his  interest  of  one  third  in  the  funds  of  the  company  was  unaf- 
fected by  the  attaching  creditors,  but  passed  to  his  assignees, 
subject  to  the  claim  of  his  copartners  upon  a  settlement  of  ac- 
counts. The  lien  of  the  attaching  creditors  upon  this  one  third 
was  removed  by  the  bankrupt  law  of  the  United  States.  5. 
Steny  and  others,  assignees  of  Henry  Mertens  Bird  and  Ben- 
jamin Savage,  under  a  British  commission  of  bankruptcy.  The 
bankruptcy  of  Bird,  Savage  and  Bird  in  London  was  declared 
on  the  twelfth  of  June,  1803,  and  a  commission  issued.  On  the 
sixth  of  February,  preceding,  they  had  stopped  payment.  6. 
Aspinwall  and  other  assignees  of  Robert  Bird  claimed  under 
an  American  commission  of  bankruptcy.  The  house  under  the 
firm  of  Robert  Bird  &  Co.  stopped  payment  at  New  Tork  on 
the  fifth  of  December,  1803.  Thomas  Parker,  who  by  consent 
of  the  creditors  had  been  appointed  an  agent  for  all  the  parties 
concerned,  to  collect  and  receive  the  debts  due  to  Bird,  Savage 
and  Bird,  was  also  made  a  party  in  the  appeal. 

In  5  Cranch,  302,  Marshall,  chief  justice,  thus  expresses  the 
opinion  of  the  whole  court:  **  As  the  bankrupt  law  of  a  foreign 
country  is  incapable  of  operating  a  legal  transfer  of  property 
m  the  United  States,  the  remaining  two  thirds  of  the  fund  are 
liable  to  the  attaching  creditors,  according  to  the  legal  prefer- 
ence obtained  by  their  attachments."  It  has  been  contended 
by  the  counsel  for  the  plaintiff  in  error,  that  the  word  "  legal," 
used  in  the  preceding  sentence  is  contra-distinguished  from 
equitable,  and  must  be  understood  in  that  sense.  This  does 
not  appear  to  me  correct,  although  I  have  had  frequent  occasion 
to  lament  the  imperfection  of  human  language,  used  by  persons 
of  the  most  discriminating  minds,  and  habituated  to  accuracy 
of  speech.  It  would  seem  wholly  unimportant  to  distinguish 
between  legal  and*  equitable  effects  upon  an  appeal  from  a  de- 
cree in  equity  on  those  effects,  in  the  particular  case.  I  know 
of  no  equity  arising  from  a  transfer  under  the  foreign  law, 
which  does  not  arise  proprio  vigore.  It  is  agreed  that  the  ex- 
pressions, however  general,  are  to  be  referred  to  the  circum- 
stances of  that  case.  I  take  the  plain  meaning  of  the  words  of 
the  chief  justice  to  be,  that  a  foreign  law  cannot  transfer  prop- 
erty in  the  United  States,  and  this,  I  think,  will  most  clearly  ap- 
pear from  the  conclusion  of  the  decree:  "  With  respect  to  any 
surplus  which  may  remain  of  the  two  thirds  after  satisfying  the 
United  States  and  the  attaching  creditors,  it  ought  to  be  equally 
divided  among  all  the  creditors,  so  as  to  place  them  on  an  equal 
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footing  with  each  other.  The  dividends  paid  by  the  Biitiah 
assigneefly  and  those  made  by  the  American  asedgneea  being 
taken  into  consideration,  this  residuum  is  so  to  be  divided  be* 
tween  them,  as  to  produce  equality  between  the  respective 
creditors." 

It  is  true,  the  attachments  of  the  creditors  were  laid  on  the 
effects  at  Charleston,  previously  to  the  issuing  of  the  EnglLih 
commission  against  Bird,  Savage  &  Bird,  but  that  house 
stopped  payment  in  London,  on  the  fifth  of  February,  1803. 
How  comes  it  then  that  this  commission  did  not  effect  an  equit* 
able  transfer  of  the  effects  of  the  firm  in  the  first  instance,  after 
payment  of  the  debt  due  to  the  United  States,  by  relation  to 
the  acts  of  bankruptcy  in  London,  according  to  the  doctrine 
asserted  by  the  concluding  counsel  of  the  plaintiff  in  error? 
Or  if  the  doctrine  of  relation  is  not  contended  for,  according 
to  the  argument  of  the  counsel  who  preceded  him,  how  does  it 
happen,  that,  after  satisfying  the  United  States  and  the  attadi* 
ing  creditors,  the  residue  was  not  ordered  by  the  court  to  be 
paid  over  to  the  British  assignees,  if  the  effects  were  equitably 
transferred  by  the  British  commission  upon  the  principle  of 
comity  ?  Why  are  all  the  creditors  put  upon  an  equal  footing  f 
I  know  of  no  satisfactory  answers  which  can  be  given  to  these 
questions,  unless  on  the  concession  that  the  bankrupt  law  of  a 
foreign  country  is  incapable  of  operating  any  transfer,  whether 
legal  or  equitable,  of  property  in  the  United  States.  I  have 
been  thus  minute  in  my  observations  on  this  case,  because  it  has 
bad  considerable  effect  on  my  mind  in  forming  my  judgment 
upon  the  subject  before  us.  I  regard  it  as  a  case  in  point,  ds» 
cided  with  unanimity  in  the  highest  court  of  the  Union,  to 
whose  jurisdiction  the  interests  of  foreigners  are  peculiarly  in* 
trusted. 

I  admit  that  the  American,  as  well  as  British,  decisions  assert 
that  the  assignees  under  a  foreign  commission  of  bankrupt<7 
are  considered  as  the  substitutes  of  the  bankrupt,  and  may  sup* 
port  suits  in  their  own  names.  As  between  the  bankrupt  and 
debtor  this  operation  is  fair,  provided  the  debtor  is  made  safe 
in  his  payment;  but  when  it  is  extended  further  and  thereby 
affects  the  rights  of  strangers,  it  assumes  a  different  character. 
The  British  courts  will  not  permit  the  subjects  of  that  kingdom 
to  contravene  their  bankrupt  system;  but  unless  in  the  two 
cases  of  Solomons  v.  Ross  and  JolM  v.  D^povUhiea^  I  know  of  no 
decisions  which  attribute  this  extra-territorial  effect  to  iTreigs 
laws  and  institutions. 
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I  follj  ftgree  that  we  should  pay  seduloas  attention  to  the 
comity  of  nations.  Such  courtesies  tend  to  harmonize  maji« 
kind,  promote  pnblio  conyenience,  and  enlarge  the  circle  of 
iiuman  happiness  in  a  social  state.  But  onr  complaisance  should 
be  confined  to  reasonable  and  temperate  limits.  At  all  events, 
I  would  be  fully  satisfied  that  the  British  courts  sustain  the  doc- 
trine contented  for  by  the  plaintiff  in  error,  as  to  the  effect  of 
our  0%  n  bankrupt  system,  before  I  give  my  assent  thereto. 
Beciprociiy  in  such  instances  is  true  equity  as  well  as  sound 
policy.  That  fact  remains  yet  to  be  ascertained,  and  I  avow  my 
incredulity.  Persons  trading  to  England,  and  coming  there 
oecaaionaUy,  although  not  resident  in  that  kingdom,  may  be 
declared  bankrupts  by  their  laws:  Oowp.  402;  1  Atk.  82.  It  is 
well  known  that  their  practice  has  been  conformable  thereto. 
All  intervening  acts  between  the  act  of  bankruptcy  committed 
«nd  the  assignment  by  the  British  commissioners,  as  to  the  per- 
sonal property  of  the  bankrupt,  are  avoided  by  the  English 
ctatutes:  Cooke's  Bank.  L.  584.  The  effects  of  such  a  doctrine, 
operating  on  such  property  in  a  foreign  country,  are  too  obvious 
to  require  any  detail  Persona  feel  the  difficulty  of  proving 
•debts  under  a  commission  of  bankrupty  among  ourselves.  How 
much  must  it  be  enhanced,  when  those  proofs  are  to  be  made  in 
Great  Britain,  at  the  distance  of  a  thousand  leagues  from  the 
scene  of  the  transactions.  In  times  of  war  between  the  two 
countries,  dividends  would  not  be  p^id  in  England.  My  feel- 
ings are  repugnant  to  sending  our  citizens  to  foreign  tribunals 
to  recover  their  debts,  when  full  justice  may  be  dispensed  to 
4hem  in  their  own  country;  and  I  can  discover  no  uniform  im- 
perious rule  which  enjoins  this  hardship  upon  them. 

Upon  the  whole,  on  the  fullest  reflection,  I  do  not  see  my  way 
sufficiently  clear  to  subject  our  citizens  to  such  embarrassments 
and  inconveniences,  upon  the  principles  of  a  supposed  comity; 
«nd  I  am  therefore  of  opinion,  that  the  effects  in  the  hands  of 
the  garnishee  were  liable  to  the  attachment  of  Moreton,  notwith- 
standing the  bankruptcy  of  Topham,  and  that  the  judgment  of 
the  district  court  be  affirmed. 

BaAcsxHBiDajB,  J.,  concurred. 

Judgment  affirmed. 


For  caoea  holding  simihur  doctrine,  aee  Baher  v.  WheaUmf  4  Am.  Deo.  71) 
^mur.  Ca^field,lild.  SAO;  SmUhy.  SmiOtiZld.  410. 

In  Speed  v.  May,  17  Pa.  Si.  91,  it  ia  held  that  the  Ux/ori  controli  the  zem- 
^y  ae  reepecta  personal  property,  but  the  law  of  the  domioile  regolatea  its 

Ax.  "Dmo.  VQL.VI— 91 
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traoafer.  The  doctrine  of  the  principal  caae  ia  affinned  and  followed,  Gib* 
■on,  C.  J.,  laying:  "The  principles  of  this  caae  were  diacoaaed  in  Milne  ▼. 
MoTtUm;  in  MtUUkin  y.  Aughinbaug?^  I  Pa.  St.  117,  and  in  Lowry  y.  Hali^  2 
Watta  &  S.  131,  to  which  it  ia  anffioient  to  refer  for  them.  It  will  there  be 
aeen  that  an  inyolimtary  tranaf er  of  movable  property  abroad  by  prooeaa  at 
home  does  not  divest  the  title  in  prejudice  of  creditors  domiciled  at  the  place 
of  the  actual  sUus;  bat  that  a  voluntary  tranaf  er  by  the  act  of  the  owner  di- 
vests it  everywhere.  The  legal  eitua  follows  the  domicile  of  the  owner,  and 
the  law  of  the  actual  aUus  proteeta  the  cliums  of  domiciled  creditors  there 
only  against  transfer  by  operation  of  law." 

As  holding  the  same,  the  case  is  recognized  in  Green  v.  Buekirk^  5  WalL 
313. 

Citing  the  principal  case,  Story,  Confl.  Laws,  aea  410,  says:  "  It  ia  admitted 
that  the  general  rule  is,  that  personal  property,  including  debts,  haa  no  local- 
ity, but  follows,  as  to  its  disposition  and  transfer,  the  law  of  the  domicile  of  the 
owner.  But  every  country  may  by  positive  law  regulate  as  it  pleases  the 
disposition  of  personal  property  found  within  it;  and  may  prefer  its  own  at- 
taching creditors  to  any  foreign  assignee;  and  no  other  country  haa  any  right 
to  question  the  determination.** 

In  section  414,  the  same  author  cites  the  case  aa  to  how  far  oomity  between 
nations  extends.  In  section  416,  he  refers  to  the  principal  case,  and  Henuen 
v.  Eolmes,  20  Johns.  229,  and  Blake  v.  WUUama^  6  Pick.  286»  as  the  three 
leading  cases,  upon  the  respective  rights  of  attaching  creditors,  and  aiwigncios 
under  foreign  insolvent  laws. 

In  section  428^  he  refersjto  the  case,  among  many  others^  as  to  what  Uwa 
govern  the  transfer  of  real  estate^  or  immovable  property. 


Shaller  t;.  Brand. 

[6BxnnBT,436.] 

Taliditt  of  AoKHOWi.*DOMK2rT  BT  Femb  Ck>vzRT.  — Where  a  statute  re- 
quired the  wife  to  make  acknowledgment  that  she  executed  a  canveyance 
without  coercion  or  compulsion  of  her  husband,  and  the  certificate  stated 
that  "she,  being  of  full  age,  separate  and  apart  from  her  aaid  husband, 
.  examined  and  the  fuU  contents  made  known  to  her,  voluntarily  oonaent- 
ing  thereto;"  it  was  held  that  this  was  a  substantial  compliance  with  the 
law. 

Pboov  or  ExxonnoK  or  Will. — ^A  will  of  land  which  has  accompanied  the 
possession  thirty  years,  is  evidence  without  proof  of  its  execution. 

Interbst  on  Judombmt. — ^A  judgment  upon  which  it  is  agreed  that  no  exe- 
cution shall  issue  until  the  plaintiff  has  perfected  his  title  to  certain 
land  for  which  the  bond  that  supported  the  judgment  was  given,  carries 
interest. 

Evidence  ov  Release  or  Dower. — ^If  a  writing  be  put  in  evidence  in  which 
there  is  an  adnussion  of  the  survivorship  of  the  wife,  and  her  being  then 
living,  and  that  she  had  released  dower,  it  is  evidence  that  the  ri^t  of 
dower  is  extinguished. 

Ebbob  to  the  court  of  common  pleas.  Brand  brought  an  ac- 
tion of  debt  on  a  bond  given  by  the  defendants'  intestate,  is 
consideration  of  the  conyejance  of  a  tract  of  land  to  the  intaa- 
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tate  by  plaintiff.  Fending  the  action  an  agreement  was  filed 
not  to  issue  exeontion  on  the  bond  until  the  title  to  the  land 
should  be  perfected.  Plaintiff  deriyed  title  as  follows:  There 
was  no  dispute  as  to  the  title  down  to  one  Y.  Dillebaugh,  who, 
by  his  last  will,  dated  September  8,  1777,  deyised  the  land  in 
equal  parts  to  his  sons,  Valentine  and  Christian^  and  to  his 
daughter  Catharine  in  fee.  In  1778,  Valentine  and  Christian 
conveyed  their  share  in  fee  to  Yost  Brand,  who  married  Catha- 
rine; but  Valentine's  wife  did  not  join  in  the  conyeyance.  Yost 
Brand  and  his  wife  conveyed  the  premises  to  plaintiff  by  a  deed 
in  1782,  and  acknowledged  the  same  in  1808.  The  certificate 
set  forth  that  the  grantors  appeared  before  the  judge  taking  the 
acknowledgment,  **  and  severally  acknowledged  the  said  inden- 
ture as  their  act  and  deed,  and  desired  that  the  same  might  be 
recorded  as  such;  she,  the  said  Catharine,  being  of  full  age, 
separate  and  apart  from  her  said  husband  by  me  examined,  and 
the  full  contents  made  known  to  her  voluntaiily  consenting 
thereto.''  The  deed  to  Shaller  was  acknowledged  by  plaintiff 
and  his  wife. 

The  questions  presented  by  the  bill  of  exceptions  were:  1.  As 
to  the  admissibility  in  evidence  of  the  will  of  V.  Dillebaugh,  it 
not  appearing  that  it  had  been  properly  executed,  nor  had  been 
exhibited  for  probate;  2.  Upon  the  sufficiency  of  the  acknowl- 
edgment to  bar  Catherine's  right  of  dower;  3.  As  to  whether 
there  was  an  outstanding  right  of  dower  in  Anne,  Valentine's 
wife;  and,  4.  As  to  plaintiff's  right  to  recover  interest  on  the 
judgment. 

Fisher  and  MotUgomery^  for  the  plaintiffs  in  eiror. 

£lder  and  Hopkins,  contra. 

Tn^HMAN,  C.  J.  1.  The  defendant  contends  that  the  plaintiff 
was  not  entitled  to  interest  on  the  bond  subsequent  to  the  entiy 
of  the  judgment,  because  the  judgment  was  conditional  or  in 
the  nature  of  an  interlocutory  judgment,  and  in  its  nature 
showed  an  intention  to  suspend  the  interest  until  the  title  was 
completed.  But  the  judgment  was  neither  conditional  nor 
interlocutory.  It  was  absolute,  and  the  condition  or  restraint 
was  annexed  only  to  the  execution.  Whenever  the  title  was 
perfected,  the  plaintiff  had  a  right  to  take  out  execution,  and  the 
judgment  being  for  the  penalty  of  the  bond,  the  plaintiff  might 
cover  under  it  his  whole  interest  and  costs.  The  juxy  did  not 
give  interest  from  the  time  of  the  judgment  on  the  accumulated 
Bum  of  principal  and  interest  then  due  according  to  our  act  of 
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assembly,  so  that  the  defendant  has  no  xeason  to  complain  of 
the  least  hardship »  considering  his  case  on  equitable  grounds. 
He  was  in  possession  of  ihe  land,  the  profits  of  which  were 
equal  to  the  interest  of  the  money,  and  there  was  no  eyidenceof 
his  having  kept  the  money  lying  dead  for  a  single  moment. 

2.  The  next  question  is  on  the  acknowledgment  of  a  deed  from 
Yost  Brand  and  Catharine,  his  wife,  to  Christian  Brand.  The 
act  of  February  24,  1770,  on  which  this  point  arises,  directs 
that  the  judge  who  takes  the  acknowledgment  shall  examine  the 
wife  separate  and  apart  from  her  husband,  and  shall  read,  or 
otherwise  make  known  to  her,  the  full  contents  of  the  deed;  and 
if  upon  such  separate  examination  she  shall  declare  that  she  did 
voluntarily  and  of  her  own  free  will  and  accord,  seal,  and,  as 
her  act  and  deed,  deliver  the  said  deed,  without  coercion  or 
compulsion  of  her  husband,  then  the  said  deed  shall  be  good 
and  valid.  It  is  insisted  by  the  counsel  for  the  defendant  that 
the  form  prescribed  by  the  law  should  be  strictly  pursued;  but 
such  has  never  been  the  opinion  of  this  court.  We  have  always 
declared  that  it  was  sufficient  if  the  law  was  substantially 
complied  with;  and  on  any  other  principle  of  construction, 
the  peace  of  the  countiy  would  be  seriously  affected,  as 
the  certificates  of  acknowledgments  of  deeds  have  generally 
been  drawn  by  persona  who  were  either  ignorant  of  or  disre- 
garded the  words  of  the  act  of  assembly.  The  law  must  be  com- 
plied with,  but  in  construing  it  we  shall  always  be  inclined  to 
suppose  a  fair  conveyance  if  possible.  Now,  it  is  here  said  thai 
the  wife  was  examined  apart  from  her  husband,  that  the  con- 
tents of  the  deed  were  made  known  to  her,  and  she  voluntarilj 
consented.  It  is  not  straining  the  expressions  *'  voluntarily  con- 
senting thereto"  too  far  to  say,  that  they  imply,  she  declared 
that  she  executed  the  deed  voluntarily,  and  that  is  sufficient; 
for  if  the  execution  was  voluntary,  it  was  without  coercion  or 
compulsion.  I  am  clearly  of  opinion,  therefore,  that  by  this 
deed  the  estate  of  the  wife  was  legally  conveyed. 

3.  The  third  question  is  on  an  outstanding  title  of  dower  in 
Anne  Dillebaugh,  supposed  to  be  living  in  Canada.  She  is  the 
widow  of  Valentine  Dillebaugh,  jr.,  who  conveyed  his  interest 
in  this  bond  to  Yost  Brand,  the  twenty-sixth  of  February,  1778. 
There  was  no  proof  of  this  woman's  being,  living  or  having  any 
right  of  dower,  except  by  a  memorandum  in  the  handwriting  of 
Mr.  Elder,  in  which  memorandum  it  is  also  mentioned  that  she 
had  released  her  right.  The  court  of  common  pleas  were  of 
opinion  that  the  contents  of  this  paper  must  be  taken  alto* 


May,  1814.]  Shaller  v.  Brand.  485 

gether,  and  in  this  they  were  certainly  right,  so  that  although 
it  appeared  that  she  once  had  a  right  of  dower,  yet  npon  the 
whole  it  appeared  that  she  had  no  right,  becaase  she  had  re- 
leased. 

4.  The  last  objection  is  to  the  opinion  of  the  court  in  ad- 
mitting as  evidence  a  paper  purporting  to  be  the  will  of  Valen- 
tine Dillebaugh,  the  elder,  bearing  date  the  third  September, 
1777,  by  which  he  deyised  the  land  sold  by  Christian  Brand  to 
Adam  Shaller,  to  his  sons  Valentine  and  Ohristian,  and  his 
daughter  Catharine  equally  in  fee.  There  was  no  proof  of  this 
will,  but  it  was  admitted  in  evidence  on  the  ground  of  its  being 
a  writing  which  had  accompanied  the  possession  of  the  land  for 
upwards  of  thirty  years.  There  is  no  doubt  but  that  ancient 
deeds  under  which  the  possession  has  gone  for  thirty  years,  are 
evideuce  without  proof  of  their  ezeeation,  and  it  was  decided 
in  Jackson  t.  Blanthan,  3  Johns.  292  [3  Am.  Deo.  485],  that  in 
similar  circumstances  a  will  also  was  evidence. 

In  that  case  the  court  differed  in  opinion  as  to  the  time  nec- 
essary to  bring  a  will  within  the  rule  of  an  ancient  paper. 
Spencer  thought  that  upwards  of  thirty  years  having  elapsed 
from  the  date  of  the  will,  and  possession  having  been  held 
under  it  twenty-seven  years,  it  might  be  read  in  evidence  with- 
out proof.  But  Kent,  chief  justice,  and  a  majority  of  the 
court  were  of  opinion  that  it  required  thirty  years  possession; 
and  I  agree  with  them,  because  although  the  antiquity  of  the 
writing  affords  some  evidence  in  its  favor,  yet  the  main  ingredi- 
ent is  possession.  Both,  however,  are  necessary  to  raise  that 
presumption  which  will  justify  the  court  in  departing  from  the 
usual  rule,  which  requires  the  production  of  the  subscribing 
witnesses,  or  proof  of  their  handwriting,  after  accounting  for 
their  absence.  This  will  bore  date  thirty-five  years  before  it 
was  offered  in  evidence,  the  testator  had  been  dead  upwards  of 
thirty-foui  years,  articles  of  agreement  for  sale  to  the  defend- 
ant had  been  executed  by  the  plaintiff,  who  claimed  under  the 
will  upwards  of  thirty  years,  and  these  articles  had  been  fol- 
lowed by  an  actual  conveyance  the  year  next  succeeding,  so 
that  possession  had  probably  been  held  under  this  will  between 
thirty  and  thirty-four  years.  The  proof  was  not  positive  that 
the  will  had  been  among  the  title  papers  delivered  to  the  de- 
fendant, nor  was  it  ascertained  with  certainty  at  what  time  the 
title  papers  were  put  into  the  hands  of  the  defendant.  The 
court  thought  that  sufficient  evidence  had  been  given  to  author* 
ise  them  to  permit  the  will  to  be  read  to  the  jury;  and  they 
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permitted  it  under  this  restriction,  that  unless  the  jury  should 
be  of  opinion  that  possession  bad  gone  according  to  the  will 
for  upwards  of  thirty  years,  they  should  pay  no  regard  to  it. 

The  court  had  a  right  to  judge  upon  the  previous  matter 
themselves;  but  I  do  not  see  that  they  did  wrong  in  permitting 
the  jury  to  judge  of  it,  a  reasonable  foundation  having  been  first 
laid.  And  it  appears  that  such  foundation  was  laid,  both  from 
the  strong  circumstance  of  possession  held  by  the  defendant 
himself,  and  from  recitals  in  ancient  deeds  deducing  title  under 
this  will.  The  testator  left  three  children,  two  sons,  Valentine 
and  Christian,  and  one  daughter,  Catharine,  the  wife  of  Tost 
Brand.  The  two  sons  conveyed  their  interest  to  Yost  Brand, 
by  deed  dated  the  sixth  of  February,  1798,  in  which  it  was  recited 
that  their  father  devised  the  premises  to  his  three  children 
equally  by  a  will,  duly  proved  and  recorded  in  the  county  of 
Lancaster.  But  no  such  will  has  been  found  on  record,  so  that 
there  is  a  mistake  in  that  part  of  the  recital.  The  deed  from  the 
plaintiff  to  the  defendant,  also,  recites  the  title  as  derived  from 
the  same  will.  These  are  very  strong  circumstances.  When  all 
persons  interested  in  the  estate,  declared  that  the  will  was  made 
particularily  when  the  eldest  son  of  the  testator  says  so,  who 
would  have  been  entitled  to  one  half  of  the  land  if  his  father 
had  died  intestate,  there  was  surely  a  good  foundation  for  suffer- 
ing the  paper  to  go  to  the  jury  in  the  manner  that  it  went. 

Upon  the  whole,  I  am  of  opinion  that  there  is  no  error  in  this 
record,  and,  therefore,  the  judgment  should  be  affirmed. 

Ybates,  J.,  concurred,  except  as  to  the  question  of  the  admis- 
sion in  evidence  of  the  will  of  Valentine  Dillebaugh.  Being  of 
opinion  that  the  will  went  to  the  jury  without  the  requisite  proof 
in  the  first  instance,  on  that  ground  alone  the  judge  was  in  favor 
of  a  reversal  of  the  judgment. 

BBAOEEmuDGB,  J.,  delivered  an  opinion  coneuning  with  that  of 
the  chief  justice. 

Judgment  affirmed.     

Bailet  V.  Faieplay. 

[6BnanEX,450.] 

BaooBO  ov  JoDQicENT  DT  EjxcTMEZTr  AS  EvmENc& — ^Ih  aa  aefcicn  for  wmm 
profits,  the  record  of  the  judgment  in  ejectment  is  oonoliiaive  evidenoe 
that  the  defendant  was  in  possession  at  the  time  the  ejectment  was 
brought,  and  also  as  to  title  during  the  whole  time  laid  in  the  demise, 
bat  it  is  not  evidence  of  the  length  of  time  that  the  defendant  was  in 
possession. 
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AcTzoK  for  tlie  mesne  profits  of  certain  lands  recovered  by 
Watson,  Faizplay's  lessor,  against  Bailey  and  others,  in  an  action 
of  ejectment,  llie  only  eTidence  prodaced  of  defendants'  pos- 
session, was  the  record  in  the  ejectment  suit.  From  this  it 
appeared  that  all  the  defendants  had  been  served  in  that  action, 
that  they  had  appeared,  pleaded  not  guilty,  and  subsequently  ajH 
pealed  to  the  supreme  court,  where  judgment  had  been  entered 
against  them  all.  It,  also,  appeared  that  the  name  of  the  casual 
ejector  had  not  been  struck  off  the  declaration,  and  the  names  of 
the  real  parties  in  action  inserted. 

The  jury  were  charged,  that  in  this  action  the  judgment  in 
ejectment  was  condusive  evidence  that  the  person,  against 
whom  judgment  was  recovered,  was  in  possession  at  the  time  of 
the  service  of  the  declaration,  and  that  this  principle  would 
apply  in  the  present  case,  against  the  defendants,  it  appearing 
from  the  whole  record  that  the  verdict  in  the  ejectment  suit  was 
not  against  the  casual  ejector.  Defendants  excepted  to  this 
charg^e. 

C*  Smilh  and  Montgomery ,  for  plaintiffs  in  error. 

BouneandHopbinSfConifxi,  cited  OoodiiUeY,  Tbmbs,  8  Wils.  121; 
3  BL  Com.  205;  2Ciomp.  Pr.  206;  MOuUough  v.  Ouetner,  1  Binn. 
214;  Cooper  v.  Dale,  1  Str.  632;  Orion  v.  Mee,  Barnes'  Notes, 
188;  Roe  v.  Doe,  Id.  181;  Bex  v.  Landaff,  2  Str.  1011. 

TxLOHMAK,  C.  J.  The  exception  to  the  charge  of  the  president 
is  that  the  jury  were  misled  by  it,  because  they  were  not  told 
that  the  record  was  not  evidence  of  the  length  of  time  for  which 
the  defendants  were  in  possession,  which  ought  to  have  been 
proved  by  other  evidence.  It  has  also  been  contended,  that  the 
record  was  not  evidence  against  the  defendants  at  all,  because 
the  issue  appears  to  have  been  joined  between  the  plaintiffs,  and 
John  Foulplay  the  casual  ejector.  I  think  there  is  nothing  in 
the  last  objection,  because  it  appears  that  notice  of  the  eject- 
ment was  served  on  all  the  defendants,  that  they  all  appeared 
and  entered  into  the  common  rule,  that  they  all  appealed  from 
the  circuit  court  to  the  supreme  court,  and  that  in  the  supreme 
court,  judgment  was  entered  against  all.  The  omission  there- 
fore of  striking  the  name  of  the  casual  ejector  out  of  the  declar- 
ation, and  inserting  the  names  of  the  defendants  in  the  place  of 
it,  is  not  to  be  regarded.  An  amendment  would  have  been 
granted  on  application  to  the  court  at  any  time,  and  viewing  the 
whole  record,  this  court  perceives  that  judgment  was  finally  en- 
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teied  agaififit  the  daf  eadants,  which  is  condusive  against  them^ 
aad  would  be  conclusive  e?en  if  a  writ  of  eiror  wexe  now  de> 
pending  before  ns,  because  we  should  consider  it  in  the  aam* 
light  as  if  the  error  had  been  amended. 

As  to  the  possession,  the  record  of  the  reeoyeiy  in  the  eject* 
ment  certainly  is  conclusiTe  evidence  of  the  defendants  being  in 
posseesion  at  the  time  the  ejectment  was  brought,  because  unless 
that  had  beeoi  proved  the  plaintiff  could  not  have  lecovezed.  In 
order  to  recover  in  ejectment,  the  plaintiff  must  prove,  first, 
that  he  had  title  at  the  time  of  the  demise  laid  in  his  declaitttion; 
and,  secondly,  that  the  defendant  was  in  possession  at  the  time 
the  suit  was  brought;  and  on  proving  these  two  things  he  is  en- 
titled to  a  verdict.  As  it  is  not  material  to  the  present  question, 
I  will  not  say  positively,  whether  the  plaintiff  might  not  recover 
on  proving  that  the  defendant  had  been  in  poaseasion  some  time 
before  the  commencement  of  the  ejectment,  and  within  the  fam» 
laid  in  the  demise,  although  not  at  the  time  of  the  action  being 
commenced.  But  is  he  bound  to  prove  that  the  defendant  waa 
in  possession  from  the  time  of  the  demise?  It  is  contended  on 
the  part  of  the  plaintiff  that  he  is.  But  I  cannot  understand  on 
what  principle  this  position  can  be  supported.  The  plaintiff 
may  lay  the  ouster  committed  by  the  defendant  at  any  time  he 
pleases^  provided  it  is  after  the  demise;  but  he  is  put  to  na 
proof  of  it.  The  tenant  is  obliged  to  enter  a  rule  whereby  he 
agrees  to  confess  the  ouster,  before  he  is  permitted  to  become^ 
defendant  in  the  action.  But  as  to  the  possession  it  is  enough 
if  the  plaintiff  proves  the  defendant  to  have  had  it  at  the  time- 
the  suit  was  commenced.  So  that  no  inference  can  be  drawn 
from  the  recovery  in  the  ejectment  as  to  the  length  of  time  for 
which  the  defendant  has  been  in  possession.  Thus  the  law 
would  seem  to  be  on  principle,  and  we  shall  find  that  the  au** 
thorities  are  in  conformity  to  it. 

In  AsiLin  v.  Parkin^  2  Burr.  668,  Lord  Mansfield  says  in  ex* 
press  terms,  that, ''  as  to  the  length  of  time  the  defendant  has 
occupied,  the  judgment  proves  nothing."  And  in  2  Peake's  Ev. 
826,  it  is  laid  down  as  settled  law,  that  in  an  action  for  mesne 
profits,  after  a  recovery  in  ejectment,  the  plaintiff  must  prove 
the  length  of  time  the  defendant  has  been  in  possession.  To 
this  the  counsel  for  the  plaintiff  opx>08e  what  is  said  by  Oould^ 
Justice,  in  GoocUiile  v.  Ibmbs^  3  Wils.  121.  The  words  are  these* 
"  It  must  be  taken  for  granted  in  this  case,  that  there  was  an 
actual  ouster,  and  that  the  defendant  kept  him  out  from  th* 
time  of  the  demise  until  the  judgment  in  the  ejectment."    Bat 
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on  ezamixiiBg  this  oaee,  it  will  be  found  that  the  ezpressiona 
relied  on  hare  no  bearing  on  the  point,  because  ttiere  was  no 
question  as  to  the  length  of  time  the  defendant  was  in  posses- 
sion. It  was  action  for  recovery  of  mesne  profits  after  judg- 
ments by  default  in  an  ejectment  against  Tombs,  who  was 
tenant  in  common  with  the  lessor  of  the  plaintiff;  and  the  only 
question  submitted  to  the  court  was,  '^  whether  one  tenant  in 
common  could  maintain  this  action  against  the  other,  to  recoTcr 
damage  for  the  expulsion  and  mesne  profits. "  This  is  the  point, 
then,  to  which  the  general  expressions  of  Gould  are  to  be  ap- 
plied. As  to  the  length  of  the  defendant's  possession,  there 
was  no  dispute,  it  must  have  been  either  proved  or  agreed  on  at 
the  trial.  All  that  the  court  had  to  decide  was,  whether  one 
tenant  in  common  could  recover  in  this  action  at  all,  taking  for 
granted  that  the  defendant  had  been  in  possession  and  received 
the  profits.  The  same  remark  will  be  an  explanation  of  the 
passages  cited  from  BuUer's  Nisi  Prius,  and  3  Blackstone's 
Commentaries,  205,  "  that  the  judgment  is  conclusive  evidence 
to  recover  mesne  profits  from  the  time  of  the  demise."  The 
meaning  is,  that  it  is  conclusive  as  to  title,  for  the  whole  time 
laid  in  the  demise.  But  if  the  plaintiff  would  recover  the  profita 
beyond  the  time  of  the  demise,  the  defendant  may  put  him  to 
prove  his  title,  because  the  record  only  shows  that  he  recovered 
the  term  mentioned  in  the  declaration. 

But  it  is  objected  that,  be  the  law  as  it  may  on  this  point,  the 
charge  of  the  judge  was  not  erroneous,  because  it  was  silent. 
This  is  veiy  true,  and  it  is  also  true  that,  in  what  the  judge  did 
say,  he  was  correct.  But  still  the  charge  upon  the  whole  was 
incorrect;  because,  by  stating  only  part  of  the  law,  the  jury 
were  suffered  to  fall  into  an  error,  by  which  the  defendants 
were  injured.  The  jury  are  to  receive  instructions  from  the 
court.  If  this  instruction  is  given  in  such  a  manner  as  to  mis- 
lead them,  there  is  an  error  which  ought  to  be  corrected.  The 
record  contains  the  evidence  and  the  charge  to  which  the  de- 
fendant's counsel  excepted,  and  prayed  that  the  charge  might 
be  reduced  to  writing,  and  filed  according  to  the  act  in  such 
case  provided.  As  the  whole  charge  is  on  the  record,  we  must 
now  take  it  that  the  whole  is  open  to  exception,  although,  if 
the  judge  had  thought  proper,  he  might  have  called  on  the 
counsel  to  point  out  the  part  to  which  he  objected,  and  reduced 
that  part  only  to  writing. 

On  the  whole  it  appeals  to  me  that  there  is  error.    I  am. 
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therefore,  of  opinion  that  the  judgment  should  be  reTersed*  and 
a  venire  de  novo  be  awarded. 

Ybatss  and  Bbaokehbidge,  JJ.,  concurred. 
Judgment  reversed. 

As  showing  that  in  ejectment,  the  lessee  of  the  plaintiff  and  the  tenant  in 
possession  are  considered  the  real  parties,  the  case  is  cited  in  ChodaU  t.  Mot* 
thaU,  14  N.  H.  170. 

Showing  that  the  record  of  the  reooyery  in  ejectment  is  oondnsiyek  its  an- 
thority  is  affirmed  in  Man  v.  Drexel,  2  Pa.  St.  209.  In  Hoie  v.  JSittcnAoMe, 
it  is  cited  to  show  that  proof  of  actual  possession  by  the  defendant  is 
sary  to  snstain  the  action  of  ejectment;  and  to  the  same  effect  in  Sopp  t. 
pemy,  68  Pa.  St.  81. 

See  Weti  y.  Hughe$,  2  Am.  I>eo»  63S^  as  to  the  effect  of  a  Judgment  in  ejeet- 
ment. 


Drum  v.  Simpson. 

[6  BoiitXT,  478.] 

Dbclabations  of  Graktor.— Declarations  made  by  the  grantor  to  the  gruitas 
after  the  execution  of  a  deed  of  trust  but  before  the  grantee  had  aooepted 
it,  are  OTidence  to  alter  or  contradict  the  trust. 

Ejeothent.  Both  parties  derived  title  from  one  Glass.  Glass 
made  a  parol  sale  of  the  premises  to  one  Speck,  and  he  made  a 
like  sale  to  Drum,  the  defendant  below,  in  1796.  In  1799,  Glass, 
at  Drum's  request,  conveyed  the  premises  to  Simon  Snyder, 
who  in  November  conveyed  the  same  to  the  plaintiffs  lessor, 
Simpson,  in  trust  for  the  children  of  one  Selin  in  fee.  The  de- 
fendant claimed  an  equitable  interest  and  offered  to  prove,  by 
the  lessor  of  the  plaintiff,  that  the  Snyder  trust  deed  was  in- 
tended for  the  benefit  of  Drum  and  not  for  his  injury,  and  that 
Drum  was  the  owner  of  the  land  subject  to  a  certain  small  sum 
due  the  estate  of  Anthony  Selin.  This  evidence  was  rejected. 
The  plaintiff  gave  in  evidence  against  defendant's  objection,  a 
copy  of  a  certain  bond,  the  original  being  iin  the  defendant's 
hands,  canceled;  notice  having  first  been  given  to  produce  the 
same.  The  condition  of  the  bond  was  for  the  conveyanoe  of  the 
property  in  question  in  trust  for  Selin's  children.  The  defend- 
ant excepted  to  the  rulings  of  the  court. 

EaU^  for  the  plaintiff  in  error. 

Duncan f  contra. 

TiLGHMAN,  0.  J.  [after  reviewing  the  fact]:  The  first  point 
for  our  consideration  is,  whether  the  copy  of  the  bond  offered 
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by  the  plaintiff  was  eTidenoe  ?  If  the  original  bond  would 
have  been  evidence,  the  copy  was  so,  because  the  original  was 
traced  to  the  hands  of  the  defendant,  who  had  notice  to  produce 
it.  It  is  said,  indeed,  that  the  original  would  not  have  been 
evidence,  because  it  was  canceled;  but  that  it  is  no  reason 
why  it  should  not  go  in  evidence,  because  it  might  be  a  question 
how  it  came  to  be  canceled.  Possibly  Drum  got  hold  of  it  and 
canceled  it  without  authority;  and  if  so  it  would  have  the  same 
force  as  if  uncanceled.  This  was  a  matter  for  the  consideration 
of  the  jury.  Although  the  legal  title  of  the  property  in  dispute 
was  in  the  lessor  of  the  plaintiff,  yet  both  the  children  of  Selin 
and  the  defendant  Drum,  thought*  it  necessary  to  go  into  the 
equity  of  the  case,  and  both  claimed  an  equitable  interest  in  the 
premises.  It  was,  therefore,  material  to  show  that  Drum  had 
agreed  to  secure  this  lot  to  Mrs.  Selin's  children  by  her  first 
husband.  On  this  point  I  can  see  no  difiSculty.  The  court  of 
common  pleas  were  clearly  right  in  their  opinion. 

The  next  exception  was  founded  on  evidence  offered  by  the 
defendants  and  rejected  by  the  court.  The  circumstance  of 
Simpson's  being  a  trustee  and  lessor  of  the  plaintiff  was  not 
sufficient  for  the  rejection  of  his  testimony.  It  is  said  by  Lord 
Hardwicke,  in  Fotherby  v.  7h/e,  3  Atk.  604,  that  a  trustee, 
though  he  has  the  legal  estate,  is  considered  as  having  no  in- 
terest, and  is  examined  by  order  of  the  court  of  chancery,  every 
day.  We  have  acted  uniformly  on  this  principle  in  our  courts 
of  law.  The  name  of  the  trustee  is  used  by  the  cestui  que  trust, 
who  is  liable  for  the  costs  of  suit,  and  is  in  fact  the  only  person 
interested. 

But  other  objections  are  made  to  Simpson's  testimony.  It 
is  said  that  a  vmting  is  not  to  be  destroyed  or  altered  by  parol 
testimony,  and  that  the  declarations  of  Snyder,  made  after  he 
had  executed  the  deed  ought  not  to  be  received.  If  these  dec- 
larations had  been  made  after  the  deed  had  taken  complete  ef* 
feet,  I  think  they  would  not  have  been  evidence.  But  this  is  a 
very  special  case.  At  the  time  that  Snyder  is  supposed  to  have 
made  the  declarations  to  Simpson,  no  consent  had  been  given 
by  Simpson  to  accept  the  trust,  and  it  does  not  appear  that 
without  these  declarations  he  would  have  consented  to  accept 
it.  The  deed/  therefore,  was  not  complete.  A  man  cannot  be 
compelled  to  accept  a  trust  against  his  will.  This  conversation, 
therefore,  between  Snyder  and  Simpson,  is  substantially  the 
same  as  if  it  had  happened  just  before  the  execution  of  the 
deed;  and  it  has  been  long  settled  in  this  court,  that  parol  evi« 
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dence  may  be  received  to  prove  what  passed  before  and  at  the 
time  of  execution  of  the  deed,  if  the  party  offering  the  evidence 
alleges  fraud  or  mistake  in  the  transaction.  I  refer  particularly 
to  the  case  of  Thompson  v.  White,  and  the  authorities  there 
cited,  4  Dall.  426  [1  Am.  Dec.  252]. 

In  another  point  of  view,  likewise,  the  evidence  was  admis- 
sible. The  deed  from  George  Glass  to  Simon  Snyder  is  a  con- 
veyance of  the  legal  estate,  in  consideration  of  twenty  dollars, 
without  mention  of  any  trust;  neither  does  it  appear  by  any  posi- 
tive evidence  that  there  was  a  secret  trust  attending  this  deed. 
Then  the  heirs  of  Selin,  claiming  under  Snyder,  would  be  affected 
by  his  declarations  made  before  his  conveyance  to  Simpson. 
But  for  the  reasons  I  have  given,  Snyder's  declarations  are  to  be 
considered  as  having  been  made  before  the  execution  of  the 
deed.  They  are  therefore  evidence.  The  case  of  Scroggs  v. 
Scrogga,  Amb.  272,  bears  a  strong  resemblance  to  the  present 
Power  was  given  to  Scroggs  to  make  an  appointment  in  favor  of 
such  of  his  children  as  he  pleased,  with  the  consent  of  two  trus- 
tees. He  prevailed  on  the  survivor  of  these  trustees  to  join  in 
a  deed  making  an  appointment  in  favor  of  his  youngest  child, 
through  false  suggestions,  injurious  to  the  character  of  the 
eldest.  The  trustee  was  admitted  as  a  witness  to  give  parol 
evidence  of  this  misrepresentation,  and  the  appointment  was 
set  aside.  Now  the  evidence  offered  by  the  defendant  tended 
to  the  proof  of  a  misrepresentation,  in  consequence  of  which 
Simpson  was  induced  to  accept  the  trust.  It  appears  to  me, 
therefore,  that  it  ought  to  have  been  received. 

Upon  the  whole,  I  am  of  opinion  that  the  decision  of  the  court 
of  common  pleas  was  right  on  the  first  exception,  but  wrong  on 
the  second.  The  judgment  must,  therefore,  be  reversed  and  a 
venire  facias  de  novo  awarded. 

Ba^GKBNBmoE,  J.,  concurred. 

Ybatss,  J.,  being  ill  at  the  time  of  tho  aigimient,  gave  m 
opinion. 

Judgment  reversed. 
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Snyder  v.  Sntder. 

[6BnaaT.488.] 

Pabol  BrxDaroB  to  tabt  Dkzd. — ^Parol  evidenoe  is  noi  admiHiUe  to  thow^ 
thai  half  an  aore  of  land,  indnded  in  an  adnuniitniAor'p  deed,  wae  eoc- 
oepted  at  the  time  of  aale. 

Pboov  of  ExscunoK. — ^An  execation  cannot  be  proved  by  parol;  it  must  be 
ahown  by  the  records. 

liBASiKO  Questions. — ^A  question  so  framed  as  to  indicate  the  answer  deaired 
is  a  leading  one.  Hence,  a  witness  cannot  be  asked,  "Did  he  assign  to 
yon  as  a  reason  why  he  woold  not  bid  more  for  the  Isle  of  Cae^  that  he 
conld  bay  W.'s  land  for,"  etc 

Wbtt  of  error.  Ejectment.  The  lessors  of  the  plaintiff  claimed 
as  the  heirs  at  law  of  John  Snyder,  deceased.  The  defendant 
was  merely  tenant  in  possession,  and  claimed  no  title  person- 
ally, the  real  dispnte  being  between  the  heirs  of  John  Snyder, 
deceased,  and  the  heirs  of  Anthony  Selin,  deceased,  who  had 
purchased  at  a  sale  of  the  premises  by  J.  Snyder's  administra- 
tors. Letters  of  administration  had  been  issued  in  the  Snyder 
estate  to  the  defendant,  to  Mary  Snyder,  the  widow,  and  to 
John  Miller,  her  brother-in-law.  The  widow  subsequently  mar- 
ried Jacob  Eendig,  who  was  offered  as  a  witness  in  the  cause 
and  was  objected  to,  on  the  ground  that,  should  the  adminis- 
trators' sale  be  set  aside,  his  wife  would  be  entitled  to  dower. 
The  case  came  before  this  court  upon  sereral  exceptions  to  the 
ruling  of  the  court  below  in  admitting  certain  evidence,  and  to 
the  charge  to  the  jury.  These  exceptions  are  stated  in  the 
opinion. 

Fisher  and  Waits,  for  the  plaintiffs  in  error. 

Duncan,  contra. 

Tn/iTTTfATf,  0.  J.  The  record  in  this  case  contains  five  excep- 
tions to  the  opinion  of  the  court  of  common  pleas  of  North- 
umberland county.  The  first  four  are  upon  points  of  evidence, 
the  last  to  the  charge  of  the  court.  1.  The  first  exception  was 
to  the  rejection  of  Jacob  Eendig,  a  witness  produced  by  the 
plaintiff.  Before  he  was  offered  he  released  all  interest  which 
he  might  hare  in  the  right  of  his  wife,  or  otherwise.  The  objec- 
tion to  Eendig  is,  that  if  the  sale  is  set  aside,  his  wife  will  have 
a  right  of  dower.  To  tiiis  it  is  answered,  that  the  wife  has  no 
immediate  interest  in  the  suit,  nor  could  she  give  the  verdict  in 
evidence  in  an  action  of  dower  to  be  brought  by  her  against  the 
plaintiffs.  In  support  of  this  are  cited  two  cases  from  Johnson's 
Reports:  Jackson  v.  Bard,  4  Johns.  230  [4  Am.  Dec.  267];  and 
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Jackson  t.  Van  Dusen,  5  Johns.  147  [4  Am.  Deo.  830].  In  Jach- 
son  T.  Bard,  the  widow  was  clearly  disinterested,  becanse  she 
had  joined  her  husband  in  a  deed  which  barred  her  dower;  so 
that  it  was  indifferent  to  her  whether  the  heir  of  her  husband  re- 
coTered  or  not,  and  that  was  one  of  the  reasons,  and  it  appears 
to  me  the  principal  one,  which  goyerned  the  court.  Jackson  t. 
Van  Ihisen,  seems  to  have  been  decided  on  the  authority  of 
Jackson  y.  Bard,  and  therefore,  it  may  be  that  the  point  was  not 
thoroughly  considered.  There  is  privity  of  estate  between  Mrs. 
Kendig  and  her  children,  who  are  heirs  of  her  husband.  She 
is  interested,  therefore,  in  the  verdict.  If  the  plaintiffs  recover, 
the  land  will  be  resold.  From  the  great  rise  in  value,  it  is  cer- 
tain that  it  vrill  sell  for  much  more  now  than  formerly,  cons^ 
quently  the  estate  of  John  Snyder  will  be  increased,  and  the 
orphans'  court  will  allow  to  Mrs.  JCendig  in  lien  of  dower,  an 
annuity  equal  to  the  interest  of  one  third  of  the  increase.  In 
the  proceedings  which  take  place  in  the  orphans'  court,  in  con- 
sequence of  that  sale  being  set  aside  by  this  verdict,  the  court 
will  not  only  receive  the  verdict  as  evidence,  but  make  it  the 
foundation  of  the  proceedings.  When  the  land  reverts  to  the 
estate  of  John  Snyder,  the  administrators  may  petition  for  a 
new  order  of  sale,  to  enable  them  to  do  justice  to  all  parties 
concerned,  and  when  the  new  sale  is  made,  Mrs.  Kendig  vrill 
receive  her  proportion  of  the  gain  in  the  manner  which  I  have 
mentioned. 

Jacob  Kendig,  therefore,  stands  in  the  situation  of  a  person 
who  has  no  interest  himself,  but  whose  wife  has  an  interest  to 
take  effect  after  his  death.  During  his  own  life  he  has  released 
everything  which  his  wife  would  be  entitled  to  receive;  but  he 
cannot  release  that  which  may  accrue  after  his  death.  There 
remains,  therefore,  an  interest  in  the  wife,  which  she  may  either 
convey  or  release  by  an  immediate  deed,  provided  her  husband 
joins  her.  A  husband  thus  circumstanced  is  an  incompetent 
witness,  not  because  of  interest,  but  because  of  the  policy  of 
the  law,  which  excludes  husband  and  wife  from  testifying, 
where  the  rights  of  either  are  concerned.  Much  of  the  happiness 
of  society  depends  on  the  intimacy  of  husband  and  wife.  The 
law  considers  them  as  one,  and  will  not  suffer  their  union  to  be 
broken,  or  even  put  to  hazard  by  testifying  against  each  other. 
As  to  testifying  for  each  other,  it  would  be  so  manifestly  im- 
proper that  there  needs  no  argument  on  the  subject.  I  am  of 
opinion,  therefore,  that  the  court  was  right  in  rejeotiiig  the 
evidence  of  J.  Kendig. 
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2.  The  next  exception  was  to  the  admission  of  certain 
papers  offered  in  eyidence  bj  the  defendants,  viz.,  arbitration 
bonds  between  John  Snyder,  deceased,  and  Simon  Snyder,  the 
defendant,  an  award  of  arbitrators,  and  a  draft  of  a  piece  of 
land  referred  to  in  the  award.  There  needs  but  to  state  the 
case  in  order  to  show  that  this  evidence  was  properly  reoeiyed. 
The  plaintiffs  asserted  that  the  defendant  was  a  secret  partner 
in  Anthony  SeUn's  purchase.  After  the  death  of  Selio,  the 
defendant  came  into  possession;  hence  might  arise  a  presump* 
tion  unfavorable  to  the  defendant.  It  was  incumbent  on  him, 
therefore,  to  account  for  this  possession,  which  he  did,  in  part 
by  the  papers  alluded  to  in  this  exception.  The  arbitrators 
made  an  award  by  which  the  defendant  became  entitled  to  part 
of  the  land  included  in  this  ejectment.  The  couit  was  right, 
therefore,  in  receiving  the  evidence. 

3.  The  next  exception  was  to  the  admission  of  the  records  of 
sundry  judgments  against  a  certain  Peter  Weisen  This,  also, 
will  appear  to  be  clearly  right  when  the  circtimstances  are  ex- 
plained. The  plaintiffs  objected  to  the  conduct  of  the  de- 
fendant in  not  making  payment  of  the  debts  of  John  Snyder 
for  a  considerable  time  after  his  land  was  sold.  The  objection 
was  answered  as  follows:  John  Snyder  had  purchased  the 
land  in  dispute  of  Peter  Weiser.  There  were  several  judg- 
ments which  bound  Weiser's  land,  prior  to  Snyder's  purchase. 
Snyder  was  indebted  to  the  estate  of  Weiser  in  a  considerable 
sum,  part  of  the  purchase-money,  for  which  judgment  was  ob- 
tained against  his  administrators.  The  sheriff  of  Northumber- 
land county  was  insolvent,  and  great  caution  was  necessary  lest 
the  payment  made  by  John  Snyder's  administrators  should  not 
be  applied  to  the  discharge  of  the  judgments  which  bound  the 
land.  This  was  the  excuse  offered  on  the  part  of  the  de- 
fendant, and  it  was  right  that  he  should  be  allowed  the  oppor- 
tunity of  proving  his  allegations. 

4.  The  fourth  exception  goes  to  the  deposition  of  John 
Miller.  At  first  it  was  said  that'the  notice  of  the  taking  of  .this 
deposition  was  not  legal,  but  as  that  objection  was  waived  on 
the  argument,  I  shall  say  nothing  of  it.  Several  particulars  in 
the  deposition  itself  were  then  excepted  ta.  1 .  The  witness  swore 
that  in  the  sale  by  the  administrators  of  J6hn  Snyder  to  A. 
Selin,  there  was  an  exception  of  half  an  acre  of  the  property  of 
Simon  Snyder.  It  is  said  that  the  half  acre  is  included  in  the 
deed  from  the  administrators,  of  whom  Mr.  Miller  was  one,  to 
Selin.      If  so,  the  evidence  was    improper,  because   it  was 
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in  contradiction  of  the  deed.  2.  The  ^witness  had  fonnerly 
been  sheriff  of  Lancaster  count  j,  and  swore  that  he  had  the 
real  estate  of  a  certain  Michael  Bower  under  execution  while 
fiheriff,  and  also  his  body,  by  virtue  of  writs  of  execution 
issued  from  the  courts  of  Lancaster  coanty.  This  evidence  was 
also  improper ;  it  should  have  been  proved  by  the  records  that 
such  executions  had  been  issued.  8.  One  of  the  questions  pro- 
posed to  the  witness  was  objected  to  as  a  leading  question.  I 
think  the  objection  was  good.  The  question  was  so  framed  as 
io  indicate  particularly  the  answer  which  the  plaintiff  wished. 
Instead  of  asking  the  witness  whether  he  had  heard  John 
Bower  say  anything,  and  what,  on  a  certain  subject,  the  words 
were  put  into  his  mouth,  viz:  ''Did  he  assign  to  you  as  a 
reason  why  he.  would  not  bid  more  for  the  Isle  of  Cue,  that  he 
could  buy  Willing's  land  for  the  £3  an  acre,  and  that  on  yearly 
installments,  etc.?  "  I  am  of  opinion,  therefore,  that  the  plaint- 
iffs in  error  have  supported  their  exception  to  Miller's  deposit 
tion. 

5.  The  last  exception  is  to  the  charge  of  the  court.  In  all 
respects,  but  one,  I  think  the  charge  was  correct.  The  conduct 
of  A.  Selin  at  the  sale  was  submitted  to  the  jury,  and  they  were 
told  that  if,  in  their  opinion,  it  was  such  as  to  deter  others 
from  purchasing,  the  sale  was  Toid,  and  the  verdict  should  be 
for  the  plaintiffs.  They  were  likewise  told  that  if  the  defen- 
dant was  secretiy  concerned  in  the  purchase,  the  sale  was  void, 
because  the  defendant  being  authorized,  together  with  the  other 
administrators,  to  sell  the  land  by  order  of  the  orphan's  court, 
could  not  lawfuUy  be  the  purchaser;  and  although  he  was  con- 
cerned but  in  part,  it  was  sufficient  to  vitiate  the  whole.  So  far 
the  charge  was  as  favorable  to  the  plaintiffs  as  they  had  any 
right  to  ask.  But  the  plaintiffs  insisted  further,  that  tiie 
orphans'  court  had  no  power  to  order  a  sale,  because  no  in- 
ventory had  been  returned,  nor  was  it  proved  to  the  court  that 
there  was  not  personal  estate  of  John  Snyder  sufficient  to  pay 
his  debts. 

It  was  matter  of  controversy  on  the  evidence,  whether  an  in- 
ventory had  been  returned  or  not,  and  whether  there  was  not 
sufficient  proof  that  the  personal  estate  fell  short  of  the  debts. 
On  both  these  facts  the  court  expressed  their  opinion  in  favor 
of  the  defendant,  leaving  them,  however,  to  the  decision  of  the 
jury.  This  was  doing  no*  more  than  the  court  had  a  right  to 
do;  but  they  went  on  to  say  that  at  all  events  the  sale,  having 
been  made  by  order  of  the  orphans'  court,  and  afterwards  con- 
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firmed,  could  not  be  questioned  in  ejectment,  but  stood  good 
until  reversed  on  an  appeal.  The  law  is  clearly  not  so.  The 
orphans'  court  is  not  a  court  of  general  jurisdiction,  and  with 
respect  to  the  sale  of  lands  they  have  no  other  power  than  is 
•conferred  by  act  of  assembly.  It  might  be  more  conTcnient, 
and  render  the  law  more  uniform,  if  those  proceedings  were 
rerersible  only  on  an  appeal;  but  after  the  long  practice  which 
has  prevailed,  of  inquiring  into  those  proceedings  in  actions  of 
ejectment,  it  is  too  late  to  attempt  an  alteration.  It  is  unnec- 
^essazy  to  dilate  on  this  subject,  as  we  deliyered  our  opinions 
•explicitly  in  the  case  of  Messenger  y.  KirUner,  4  Binn.  97.  I 
think  it,  however,  proper  to  remark,  that  although  the  proceed- 
ings of  the  orphans'  court  may  be  reversed  in  an  ejectment,  yet, 
as  much  property  depends  on  those  proceedings,  great  allow- 
ance should  be  made  for  the  informal  manner  in  which  they 
have  been  conducted,  especially  where  the  titles  acquired  under 
4Jiem  hare  been  accompanied  with  long  possession. 

On  the  whole,  my  opinion  is  that  the  judgment  in  this  case 
«hould  be  reversed,  and  a  venire  facias  de  novo  awarded. 

YsATEs,  J.,  differed  from  the  chief  justice  in  regarding  the 
testimony  of  J.  Kendig  as  proper  evidence,  and  in  considering 
the  decree  of  the  orphans'  court  in  a  case  within  its  jurisdio* 
tion  reversible  only  on  appeal  and  not  coUateraUy  in  another 
suit.  Upon  the  other  points  raised  the  justice  concurred  with 
Tilghman,  0.  J.,  and  was  of  opinion  that  the  judgment  below 
ought  to  be  reyersed  and  a  new  trial  awarded. 

BBAOKXHBiDair,  J.,  concurred  with  the  chief  jostioe. 
Judgment  reversed. 


Am  to  the  inoompetenoy  as  a  witDeaa  of  the  hasbtDd  -  in  thia  oaae  Jnatioa 
Oibaon  deUvenng  the  opinion  of  the  court  in  McCamb  v.  DiHop  5  S.  A  B.  308, 
«ay%  **Aik  intereat  which  goea  to  competency  mnat,  without  doubt,  be  prea- 
•ent  and  certain;  and  where  it  isotherwiae  aa  in  the  caae  of  an  heir  or  deviaeew 
living  the  anceator,  it  goea  only  to  credibility;  bat  where  it  ia  veated,  it  ia 
both  preaent  and  certain,  and  the  uncertaiaty  of  enjoyment  which  aeems  to 
l&ave  been  made  the  criterion  by  Judge  Yeatea  [in  the  principal  case]  is  im- 
material;  for  if  it  were  not,  every  person  in  whom  a  remainder  is  vested 
would  be  a  witness  to  support  the  title  to  the  particular  eatate,  which  is 
•elearly  not  law.  In  Snyder's  Uaaee  v.  Snjfder^  the  wife  evidently  had  a  veated 
in  feerert,  for  she  would,  if  she  had  survived  her  husband,  have  enjoyed  not 
a»4  estate  vesting  in  her  at  the  time  of  his  death,  but  the  renmant  of  one 
which  never  waa  out  of  her,  and  which  the  husband  could  not  convey."  The 
•abject  of  incompetency  of  witnesses  being  now  of  no  praotioal  impostaaoa^ 
ibis  point  in  the  case  has  been  left  out  in  the  syllabus. 
Dao.  Vol.  VX*n 
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Am  to  the  Inadmlitibility  of  parol  eTidence  to  Tary  a  written  instnuiMDt^ 
this  CMO  isoited  in  Htagtr  y.  Umberger^  10  S.  A  R.  342. 

Upon  the  power  of  the  oonrte  to  inquire  into  *  deoree  of  the  Ofphnf 
oonrt  collaterally,  in  an  action  of  ejectment,  although  Snyder  t.  Snyder  ia 
followed  in  Fogelaonger  v.  SomerviUe,  6  S.  &  B.  271,  yet  in  Orphan^  Court  r. 
Chrqf,  14  Id.  184,  it  ia  aaad,  after  reviewing  the  earlier  caaea:  "A  deciee  of 
an  ozphana*  coort^  nnrevened  and  unappealed  from,  cannot  be  qneationed  in 
a  collateral  aoit,  nnleaa  in  caaea  of  frand,  or  where  the  delect  pli^y  appeui 
nponthefaceof  theprooeedingathemaelYea.''  AndiaKUngeMmithY.Beaa, 
2  Watts,  489,  thia  latter  opinion  is  adopted,  the  oonrt  aajying,  per  Bogen^  J.: 
"A  deoree  of  an  orphans^  oonrt  ia  pl«oed  on  the  same  lootiqg  as  a  Jodgmiii 
el  a  oonrt  of  oommoo  law.** 
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KsNNEDT  V.  The  Baltimore  Insuranox  Go. 

[S  Hmn  jua>  Jomnv,  M7.) 

AnojeriOKiairr  of  Frkiobt.— Freighl  is  niaoeptiUe  of  apportioDiiiflDt  m 
between  the  ownen  end  the  inenren,  bo  as  to  giTe  to  each  of  the  psitiee 
the  neofniot  of  the  ehip  during  the  time  of  their  retpeotiTe  ownereh^. 

Aonoir  iob  Moztst  Had  and  Rbohtzd.— The  aotion  for  money  had  and 
received  ia  an  equitable  aotion,  and  the  pUuntifl^  in  aapport  of  it,  oan 
reaort  to  and  prove  all  equitable  circmnstancea  inddent  to  hia  oaae;  and 
where  money  waa  received  by  an  agent  of  a  corporation,  an  obligation 
waa  thezeby  incnned  by  the  corporation. 

Appeal  from  the  cotmtj  court.  Kennedy  brought  an  action 
of  assumpsit  for  money  had  and  received  to  his  use  by  the  insur- 
ance company.  It  appeared  in  evidence  that  Kennedy^  being 
the  owner  of  the  ship  The  Arethusa,  caused  her  to  be  insured 
by  the  defendants  on  a  voyage  from  St.  Domingo  to  Baltimore. 
"While  on  the  voyage,  the  yessel  was  captured  by  a  British  ship 
of  war,  earned  into  Bermuda,  and  she  with  her  cargo  libeled  as 
prize.  The  ressel  was  liberated,  but  the  cargo  was  condemned. 
Subsequently  the  decree  condemning  the  cargo  was  reversed  by 
the  high  court  of  appeals  of  Great  Britain,  and  freight  ordered 
to  be  paid  by  the  claimants  of  the  cargo.  One  Mangin,  a  Lon- 
don merchant,  was  defendant's  agent  in  the  prosecution  of  the 
appeals,  and  received  for  them,  from  the  claimants  of  the  cargo, 
the  amount  decreed  to  be  paid  as  freight.  The  plaintiff  also 
proved  that  immediately  upon  learning  of  the  capture,  he  aban- 
doned to  the  defendants,  and  claimed  as  for  a  total  loss,  and 
waa  paid  accordingly.  This  action  was  to  recover  the  freight 
paid  to  defendants'  agent.  On  motion,  the  court  directed  iha 
jury  that  indebitatus  asaumpsH  would  not  lie  against  a  corpora* 
tion  under  the  evidence  produced. 
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The  plaintiff  excepted,  and  the  verdict  and  judgment 
for  the  defendant,  appealed. 

Harper,  for  the  appellant,  contended:  1.  That  a  corporation 
could  be  sued  in  an  action  of  assumpait:  Bank  of  Columbia  r. 
PaUerwn,  7  Cranch,  299;  Cote  t.  Baltimore  Ins.  Co., Id.  868;  2. 
That  an  abvndonment  of  the  Teasel  was  not  an  abandonment  of 
the  freight:  Marsh.  004;  DniXed  Ins.  Co.  ▼.  Lenox,  1  Johns.  Cas. 
877. 

W.  Doraey^  contra,  on  the  first  point,  cited  1  Bl.  Com.  602;  1 
Bac.  Ab.  tit.  Oorporations;  6  Bac.  Ab.  (Eidd's  Suppl.)  267; 
Tayhr  t.  Dulerick  HoepUal,  1  P.  Wms.  656,  667;  BrecbbOl  ▼. 
Turnpike  Co.,  8  Ball.  496;  1  Ohitty's  Pleadings,  97.  On  the 
second  point,  counsel  cited  2  Marsh.  601,  602,  604,  620  (note); 
Thomjmcm  t.  Bawcroft,  4  East,  84;  LeaOmm  ▼.  Tsrry^  8  Bos.  k 
P.  479;  McCarihy  v.  Abel,  6  East,  888;  Park,  227;  XJhiied  Ins. 
Cc.  Y.  Lenox,  1  Johns.  Cas.  877. 

Bj  Oo«rt,  Ob4bi,  C.  J.  The  question  to  be  decided  in  this 
case  by  the  court  is,  whether  an  action  for  money  had  and 
receiTed  can  be  maintained  by  the  appellant  agunst  the  appel- 
lees, for  money  had  and  receiyed  by  their  agent  for  freight 
receiyed  for  goods  shipped  in  the  Arethusa,  from  the  complain- 
ants? In  determining  this  question,  the  ooorl  are  necemwrily 
drawn  into  a  consideration  of  the  right  the  appellant  has  to  the 
freight,  and  the  extent  of  that  right  on  the  facts  stated.  What 
effect  has  the  abandonment  of  the  ship  for  a  total  loss  produced? 
According  to  the  opinion  of  the  court,  the  abandonment  of  the 
ship  for  a  total  loss  on  account  of  the  capture  did,  by  operation 
of  law,  transfer  all  the  right  and  interest  of  the  api>dlant  in  the 
ship  to  the  appellees,  on  their  acceptance  of  the  abandonment, 
and  all  the  benefits  and  adyantages  directly  or  inddentaUy 
accruing  from  the  ship  subsequent  to  the  capture.  The  aban- 
donment for  a  total  loss  has  a  retroepectiye  relation  to  the  cause 
of  the  abandonment,  and  in  this  case  to  the  capture  of  the  ah^>. 
At  that  time  all  the  right  and  interest  of  the  appellant,  the  in- 
sured, in  the  ship  ceased,  and  the  right  and  interest  of  the 
insurers  commenced.  The  assured,  by  his  abandonment,  had 
made  his  election  to  take  that  which  was  substituted  by  mutual 
consent  as  an  equiyalent  for  the  ship,  and  the  insurers,  by  their 
acceptance,  gaye  their  assent  to  it.  What  were  the  reQ>eotiya 
rights  of  the  assured  and  insurers,  at  this  time,  as  to  the  freight 
of  the  ship?  If  the  freight  is  susceptible  of  apportionment, 
and  in  our  judgment  it  is,  and  may  be  apportioned  in  such 
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manner  as  will  do  justice  to  both  parties,  by  giving  to  each  the 
usufruct  of  the  ship  during  the  time  of  their  respectiye  owner- 
ship, the  proportion  of  each  in  this  case  to  be  ascertained 
according  to  existing  circumstances.  The  prinetple  of  appor- 
tionment  in  this  case  and  those  similarly  droumstanced,  is 
founded  in  equity.  The  contingency  which  produced  the 
abandonment  cannot  be  attributed  to  either  party,  and  the 
result  ought  not  to  be  more  unfavorable  to  one  than  the  other. 
But  if  this  principle  is  rejected  on  the  ground  that  there  is  no 
criterion  by  which  the  apportionment  can  be  made,  then  the 
insurers  would  not  be  burdened  with  the  loss  against  which 
they  insured;  but,  by  receiving  the  whole  of  the  freight,  might 
be  compensated  for  it,  or,  at  any  rate,  their  loss  would  be  very 
much  diminished  at  the  expense  of  the  assured.  The  court  are 
of  opinion  that  the  appellant  is  entitled  to  all  the  emoluments 
or  earnings  of  the  ship  anterior  to  the  capture,  to  be  adjusted 
by  a  jury  on  such  evidence  as  is  legally  admissible  before  them. 

The  position  is  not  to  be  controverted,  that  generally  a  cor- 
porate body  cannot  act  but  by  its  seal;  but  this  position  cannot 
be  extended  so  far  as  to  prevent  their  liability  from  the  nature 
of  their  institution,  or  for  acts  done,  necessarily  or  incidentally 
arising  from  an  authority  delegated  by  such  body  to  their  agent 
legally  appointed.  If  it  was  otherwise,  and  the  agent  did  acts, 
or  received  money,  within  the  scope  of  the  delegated  authority, 
and  became  insolvent,  the  party  transacting  business  with  them 
would  be  vrithout  remedy  in  law  or  equity.  In  this  case  it  is 
stated,  that  Anthony  Mangin  acted  as  the  agent  of  the  appel- 
lees in  attending  to  the  prosecution  of  the  appeals  in  England, 
and  in  receiving  money  awarded  to  him  in  virtue  of  orders  or 
decrees  of  the  high  court  of  appeals;  and  it  is  also  stated  that 
Miangin  received  one  thousand  two  hundred  and  thirty  pounds 
sterling  money  for  freight  in  this  case.  The  action  for  money 
had  and  receired  is  an  equitable  action,  and  the  plaintiff,  in 
support  of  it,  can  resort  to  and  prove  all  equitable  circum- 
stances incident  to  his  case.  And  the  court  are  of  opinion  that 
an  assumption  in  law  was  created  by  the  appellees  in  receiving 
the  money  through  the  agency  of  Mangin;  and  that  the  appel- 
lant is  entitled  to  all  the  earnings  and  emoliunents  of  the  ship 
which  had  accrued  prior  to  the  capture. 

Judgment  rerersed  and  procedendo  awarded. 

This  CM0  is  died  with  approval  in  NaUonal  Mwhaniaf  Bank  v.  Naikmal 
Bank  qf  BaUimore,  36  Md.  26;  and  in  Bkur  v.  Blair,  39  Id.  072.  «  to  tha 
aetion  for  money  had  and  received  being  an  equitable  action. 
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Walsh  v.  Gilmor. 

(8  Habbu  AMD  JosmoH,  att) 

Rbcissiov  of  CkufTRACT. — ^Where  a  party  refases  to  koep  goods  aoeocding  ta 
contract,  after  they  have  been  delivered  to  him  nnder  the  ooutnct^  and 
the  other  party  takea  them  from  his  warehonse  with  his  knowledge  and 
consent,  for  the  purpose  of  a  sale  at  auotion,  the  oontract  is  not  theroby 
rescinded. 

Plxabiko  Contract. — Jn  actions  founded  on  oontracts,  the  oontract  most  be 
set  out  either  m  hcec  verbctf  or  according  to  the  l^gsl  effect;  and  oontcaoti 
being  in  their  nature  entire,  if  the  oontract  proved,  and  that  declared 
upon  be  different  in  any  part»  the  variance  is  fatal 

Same. — ^Whatever  is  alleged  as  inducement  and  is  not  impertinent  and  foreign 
to  the  cause,  must  be  proved  as  alleged,  and  when  a  oontrsot  la  aUaged 
and  described,  a  variance  is  equally  fatal,  whether  the  action  bo  upon  the 
contract  itself  or  upon  some  collateral  matter. 

AwABD,  When  Bad  tob  UNOERTAiNTT.—Where  an  award  diieotad  thai  the 
defendant  should  give  an  indorser  "as  per  agreement  submitted  to  the 
arbitrators  and  acknowledged  by  the  psrties,"  although  it  may  be  sua* 
oeptible  of  being  made  certain  and  good  by  reference  to  the  agreement  to 
which  it  relates,  yet  there  being  no  sufficient  avennent  in  the  deolaxatioD 
by  which  the  defect  is  cured,  both  the  declaration  and  the  award  are  bed. 

Appeal  from  the  county  court.  The  plaintifib  below,  B.  Gil- 
mor &  Co.,  brought  an  action  of  assumpsit  against  Walsh, 
setting  forth  in  their  declaration  two  counts:  Hie  first  count 
stated  an  agreement  between  the  plaintiffs  and  the  defendant  by 
which  the  latter  agreed  to  purchase  of  the  former  "whatever 
brandy  they  might  have  on  board  the  ship  The  Ann,  from 
Bourdeaux,  supposing  the  quantity  to  be  ninety  pipes  or  there- 
abouts, at  the  rate  of  one  dollar  and  fifty  cents  per  gallon,  what- 
eyer  the  proof  might  be,  provided  the  said  brandy  arriyed  at 
Baltimore "  within  six  weeks  from  the  date  of  the  agreement; 
and  that  defendant  agreed  to  give  his  notes  therefor  with  good 
indorsers.  The  count  further  stated  that  the  brandy  arriTed 
within  the  specified  time;  that  defendant  refused  to  take  the 
same,  and  that  the  matter  was  then  referred  to  two  arbitrators 
who  made  their  award  in  favor  of  plaintiffs,  that  defendant 
should  take  ninety  pipes,  or  ten  thousand  gallons  of  brandy,  and 
"ought  to  give  an  indorser  as  by  the  agreement  submitted  to 
the"  arbitrators;  that  defendant  had  refused  so  to  do,  etc. 
The  second  count  set  forth  the  special  agreement,  without  alleg- 
ing the  award,  in  substantially  the  same  language. 

It  appeared  in  evidence  from  the  letters  passing  between  the 
parties,  that  the  defendant  contracted  to  purchase  at  the  price 
named  in  the  declaration,  what  brandy  there  was  on  the  ship 
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Ann,  except  certain  cognac,  the  private  pxoperly  of  the  plaint- 
iffs and  which  was  not  intended  to  be  sold,  estimating  the 
amount  of  brandy  at  ninety  pipes;  that  defendant  understood 
that  he  was  to  have  all  the  brandy;  that  there  were  to  be  no 
consignments  to  any  other  houses,  and  that  the  quality  of  the 
brandy  was  to  be  of  a  superior  brand.  Upon  the  arrival  of  the 
vessel,  there  was  found  to  be  one  hundred  and  eleven  pipes  of 
brandy  on  board,  the  property  of  the  plaintiffs,  nine  of  which 
were  imported  for  plaintiffs'  own  use,  and  thirty-eight  other 
pipes  belonging  to  different  persons.  One  hundred  and  two 
pipes  were  immediately  sent  to  defendant's  warehouse,  but  he 
refused  to  pay  for  the  same  alleging  an  inferiority  in  the  quality 
and  an  excess  in  the  quantity  agreed  upon.  The  parties  then 
submitted  the  matters  in  dispute  to  the  arbitration  of  Jno. 
Holmes  and  Jno.  Strieker,  who  awarded  that ''  after  hearing  the 
allegations  of  the  parties,  considering  the  contract,  and  all  other 
circumstances  relating  thereto,  do  award  that  Mr.  Walsh  do 
choose,  and  that  he  is  bound  to  take  ninety  pipes,  or  ten  thou- 
sand gallons,  out  of  the  brandy  delivered  him  by  Robert  Gilmor 
&  Co.,  and  that  he  ought  to  give  an  indorser,  as  per  agreement 
Bubni^tted  to  us,  and  acknowledged  by  the  parties."  It  appeared 
that  in  one  of  defendant's  letters  relative  to  the  submission,  which 
letter  was  placed  before  the  arbitrators,  defendant  wrote:  "If 
the  gentlemen  who  may  be  chosen  would  say  that  my  objections 
are  not  well  founded,  and  that  therefore  I  must  be  bound  to  the 
purcl^ase  of  the  brandy,  I  shall  agree,  so  far  as  relates  to  any 
act  within  my  own  power;  but,  I  must  observe,  it  may  not  be 
in  my  power  to  obtain  the  indorser  you  called  for." 

During  the  time  of  the  correspondence,  and  for  a  few  days 
cubsequent  to  the  award,  the  brandy  was  in  defendant's  ware- 
house. Immediately  after  the  award,  plaintiffs  applied  to  de- 
fondant  to  know  whether  he  would  abide  thereby,  and  told 
him  that,  unless  he  would  take  the  brandy  by  the  following 
Monday,  they  would  sell  the  same  at  audtion  on  his  account, 
and  hold  him  responsible  for  any  deficiency.  Defendant  re- 
plied that  he  wonld  not  abide  by  the  award;  that  he  did  not 
consider  the  brandy  his,  and  that  plaintiffs  might  take  the  same 
whenever  they  desired.  Accordingly,  on  the  said  Monday, 
plaintiffs  removed  the  brandy  and  sold  it  at  auction  for  a  less 
sum  than  that  agreed  to  be  paid  by  the  defendant. 

The  cause  was  twice  tried;  on  the  first  trial,  the  verdict  and 
judgment  were  for  the  plaintiffs.  This  judgment  was  reversed 
on  an  appeal,  upon  a  certain  exception  filed,  and  the  cause oame 
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again  before  the  court  on  the  new  trial.  The  rerdiet  being  a 
•eoond  time  for  the  plaintiffs,  the  defendant  appealed  to  thia 
court  upon  a  bill  of  exceptions,  which  appear  from  the  opinioa* 

Key,  W.  Dorsey  and  Edrper,  for  the  appellant. 

Martin^  Pinckney  and  Purviance,  contra. 

By  Oourty  BuoBAHAKy  J.  This  case  is  brought  upon  four  bilb 
of  exceptions.  The  question  on  the  first  is:  Whether  the  con- 
tract between  the  parties  was  rescinded  bj  the  act  of  the  plaint* 
iffs  in  removing  the  brandy,  which  formed  the  subject  of  the 
agreement,  from  the  warehouse  of  defendant,  and  exposing  it 
to  sale  at  public  auction.  In  deciding  this  question  we  feel  no 
difficulty.  The  brandy  was  taken  from  the  defendant's  ware- 
house, with  his  knowledge  and  acquiescence,  not  with  a  view  to 
rescind  the  contract,  but  because  he  had  refused  to  keep  it,  and 
the  sale  at  auction  was  resorted  to  as  a  criterion,  by  which  to 
ascertain  the  quantum  of  injury  the  plaintiffs  had  sustained  by 
the  defendant's  violation  of  his  engagement.  By  the  refusal  of 
the  defendant  to  receive  it,  the  brandy  remained  the  property 
of  the  plaintiffs,  who  had  a  right  to  dispose  of  it  as  they  pleased; 
the  removal  and  sale,  therefore,  did  not  operate  in  law  to 
rescind  the  contract.  The  defendant  had  notice  of  the  course 
they  meant  to  pursue,  and  with  a  full  knowledge  of  their  object 
and  intention  in  taking  it  away,  consented  to  the  removal  of  it 
If  an  action  had  been  brought  to  recover  the  price  of  the 
brandy  delivered,  the  removal  and  sale  would  have  been  a  good 
defense;  for  the  value  could  not  be  demanded  when  the  pariy 
was  deprived  of  the  article  itself.  But  this  suit  is  not  for  the 
price  of  the  brandy;  it  is  founded  on  the  refusal  of  the  defend- 
ant to  receive  it  according  to  the  terms  of  his  agreement,  and 
the  object  is  to  recover  damages  for  that  violation  of  his  con- 
tract from  a  liability  to  which  the  defendant  was  not  absolved 
by  the  act  of  the  plaintiff  in  talking  away  and  selling  the  brandy. 
We  therefore  concur  in  opinion  with  the  court  below  on  the 
first  bill  of  exceptions;  but  differ  from  that  court  in  the  opinion 
to  which  the  second  bill  of  exceptions  is  taken. 

In  actions  founded  on  contracts,  the  contract  must  be  set  out, 
either  in  the  words  in  which  it  is  made,  or  according  to  the 
legal  effect;  and  contracts  being  in  their  nature  entire,  if  the 
contract  proved,  and  that  declared  upon,  be  different  in  any 
part,  the  variance  is  fatal.  The  second  count  in  the  declaration 
is  on  a  special  agreement.  The  letter  from  the  plaintiffs  of  the 
twenty-seventh  of  July,  1795,  and  the  answer  from  the  defend* 
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uit  of  the  same  date,  taken  together,  form  the  contract  between 
Lbe  parties;  and  it  clearly  appears  from  those  letters  to  have 
been  their  intention  to  except  from  their  agreement  the  cognac 
which  was  on  board  the  ship  Ann.  In  the  contract  set  out  in 
fche  declaration,  there  is  no  such  exception,  but  the  agreement 
ia  stated  to  have  been  for  "  whateyer  brandy  the  plaintiff  might 
have  on  board  the  Ann/'  There  is  an  erident  Tariance,  there- 
lore,  between  the  contract  declared  upon  and  that  given  in  evi- 
dence at  the  trial,  which  we  think  fatal,  and  are  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover  on  the  second  count 
in  the  declaration. 

The  question  on  the  third  bill  of  exceptions  is  too  plain  to 
admit  a  doubL  Upon  the  slightest  examination  of  the  corres- 
pondence between  the  parties,  relatiTe  to  a  reference  of  the 
subject  of  dispute,  it  will  appear  that  the  whole  matter  in  con* 
troTcrsy  was  submitted  to  the  arbitrators,  and  that  the  award  is 
within  the  submission.  The  third  bill  of  exceptions,  therefore, 
fails. 

The  fourth  bill  of  exceptions  presents  the  same  question  that 
is  involved  in  the  second,  and  the  same  variance  appears  be- 
tween the  allegation  and  the  proof.  But  it  is  said  that  the 
agreement  set  out  in  the  first  count  in  the  declaration,  being 
only  stated  as  inducement,  the  same  exact  certainty  is  not  re- 
quired as  if  the  action  had  been  founded  on  the  contract  itself. 
But  whatever  is  alleged  as  inducement,  and  is  not  pertinent 
and  foreign  to  the  cause,  must  be  proved  as  alleged;  and  when 
a  contract  is  alleged  and  described,  a  variance  is  equally  fatal, 
whether  the  action  be  upon  the  contract  itself  or  upon  some 
collateral  matter.  In  this  case,  therefore,  even  if  it  was  unnec- 
essaiy  to  have  set  out  the  agreement  between  the  parties,  yet 
being  set  out,  and  not  being  impertinent,  and  connected  with 
the  cause,  it  ought  to  have  been  proved  as  stated,  and  not  being 
so  proved,  the  plaintiffs  were  not  entitled  to  recover  on  the 
first  count  in  the  declaration.  We  therefore  dissent  from  the 
opinion  of  the  court  below  on  the  fourth  bill  of  exceptions. 

The  objection  to  the  uncertainty  of  the  award  in  that  part  in 
which  the  defendant  is  directed  to  give  an  indorser,  **  as  per 
agreement  submitted  to  the  arbitrators  and  acknowledged  by 
the  parties,"  is  well  taken,  and  though  it  may  be  susceptible  of 
being  made  certain  and  good  by  reference  to  the  agreement  to 
which  it  relates,  yet  there  is  no  such  averment  in  the  declara- 
tion by  which  the  defect  is  cured,  and  therefore  both  the 
declaration  and  the  award  are  bad  in  that  particular.    The 
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answer  that  the  defect  is  cured  after  yerdict,  does  not  remoTe 
the  objection.  The  omission  of  an  averment  is  sometimes  aided 
after  verdict,  on  the  ground  that  everything  may  be  presumed 
to  have  been  proved  vrhich  was  necessary  to  sustain  the  action; 
and  if  it  should  be  admitted  that  the  want  of  an  averment  in 
this  case  would  have  been  aided  after  verdict,  if  the  cause  bad 
been  brought  up  by  writ  of  error  on  the  pleadings  alone,  yet 
the  bills  of  exception  taken  at  the  trial,  which  contain  all  the 
evidence  offered  to  the  jury,  and  upon  which  the  court  was 
required  to  direct  them,  that  the  plaintiffs  were  not  entitled  to 
recover,  strips  the  verdict  of  all  its  healing  power  and  presents 
the  question  wholly  uninfluenced  by  it;  for  nothing  can  be 
presumed  to  have  been  proved  which  does  not  appear  in  the 
bills  of  exceptions;  and  the  plaintiffs,  not  being  entitled  to 
recover  on  the  evidence  so  stated,  the  legal  intendment  fails  by 
which  alone  a  verdict  can  be  called  in  aid  of  a  title  defectively 
set  out. 

Other  points  were  stated  by  counsel  in  argument,  which  it 
has  not  been  thought  necessary  to  examine.  The  court  is  of 
opinion  that  the  judgment  of  the  court  below  ought  to  be 
rcTersed. 

JoHNSOH,  J.,  dissented. 

Judgment  reversed  and  procedendo  awarded. 


See  on  the  point  of  pleading  Lent  v.  Padelfard  anie,  119.  Th«  prinoipal 
ease  is  cited  and  relied  on  in  Jloke  v.  Wood,  S^  Md.  460,  as  to  pleading  and 
variance;  and  to  the  same  point  in  Bich  v.  Soyce,  89  Id.  325. 


Dorset  v.  Dorset. 

[S  HaSSD  A«D  JOBHBOV,  410.] 

BviDSVoa  or  HAHDwainira. — The  testimony  of  a  witness  aa  to  tba  oontents 
of  a  letter  is  inadmissible,  when  it  appears  that  the  witneM  had  never 
seen  the  alleged  anther  of  the  letter  writer  and  had  no  knowledge  of  his 
handwriting. 

Dbolakations  RsspEcmfo  TrruL — ^Though,  aa  a  general  role,  a  party's  own 
declarations  cannot  be  admitted  to  defeat  a  prior  deed,  yet  the  declara- 
tions of  a  man  respecting  his  title,  made  before  he  parts  with  his  estate^ 
are  evidence  against  him  and  all  claiming  nnder  him. 

PuBCHASS  BT  Teubteb.— A  tmstee  oan  never  be  a  porchaaer  upon  a  sale  of 
the  trust  estate 

Appbal  from  a  decree  of  the  court  of  chanoety.    The  appel' 
lant,  Edward  Hill  Dorsey,  the  complainant  in  the  lower  eomt, 
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filed  his  bill  to  set  aside  a  sale  of  bis  lands,  made  wbile  be  was 
an  infant,  by  the  defendant's  testator,  as  bis  guardian  and  trus- 
tee, pursuant  to  an  order  of  the  court  of  chancery.  It  appeared 
that  the  sale  was  directed  in  answer  to  a  petition  filed  by  cer- 
tain of  the  creditors  of  Caleb  Dorsey,  deceased,  a  portion  of 
whose  real  estate  the  complainant  held  as  heir  at  law  of  Samuel 
Dorsey,  a  son  and  one  of  the  devisees  of  Caleb.  The  defend- 
ants' testator,  Edward  Dorsey,  was  also  a  son  and  devisee  of 
Caleb,  and  was  the  uncle  as  well  as  the  guardian  of  the  com- 
plainant. The  ground  on  which  the  sale  was  sought  to  be 
vacated  was,  that  the  land  was  sold  to  a  third  person,  one  S. 
Oodman,  for  the  use  of  the  trustee;  that  at  the  time  of  the 
sale,  S.  Godman  was  insolvent;  that  the  trustee,  the  defendant's 
testator,  always  used  and  possessed  the  land  as  his  own,  and 
immediately  after  the  sale  cut  down  wood,  etc.,  and  that  S. 
Oodman  never  exercised  any  acts  of  ownership  over  it.  It 
appeared  that  about  ten  months  after  the  sale  to  Oodman,  he 
reconveyed  the  premises  to  defendant's  testator  for  a  considera- 
tion expressed  to  be  slightly  in  excess  of  the  price  purported  to 
be  paid  on  the  sale  to  Oodman.  Evidence  was  also  given  of  the 
declarations  of  S.  Oodman,  since  deceased,  that  he  purchased 
the  land  for  the  use  of  the  complainant's  guardian.  The  testi- 
mony of  Brutus  Oodman,  son  of  S.  Oodman,  was  offered  to 
prove  that  he  had  seen  a  letter  signed  Edward  Dorsey,  request- 
ing 8.  Oodman  to  purchase  the  land  of  the  complainant  for 
him,  E.  Dorsey.  Brutus  did  not  know  the  handwriting  of  E. 
Dorsey. 

KxLTT,  Chancellor^  dismissed  the  bill,  whence  the  appeal  was 
taken. 

Firdmey  and  Key^  for  the  appellant,  on  the  point  as  to  the 
admissibility  in  evidence  of  the  declarations  of  S.  Oodman, 
cited  Strode  v.  Wmbhester,  1  Dick.  897;  WiUii  v.  Willis,  2  Atk. 
71;  Man  v.  Ward^  Id.  229;  and  as  to  the  inability  of  a  trustee 
to  purchase  at  his  own  sale,  counsel  relied  upon  Whdpdale  v. 
Cooksan,  1  Yes.  9;  Munro  v.  Allaire,  2  Cai.  Cas.  192  [2  Am.  Dec. 
830];  Oldin  v.  Sambome,  2  Atk.  15;  Sugd.  891;  Oonoway  v. 
Oreen,  1  Harr.  &  J.  151. 

Mariin,  Shaafand  Edrper,  contra,  contended  that  the  declara- 
tions of  8.  Oodman,  made  when  he  had  an  interest  in  the  land, 
were  not  to  be  received  as  evidence  against  his  alienee  or  vendee: 
Ford  V.  Lcn'd  Orey,  1  8alk.  286;  6  Mod.  41;  and  that  as  Oodman 
eould  not  have  been  a  witness  at  the  time  he  made  the  declara« 
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tions,  they  coald  nerer  after  be  evidence.  The  testimoiij  of 
Bratus  Oodman  was  clearly  inadmissible,  he  had  never  seen  E. 
Dorsey  write,  nor  did  be  know  his  handwriting.  Coonsel,  also, 
niged  that  the  evidence  did  not  show  that  S.  Gbdman  purchased 
at  the  instance,  and  for  the  benefit  of  E.  Dorsey. 

By  Court,  Buohanam,  J.  [after  reviewing  the  facts]:  The 
testimony  d  Brutus  Oodman  was  properly  rejected;  he  had 
never  seen  Edward  Dorsey  write,  and  had  no  knowledge  of  his 
handwriting.  Proof,  therefore,  of  the  contents  of  the  paper 
spoken  of,  was  clearly  inadmissible.  But  this  court  think  the 
chancellor  erred  in  not  receiving  the  declarations  of  Samuel 
Godman,  that  he  had  purchased  tlie  land  in  question  for  Edward 
Dorsey.  The  declarations  of  a  man  respecting  his  tiUe,  made 
before  he  parts  with  his  estate,  are  evidence  against  him,  and 
all  claiming  under  him;  and  the  distinction  attempted  to  be 
taken  between  the  case  of  a  voluntary  transfer  and  that  of  a  con- 
veyance for  a  valuable  consideration,  is  not  supported. 

In  this  case  CK)dman  was  the  purchaser  at  the  sale  received  a 
conveyance-  from  Dorsey,  the  trustee,  and  afterwards  reoonveyed 
to  him;  and  it  is  clear  from  the  proof  in  the  cause,  that  his 
declarations  were  made  between  the  time  of  the  sale  and  the 
date  of  his  deed  to  Dorsey;  they  would  have  been  against  him 
as  admissions  respecting  his  title,  and  are  competent  evidence 
against  those  claiming  under  him,  who  stand  in  his  place,  and 
hold  the  land  subject  to  any  imperfeotion  of  title  which  attended 
it  in  his  hands.  But  the  declarations  of  Godman  are  not  the 
only  evidence  that  he  made  the  purchase  for  Dorsey.  The  situa- 
tion of  Godman  at  the  time,  the  proof  that  he  never  took  posses- 
sion of  the  land,  entered  upon,  or  exercised  any  act  of  ownex^ 
ship  over  it;  and  the  circumstance  that  Taylor^a  Forest,  which 
was  devised  to  Samuel  and  Edward  Dorsey  as  tenants  in  com* 
mon,  had  been  divided  before  the  sale;  that  Edward  Dorsej, 
who  as  guardian  of  Edward  Hill  Dorsey,  was  in  possession  at 
the  time  of  sale  of  the  part  sold  to  Godman,  never  parted  with 
the  possession,  but  inunediately  after  the  sale,  commenced  ont> 
ting  down  the  wood  that  stood  upon  it  for  the  use  of  his  furnace, 
and  continued  to  cut  it  until  his  death,  or  until  all  was  cut 
down,  are  very  strong  and  difficult- to  be  resisted. 

This  court  are,  therefore,  of  opinion,  upon  the  evidence  before 
them,  that  Samuel  Godman  did  buy  the  land  in  question  for 
Edward  Dorsey,  the  trustee;  and  that  on  the  established  princi- 
ple, that  a  trustee  can  never  be  a  purchaser  at  his  own  sale,  the 


Dec.  1813.]  DoBSET  v.  Dobset.  609 

deeds  made  in  oonsequenoe  thereof  ought  to  be  vacated,  there 
being  no  endence  to  Batiefy  the  court  that  Edward  Hill  Dorsey, 
the  only  person  interested,  ever  assented  to  the  purchase,  and 
that  the  decree  of  the  chancellor  ought  to  be  reversed 


In  MelhweU  ▼.  OoUUmUh,  6  Md.  338,  tho  oourt  reliet  upon  tho 
of  this  case^  wyiqg:  "  It  is  a  geDonl  and  Tuy  nlvtery  rdU  o(  oridenoa^ 
that  a  V*rtj  will  not  be  pennitted  by  his  own  dftolamtions  to  defest  a  prior 
deed;  bat  it  is  also  well  settled,  that,  in  some  oases,  the  deolaratioDS  and  ad- 
missions of  a  grantor  wUl  be  reoeived  where  the  effect  may  be  to  impair  the 
titie  of  persons  claiming  under  him."  The  same  prinoiple  is  reaffirmed  ia 
KmmrT.  Kai^fimi»,  16 Md.  aoa 
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RooTBS  V.  Wellford. 

[4  HimroBD,  318.] 

PowxR  ov  Pakihxr  aftbr  DraBOLunoN.— After  the  dinolntkni  of  a  oopert> 
nenbip»  one  of  the  partners  oaonot  bind  the  others  without  their  oonseBt 
by  settling  aooounts  with  or  allowing  credits  to^  cnstomers  of  the  fizin. 

Assumpsit  by  Wellford  &  Co.  against  Bootes.  The  dedatation 
contained  several  counts  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  for  the  use  of  the  plaintiff,  and  for  a 
balance  upon  an  account.  Non-aasumpsU  pleaded.  The  matezial 
question  in  the  cause  was  as  to  the  power  of  a  partner  after 
dissolution  to  bind  the  copartnership.  It  appeared  that  Well- 
ford &  Co.  formed  a  copartnership  about  September,  1803,  and 
that  previously,  a  partnership  under  the  name  of  Winchester, 
Howard  &  Co.,  Richard  and  Stephen  Winchester  being  partners 
therein,  had  carried  on  business  in  the  same  building  with  the 
plaintiff,  and  continued  to  do  so  till  December,  1804,  when  the 
firm  was  dissolved  and  another  formed  by  Bichard  and  Stephen 
Winchester  in  the  same  manner  and  place.  The  capital  of  the 
plaintiffs  was  furnished  by  Winchester,  Howard  &  Co.,  and 
Bichard  and  Stephen  Winchester;  and  after  a  formation  of  the 
firm  by  the  latter,  the  whole  stock  of  the  former  firm,  amounting 
to  about  fifty-one  thousand  dollars,  was  transfeired  to  the  new 
firm,  they  undertaking  the  debts  of  Winchester,  Howard  A 
Co. ,  and  the  collection  of  debts  due  them.  Bootes  was  charged 
by  the  new  firm  with  a  certain  balance  due  by  him  to  the  old 
firm  as  appeared  from  the  books,  but  did  not  credit  him  for  cer* 
tain  fees  for  professional  services  due  him  by  the  former  firm. 

The  defendant  gave  in  evidence  an  account  stated  between 
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himself  and  B.  and  S.  Winchester,  in  "whioh  credits  were  given 
hiniy  and  a  balance  stated  in  his  favor.  The  account  had  been 
stated  and  settled  l>j  the  defendant  and  Stephen  Winchester, 
after  the  dissolution  of  both  the  partnerships;  no  settlement 
thereof  having  been  before  made,  and  the  credits  as  allowed 
did  not  appear  on  the  books  of  the  late  firm. 

A  verdict  was  found,  and  a  judgment  rendered  for  the  plaint- 
iffs, from  which  an  appeal  was  taken. 

SUmard,  for  appellant. 

Oreen,  for  appellee. 

By  Oourt,  BoAins,  J.  The  court  is  of  opinion,  that  no  debits 
could  be  set  up  on  account  of  either  of  the  said  firms,  in  the 
present  action,  unless  the  same  were  duly  admitted  by  those 
having  competent  authority;  and  the  fees  claimed  in  the  present 
case,  having  only  been  admitted  to  have  been  due  from  Stephen 
Winchester,  from  Winchester,  Howard  &  Co.,  and  from  Rich- 
ard and  Stephen  Winchester,  to  the  appellant,  by  Stephen  Win- 
chester after  both  the  last  mentioned  firms  were  dissolved,  and 
when  he  consequently  had  no  authority  to  bind  the  said  firms 
by  such  settlement. 

On  the  ground,  therefore,  of  the  want  of  authority  in  Stephen 
Winchester,  to  charge  the  firm  of  Winchester,  Howard  t  Co., 
at  the  time  of  the  settlement  of  the  fees  in  question,  and  that 
they  could  never  be  rendered  liable  to  the  appellees  for  the 
money  so  claimed  to  be  discounted,  under  that  settlement,  the 
court  is  of  opinion  that  it  formed  no  proper  subject  of  discount 
against  the  appellees,  and  that  the  judgment  should  be  af- 
firmed. 

See  Chardon  v.  Ol^phant,  poet. 


BUFORD   V.  BUFORD. 

\A  UWKWOMD,  941.] 

JmomMT  ov  Ahothkb  State— -CJoNCLuaiVKKWs.  — A  raoord,  duly  aatlie&« 
ticated,  of  the  proceedings  of  a  court  of  competent  authority,  in  one  of 
the  states,  is  conclusive  evidence  in  the  courts  of  another  to  show  that  a 
judgment  was  rendered,  and  the  obligation  cf  the  party  to  pay  the  amount 
recovered;  but  it  may  be  opposed  by  proof  of  fraud  or  collusion,  or  of 
subsequent  payments  or  di  (counts. 

AssuMPsrr  to  obtain  from  the  defendant,  as  plaintiff's  coHSurety , 
one  half  the  amount  recovered  against  the  plaintiff  in  Kentucky 
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bj  Isham  Talbott,  in  two  actions  prosecuted  by  him  on  two 
bonds  against  the  principal  and  the  plaintiff.  In  support  of  his 
claim  plaintiff  offered  in  evidence  the  duly  authenticated  records 
of  the  judgments  obtained  in  Kentucky.  To  this  evidence  de- 
fendant objected;  but  the  court  oyerruledthe  objection,  saying: 
^' The  aforesaid  records  were  condusiye  evidence  between  the 
parties  in  this  suit,  as  to  the  amount  recovered,  and  the  sum 
that  the  plaintiff  in  this  case  was  bound  to  pay  Isham  Talbott^ 
the  plaintiff  in  the  suits  referred  to  in  the  said  records;  and  that 
the  defendant  should  not  be  at  liberty  to  prove  any  circumstances 
to  impeach  said  judgments,  except  that  they  were  obtained  by 
fraud;  and  this  he  must  prove  expressly."  The  defendant  then 
offered  evidence  to  prove  that  all  the  matters  in  dispute  between 
Talbott  and  the  defendants  in  the  actions  in  Kentucky,  includ- 
ing the  subject-matter  of  those  actions,  had  been  referred  to 
arbitrators;  but  it  appearing  that  the  plaintiff  in  the  present 
action  bad  taken  exceptions  to  the  award,  the  record  of  which 
was  not  produced,  the  evidence  was  rejected. 

Verdict  and  judgment  for  the  plaintiff;  whereni>on  defendant 
appealed. 

Wickham,  for  the  appellant. 

Wirt,  contra. 

By  Court,  Boanb,  J.  The  court  is  of  opinion  that  there  is  no 
error  in  the  opinion  of  the  supreme  court,  admitting  the  judg- 
ments in  the  bill  of  exceptions  to  be  exhibited  as  conclusive  evi- 
dence to  show  the  amount  recovered  against  the  appellee  by 
Isham  Talbott,  and  the  amount  he  was  thereby  compelled  to  pay, 
and  not  understanding  that  court  as  prohibiting  evidence  on 
part  of  the  defendant  tending  to  reduce  the  sum  claimed  against 
him  in  consequence  of  such  judgment,  or  to  show  that  the  same 
was  fraudulently  or  coUusively  obtained,  and  being  also  of  opin- 
ion that,  as  the  award,  mentioned  in  the  latter  part  of  the  bill 
of  exceptions,  is  stated  to  have  been  set  aside  by  the  appellee 
and  James  Buford,  on  exceptions  taken  thereto,  and  the  record 
thereof  not  having  been  exhibited,  which  is  supposed  to  have 
been  the  only  competent  evidence;  the  court  thus  understand- 
ing the  opinion  and  judgment  of  the  superior  court  aforesaid, 
affirms  the  same. 


So  far  as  this  decision  holds  that  fraitd  may  be  shown  in  obtaining  the  judg- 
ment in  the  other  state,  it  is  not  in  harmony  with  the  doctrine  now  held,  as 
•hown  in  a  note  to  BartUt  y.  Kfdght^  2  Am.  Dec.  36;  for  if  the  oonrt  had  ob» 
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tamed  jurisdiction,  the  fraud  should  have  been  pleaded  in  the  former  suit. 
Probably  the  court  referred  to  the  case  where  jurisdiction  was  fraudulently 
or  collusively  obtained;  when,  in  fact,  it  might  be  held  there  was  no  proper 
jurisdiction.  The  case  is  relied  on  in  Draper  v.  Oormatif  8  Leigh,  654,  and 
Bu9on  V.  Stevemon^  7  Id.  113. 


Parker  v.  Carter. 

[i  HuaiOBD,  9791] 

fiiCBETS  Counsel  bound  to  Keep. —It  is  a  nettled  rule  of  law  that  oonniel 
and  attorneys  oughti  not  to  be  pennitted  to  give  evidence  of  facta  im- 
parted to  them  by  their  clients,  when  acting  in  their  professional  oharao- 
ter.  And  this  restriction  is  not  confined  to  facts  disclosed  in  relation  to 
suits  actually  pending,  but  extends  to  all  cases  in  which  the  counsel  or 
Attorney  is  applied  to  in  the  line  of  his  profession,  whether  such  facta 
were  communicated  with  an  injunction  of  secrecy,  or  for  the  purpose  of 
asking  advice,  or  otherwise. 

Whxn  Profession  ally  Acting. — ^A  duly  qualified  counsel  or  attorney,  em* 
ployed  as  such  to  draw  a  deed,  must  be  considered  as  acting  in  the  lino 
of  his  profession,  and  bound  to  conceal  the  facts  disclosed  by  the  person 
who  employs  him,  and  the  same  rule  applies  to  interpreters  acting  as  the 
organ  of  oommunioation  between  the  olient  and  his  attorney. 

Appeal  from  a  decree  of  the  superior  conrt  of  chanoety  dis* 
missing  plaintifiTs  bill.    The  case  is  stated  in  the  opinion. 

WUlianui  and  Wickham,  for  the  appellant. 

Wirt,  contra. 

By  Conrt,  Boane,  J.*  This  is  a  bill  brought  by  the  appellant 
against  the  appellees,  J.  C.  Carter  and  Apphia,  his  wife,  and 
their  children,  as  also,  among  others,  against  the  representa- 
tives of  Edward  Carter,  the  trustee  named  in  a  deed  of  settle- 
ment, of  April  5, 1784,  fi^om  Wm.  Fauntleroy,  the  father  of  the 
said  Apphia.  That  deed  conveyed  certain  negroes  to  the  said 
trustee,  for  the  use  of  the  said  Apphia  for  life,  free  from  the 
<;ontrol  of  her  husband  and  his  creditors,  and  after  her  death, 
to  the  use  of  all  her  children  who  should  then  be  living.  The 
bill  was  brought  after  the  appellant  had  obtained  a  judgment 
at  law  against  the  said  J.  C.  Carter,  upon  a  bond  of  April  12, 
1784,  given  by  him  to  Hudson  Muse,  and  assigned  to  the  ap- 
pellant, and  after  the  said  Carter  bad  taken  the  oath  of  an 
insolvent  debtor,  under  an  execution  sued  out  upon  the  said 
judgment.     Its  object  is  to  set  aside  the  deed  aforesaid,  in 

*  A  nujoiity  of  the  Jndgis  of  the  court  of  appeals  being  Interested  in  tills  csuss.  It  wu 
faeerd  and  determined  by  a  special  court  of  appeals,  consisting  of  Boane,  Wblte,  Tajlor, 
J^roekenbiongh,  Bandolph,  and  Helaon. 
Am.  Dco.  Vol.  VI— 33 
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favor  of  the  said  appellant,  and  subject  the  negroes  thereby 
conTeyed  to  the  payment  of  the  debt  aforesaid,  on  the  ground 
that  he  was  a  creditor  of  the  said  J.  G.  Carter,  and  that  on  hia 
marriage  with  the  said  Apphia,  in  1782,  the  said  slaves  bad 
been  delivered  to  him,  under  a  parol  gift  thereof,  by  the  said 
William  Fauntleroy.  The  bill  also  prays  a  decree  against  tbree 
of  the  sons  of  the  said  Carter  and  wife,  on  the  ground  of  an 
alleged  agreement  on  their  parts  to  pay  the  debt  in  question. 
The  decisions  of  the  court  of  appeals,  upon  the  true  construc- 
tion of  the  act  of  1758,  for  preventing  fraudulent  gifts  of  slaves, 
having  declared  void  all  such  gifts,  made  prior  to  the  act  of 
1787,  as  were  not  evidenced  by  a  deed,  although  possession  of 
the  slaves  given  may  have  been  delivered  to  the  donee;  the 
present  claim  can  only  be  set  up  on  the  ground  of  the  appellant 
having  been  a  creditor  of  the  donee,  J.  C.  Carter,  and  that  the 
possession  of  the  slaves  aforesaid,  under  the  gift,  either  singly 
taken,  or  in  connection  of  acts  of  ownership  on  hia  part,  and 
of  consent  or  connivance  on  the  part  of  the  donor,  ought,  in  a 
controversy  between  the  latter,  or  volunteers  claiming  under 
him,  and  the  creditors  of  the  former,  to  give  him  the  preference. 
Where  such  possession  has  actually  taken  place  under  the  parol 
gift,  it  is  a  matter  of  great  importance  to  decide  of  what  char- 
acter that  possession  must  be,  in  relation  to  its  tendency  to 
deceive  the  donee's  creditors,  and  what  acts  of  ownership,  or  of 
consent  and  connivance  as  aforesaid  (if  a  possession  singly  is 
not  sufficient),  and  whether  all  the  said  circumstances,  con- 
junctly taken,  are  adequate  to  produce  the  effect  above  men- 
tioned. But  if  no  possession  is  shown  to  have  taken  place 
under  such  gift,  these  important  inquiries  are  unnecessary  to 
be  gone  into.  There  would  then  be  no  foundation  on  which 
the  claim  of  the  creditor  can  be  erected. 

In  such  case  it  is  also  unimportant,  for  the  same  reason,  to 
inquire  whether  the  party  was  a  creditor  of  the  donee  or  not, 
prior  to  the  delivery  of  the  deed  attempted  to  be  impeached,  or 
whether  that  circumstance  be  important.  None  of  these  in- 
quiries will  now  be  gone  into  by  this  court.  It  is  unnecessary, 
because  there  is  no  adequate  proof  in  the  cause  that  the  appel- 
lee, J.  C.  Carter,  ever  had  possession  of  the  negroes  in  ques- 
tion under  the  parol  gift  before  mentioned.  However  the  case, 
on  this  point,  might  have  stood  if  the  deposition  of  Bichard 
Parker  should  be  sustained,  it  is  clear  that,  if  that  deposition 
be  withdrawn  from  the  cause,  the  answers  of  the  appellees, 
J.  C.  Carter  and  his  wife  (which  on  this  poini  of  possession  are 
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strictly  responsive  to  the  bill),  must  preponderate.  There  is, 
afterwards,  nothing  but  circumstances  to  be  opposed  to  those 
answers.  As  for  the  witness,  Mr.  Parker,  he  admits  that  he 
was  a  practicing  attorney  at  the  time;  that  it  was  in  that 
character  he  drew  the  deed  in  question,  and  expected  to  receive 
a  fee  for  drawing  it.  This  is  not  only  admitted  by  him,  but  it 
results  from  the  nature  of  the  application  that  it  was  in  this 
character  he  was  applied  to  and  retained.  He  was  applied  to 
by  Mr.  Fauntleroy  to  draw  such  a  deed  as  would  settle  the 
negroes  on  the  appellee,  Apphia,  and  exempt  them  from 
liability  to  her  husband's  creditors.  The  preparing  such  deed 
necessarily  required  some  degree  of  legal  knowledge,  and  it 
might  not  be  that  a  person  wholly  unskilled  in  law  would  be 
competent  to  draw  it.  While  we  say  this,  it  is  by  no  means  in* 
tended  to  be  admitted  that  where  an  attorney  is  retained  and 
consulted,  his  right  to  disclose  his  client's  secrets  depends  at 
all  upon  the  difficulty  or  clearness  of  the  case  submitted. 

A  compliance  with  Mr.  Fauntleroy's  request,  in  this  instance, 
necessarily  required  the  facts  to  be  by  him  stated,  on  which  the 
attorney's  judgment  was  to  turn,  and  the  fact  then  disclosed, 
touching  the  deliveiy  under  the  parol  gift,  was  all  important  in 
forming  a  right  conclusion  on  the  subject.  Being  thus  import- 
ant, it  is  wholly  immaterial  whether  it  was  disclosed  by  way  of 
answer  to  an  inquiry  of  the  attorney,  or  was  spontaneously  men- 
tioned by  his  client.  But  if  the  fact  were  even  unimportant,  it 
makes  no  difference  as  to  the  principle  now  in  question.  It  is 
enough  that  it  was  communicated  by  the  client,  in  a  professional 
consultation  with  his  counsel.  As  to  the  exception  set  up  from 
the  general  rule  in  this  case,  on  the  ground  of  the  publicity  of 
the  conversation  in  which  the  disclosure  was  made,  while  it  does 
not  follow  that,  because  there  might  have  been  many  persons  in 
the  court-house  at  that  time,  they  were  so  engaged  as  to  have 
attended  to  this  conversation,  this  publicity  only  shows  indiscre- 
tion on  the  part  of  Mr.  Fauntleroy.  We  must  not,  in  relation 
to  a  fact  of  a  highly  confidential  nature,  and  strictly  applying 
to  the  question  submitted,  embark  in  a  field  of  uncertainty  and 
conjecture,  and  without  any  certain  scale  to  go  by,  undertake 
to  decide  from  the  place  and  manner  of  the  conversation,  that 
this  fact  was  not  disclosed  in  confidence.  It  is  safer  and  more 
conducive  to  that  free  intercourse  which  should  exist  between  a 
client  and  his  attorney  to  consider  all  communications  confi- 
dential which  fall  within  the  description  just  mentioned;  unless, 
indeed,  the  client  should  seem  to  vaunt  his  disclosures  to  the 
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pablic^  and,  as  it  were,  challenge  the  bystanders  to  hear  them. 
Whateyer  opinion  the  witness,  Mr.  Parker,  may  therefore  have 
entertained  as  to  his  not  being  bound  to  secrecy,  either  because 
there  was  no  cause  depending  in  court  at  the  time,  and  in  which 
he  was  employed,  because  his  counsel  or  advice  was  not  liter- 
ally asked  for  in  the  case;  or  on  account  of  the  place  and 
manner  in  which  the  conrersation  was  held;  this  court  differs 
in  opinion  from  him  upon  all  these  points,  and  in  respect  to 
the  disclosed  fact  now  in  question,  holds  him  to  have  been  an 
incompetent  witness. 

This  court  understands  it  to  be  the  settled  law,  that  counsel 
and  attorneys  ought  not  to  be  permitted  to  give  evidence  of 
facts  imparted  to  them  by  their  clients,  when  acting  in  their 
professional  character;  that  they  are  considered  as  identified 
with  their  clients,  and  of  necessity  intrusted  with  their  secrets, 
which,  therefore,  without  a  dangerous  breach  of  confidence, 
cannot  be  revealed;  that  this  obligation  of  secrecy  continues 
always,  and  is  the  privilege  of  the  client,  and  not  of  the  attor- 
ney. The  court  is  also  of  opinion  that  this  restriction  is  not 
confined  to  facts  disclosed  in  relation  to  suits  actually  depend- 
ing at  the  time,  but  extends  to  all  cases  in  which  a  client  ap- 
plies, as  aforesaid,  to  his  counsel  or  attorney  for  aid  in  the  hire 
of  his  profession.  If  the  principle  was  confined  to  causes 
actually  depending  at  the  time,  there  would  be  no  safety  for  a 
person  consulting  counsel  as  to  the  expediency  of  bringing  suit 
or  of  compromising  one  which  is  contemplated  to  be  brought 
against  him.  When  such  suit  should  be  afterwards  institated, 
aU  his  disclosures  previously  made,  with  a  view  to  obtain  coun- 
sel and  avoid  litigation,  would  be  given  in  evidence  against 
him.  The  same  necessity  exists  in  both  cases;  and  there  is  in 
principle  no  difference  between  them. 

With  respect  to  the  persons  who  are  subject  to  this  restnunt, 
the  court  is  of  opinion  that  it  is  confined  to  the  two  deaciiptionfl 
of  persons  before  mentioned.  As  to  causes  depending  iu  court, 
a  client  can  only  have  an  interest  in  their  services,  for  they  alone 
will  be  permitted  to  represent  him;  and,  as  to  counsel  and  ad- 
vice obtained  in  other  cases,  these  are  the  only  safe  depositories 
of  a  client's  interests,  under  the  care  our  law  has  taken  to  con- 
fide the  functions  in  question  only  to  men  of  probity  and  legal 
knowledge.  The  policy  of  the  law  in  the  respect  last  mentioned 
would  be  violated  were  any  citizen  to  be  permitted  to  invest  ad 
lUntum,  and  without  necessity,  any  other  citizen,  however  cor* 
rupt  or  unqualified,  with  the  functions  aforesaid.    That  investi* 
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tare  would  also  carry  with  it  the  high  privilege  now  in  question, 
which,  too,  arises  only  from  the  necessity  men  are  vnder  to  act, 
in  their  legal  concerns,  through  skillful  and  qualified  agents. 

As  to  the  objection  of  the  appellant's  counsel,  that  the  deed 
of  settlement  in  question  was  not  delivered,  without  deciding 
whether,  under  the  actual  circumstances  of  this  case,  that  de- 
livery would  be  presumed  to  have  been  made  or  not,  the  court 
is  of  opinion  that  this  fact  is  neither  charged  in  the  bill  nor  put 
in  issue  by  the  pleadings.  It  is  not  even  charged  under  a  gen- 
eral allegation  that  the  said  deed  was  void;  but  the  bill,  not 
denying  that  the  deed  was  good  in  itself,  takes  the  ground  that 
its  effect  on  the  property  therein  embraced  was  lost,  as  to  the 
claim  of  the  appellant,  by  means  of  the  anterior  and  collateral 
circumstances  which  are  relied  on  in  his  favor.  The  court  also 
concurs  in  opinion  with  the  appellee's  counsel,  that  this  defect 
in  the  charging  part  of  the  bill  is  not  supplied  by  a  subsequent 
interrogatory,  which  calls  for  information  on  the  subject  of  its 
delivery.  With  respect  to  the  alleged  agreement  on  the  part  of 
three  of  J.  C.  Garter's  sons,  it  is  probable  that  their  answers, 
denying  the  obligation  thereof,  ought  not  to  be  taken  as  a 
denial  o£  the  agreement  itself — both  because  such  denial  is 
rather  their  inference  than  a  positive  negation  of  a  fact,  and 
because,  in  their  answers,  they  refer  to  the  very  letter  which  is 
alleged  to  contain  that  agreement.  The  question  then  recurs. 
Was  the  promise  therein  contained  consummated  by  the  agree- 
ment of  both  parties  ?  and  was  that  promise  founded  upon  an 
adequate  consideration  ?  While  the  court  is  at  least  doubtful 
whether  the  former  was  the  fact,  in  this  case  it  does  not  see 
that  there  was  any  agreement  or  consideration  moving  from  the 
appellant  to  the  sons,  which  would  prevent  their  promise  from 
being  considered  nude.  However,  the  letters  in  the  record 
may  have  bound  the  appellant,  in  the  event  of  an  arrangement 
by  J.  C.  Carter,  and  in  relation  to  him,  we  see  nothing  binding 
him  to  forbearance,  or  the  like,  in  the  event  of  an  assumption 
by  the  sons.  On  this  ground,  the  case  is  also  with  the  appel- 
lees; and  the  court  is  of  opinion,  that  independently  of  the 
objection  arising  from  the  want  of  consideration  as  aforesaid, 
the  appellant  comes  with  bad  grace  into  a  court  of  equity,  asking 
a  decree  against  third  persons,  who  were  induced  to  make  the 
promise  relied  on,  only  by  his  representations,  which  now  ap- 
pear to  us  to  have  been  unfounded  and  delusive.  On  these 
grounds,  the  court  is  of  opinion  to  affirm  the  decree  before  us. 
[  am  also  instructed  to  say  that  the  judges  are  muuiimous,  in 
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the  opinion  now  deliyered;  with  the  exception  that  one  of  them 
does  not^  on  the  testimouj,  consider  the  disclosure  made  to  Mr. 
Parker  to  haye  been  confidential.  That  judge,  howeyer,  author- 
izes me  to  say  that  if  Mr.  Parkers'  deposition  had  been  sustained 
by  the  court,  he  would  neyertheless  have  been  of  opinion  to 
afiirm  the  decree. 


Y.  DtmdaUm^  2  Am.  ]>eo.  145. 


Bull  v.  Douglas. 

[i  Uun'OBD,  903.] 

IIXASUBS  OF  Damages-— Faxlurb  to  Delivxb. —Where  there  is  a  feiliire  to 
deliver  certificates  of  stock  parsuaiit  to  contract,  the  measure  of  damages 
is  not  the  nominal  amount  of  the  stock  with  interest  from  the  day  when 
it  shonld  have  been  delivered,  bitt  its  tme  value  on  that  day,  indnding 
the  interest  then  due,  with  legal  interest  on  such  value  until  payment 

Bill  filed  by  Douglas,  administrator  of  TumbuU,  to  obtain  a 
decree  foreclosing  a  mortgage.  The  mortgage  was  given  to  se- 
cure the  performance  of  a  contract,  by  which  Bull  agreed  to  sell 
and  deliver  to  Tui.Dbull  on  the  first  of  January,  1802,  six  thon« 
sand  dollars  of  the  United  States  eight  per  cent,  stock  at  the 
price  of  six  thousand  current  dollars  together  with  the  interest 
due  thereon  from  January  1, 1801,  defendant  having  by  a  former 
contract  engaged  to  deliver  the  stock  on  that  day.  The  chan- 
cellor on  the  thirtieth  of  March,  1805,  decreed  that  unless  the 
defendant  should,  by  the  first  of  August  ensuing,  transfer  to  the 
plaintiff  six  thousand  dollars  of  United  States  eight  per  cent, 
stock,  or  that  sum  in  current  dollars,  which  the  plaintiff  agreed 
to  accept  in  lieu  thereof,  together  with  eight  per  cent,  thereon 
from  the  first  of  January,  1801,  to  the  twenty-ninth  day  of  May, 
1805,  also  six  per  cent,  on  six  thousand  dollars  from  the  date  of 
the  decree  till  payment,  then  the  equity  of  redemption  should 
be  foreclosed  and  the  land  sold.  The  stock  and  money  were 
not  paid,  and  the  land  was  sold  for  six  thousand  dollars.  Upon 
the  commissioner's  return  in  July,  1807,  the  chancellor  made 
his  final  decree,  crediting  the  defendant  with  the  proceeds  of 
the  sale  after  deducting  commissions,  etc.,  and  directing  him  to 
pay  the  balance  to  the  plaintiff  with  continuing  interest;  from 
which  decree  the  defendant  appealed. 

Chapman  Johnson  ^  for  the  appellant. 

No  counsel  appeared  for  the  respondent. 
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« 

By  CouBT.  The  court  is  of  opinion  that  the  contract  in  this 
case  having  been  for  the  delivery  of  six  thousand  dollars  of  eight 
per  cent,  stock  of  the  United  States,  on  the  first  day  of  January, 
1802,  with  the  interest  due  thereon  from  the  first  day  of  January 
preceding;  and  that  stock  not  having  been  delivered  according 
to  contract,  and  being  of  uncertain  value,  its  true  value  on  the 
day  agreed  on  for  the  delivery  to  be  ascertained  by  one  of  the 
commissioners  of  the  court,  or  by  an  issue  (in  default  of  argu- 
ment by  the  parties  as  to  its  value),  together  with  the  interest 
due  on  the  same,  up  to  the  time,  as  aforesaid,  form  the  aggregate 
sum  due  by  the  appellant  to  the  appellee,  agreeably  to  the  de- 
cision  of  this  court  in  the  case  of  Oroides  v.  Graves,  and  not  the 
nominal  amount  of  the  said  stock,  as  seems  to  have  been  sup- 
posed by  the  chancellor.  The  court  is  also  of  opinion  that  in 
default  of  the  payment  of  the  said  sum,  and  interest  at  the  rate 
of  six  per  cent,  upon  the  value  so  found  as  aforesaid,  by  a  given 
day,  the  land  in  the  indenture  of  mortgage  contained  ought  to 
have  been  decreed  to  be  sold,  to  satisfy  the  same,  in  the  usual 
manner;  the  interlocutory  decree  of  the  thirtieth  day  of  March, 
1805,  therefore  having  proceeded  upon  erroneous  principles,  and 
having  been^  possibly,  for  a  greater  sum  than  was  due  by  the 
appellant,  is,  as  well  as  the  last  decree,  erroneous.  Decree  re- 
versed, and  cause  remanded  to  be  proceeded  in  upon  the  above 
principles. 

As  to  the  meaford  of  damagMt  this  oaae  ib  followed  in  CfhHMan  v.  MiUer, 
8  Leigh,  90. 
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[4  XUIITOBD,  882.] 

DoiciSNCT  nr  Lakd  Sold. — In  case  of  a  sale  of  land  by  ttie  aere^  relief  is  to 
be  granted  for  all  deficiencies  not  reasonably  imputable  to  the  variation 
of  instruments,  and  small  errors  in  surveys,  whether  the  purchaser  has 
expressly  retained  an  election  to  have  the  tract  surveyed  or  not. 

MiASURB  OF  Compensation. — ^The  measure  of  the  compensation  to  be  made 
for  a  deficiency  in  case  of  a  sale  of  land  by  the  acre,  unattended  with 
any  particular  circumstances,  is  the  average  value  of  the  whole  tract, 
without  regard  to  the  fact  that  the  deficiency  was  in  a  certain  quality  of 
land. 

AOBKBMXNTS  TO  BELL  BT  EZXCX7T0B8,   HOW  REQABDKD. — ^The  Xule  of  equity 

is  to  discountenance  bargains  of  hazard.  Hence,  if  an  agreement  of  sale 
by  an  executor  be  equivocal,  the  court  should  be  inclined  to  consider  it  a 
sale  by  the  acre,  and  not  by  the  tract,  it  being  a  dangerous  principle 
that  executors  or  other  fiduciaries  should  take  upon  themselves,  by 
means  of  KargnmM  of  hasard.  to  jeopardize  the  interests  confided  to 
their 
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RxznnroiATiON  bt  Exbcutobs.^A  testator,  in  the  year  1784^  having  directed 
that  his  ezeoutors  should  sell  all  his  real  and  personal  estate  for  the 
payment  of  his  dehts,  and  having  appointed  four  executors,  three  of 
whom  qualified,  a  sale  in  17d4,  hy  two  of  the  acting  executors,  was  held 
valid,  and  the  third  executor  (as  well  as  the  fourth,  who  never  qualified) 
was  presumed  to  have  renounced  his  right  to  administer,  as  at  the  date 
of  the  sale. 

Viiin>OB  Ratiitiko  Sale. — ^A  vendor,  by  bringing  suit  and  obtaining  judg- 
ment for  the  purohase-money,  ratifies  and  confirms  the  sale,  so  that  it 
cannot  be  set  aside  at  his  instance. 

Apfsal  from  a  decree  of  the  chancellor.  Lewis  Burwell,  the 
elder,  died  in  178d,  and  by  his  will  authorized  hia  executors  to 
sell  at  public  or  priyate  sale,  as  they  should  deem  best,  all  his 
estate,  real  and  personal,  and  directed  that  the  proceeds  be 
appliad  to  the  paymentsof  debts  and  the  satisfaction  of  certain 
legacies.  The  testator's  sons,  Lewis  and  Nathaniel,  and  John 
Page  and  Louis  Burwell,  of  Mecklenburg,  were  appointed  ex- 
ecutors, but  only  the  last  three  qualified^  In  July,  1794, 
Nathaniel  Burwell,  as  executor,  entered  into  an  agreement 
with  John  Nelson  for  the  sale  of  certain  realty  belonging  to  thti 
deceased's  estate  **  on  the  waters  of  Boanoke^  containing  about 
five  thousand  one  hundred  and  thirty  acres,  more  or  less,  at  the 
price  of  thirty  shillings  per  acre,  the  quantity  to  be  ascertained 
by  actual  survey,  if  the  said  Nelson  shall  require  it."  Certain 
times  were  specified  on  which  the  purchase-money  was  to  be 
paid.  It  was  also  provided  that  as  Nelson  had  not  yet  seen 
the  land,  he  was  to  have  twelve  days  in  which  to  determine 
whether  or  not  he  would  take  the  same.  Nelson  saw  t&e  land, 
and  completed  the  bargain.  In  pursuance  of  a  provision  in  the 
articles  of  agreement ,  Nelson  gave  his  bonds  for  a  part  of  the 
unpaid  purchase-money,  secured  by  a  mortgage  on  sundry 
slaves.  Portion  of  the  purchase-money  was  applied  to  the  dis- 
charge of  a  pre-existing  mortgage  on  the  land  in  favor  of  a 
London  firm,  and  on  the  25th  of  December,  1794,  Nelson  was 
put  into  possession  by  Lewis  Burwell,  of  Mecklenburg.  After 
several  payments  according  to  the  terms  of  sale.  Nelson  wrote 
to  Nathaniel  Burwell  in  March,  1801,  protesting  against  making 
further  payments,  on  the  ground  that  the  sale  by  one  executor 
only  would  not  transfer  a  perfect  title  to  the  land,  and  asked 
that  the  other  executors  sign,  in  order  to  make  the  title  secure. 
Nathaniel  Burwell  died  in  1802,  he  being  at  that  time  the  sur- 
viving executor,  and  Lewis  Burwell,  of  Richmond,  qualified  86 
the^  executor  of  Nathaniel.  Soon  after,  Lewis  died,  and  th« 
appellee,  Carrington,  qualified  as  his  executor. 
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In  1802,  Nelson  had  the  land  surveyed  by  one  Fox,  and  fot 
the  first  time  discovered  that  the  tract  contained  but  four 
thousand  one  hundred  and  twenty-fire  acres,  and  not  five 
thousand  one  hundred  and  forty-one  acres,  as  was  supposed, 
and  as  appeared  from  the  original  survey  by  Fontaine. 

Carringtoa  having  brought  suit  on  Nelson's  bonds  and  re- 
covered judgment.  Nelson  obtained  an  injunction  from  the 
superior  court  of  chancery,  and  claimed  a  decree  for  the  money 
which  he  contended  had  been  overpaid  on  account  of  his  pur<> 
chase.  Garrington,  in  his  answer,  acknowledged  the  deficiency, 
but  contended  that  it  was  in  the  high  and  wooded  lands,  which 
were  of  very  inferior  quality,  and  that  the  low  grounds,  which 
were  of  much  greater  value,  contained  more  acres  than  was 
supposed  by  Nathaniel  Burwell  at  the  time  of  the  sale.  The 
chancellor  dissolved  the  injunction,  and  directed  Nelson  to  pay 
the  balance  due  on  the  contract.  From  this  decree  the  appeal 
was  taken. 

Oeorge  K.  Taylor  and  CaU,  for  the  appellant. 

Wirt  and  Wickhamy  contra. 

By  CouBT.  The  court  is  of  opinion,  that  by  the  agreement  of 
the  twelfth  of  July,  1794,  between  the  appellant  and  Nathaniel 
Burwell,  one  of  the  executors  of  Lewis  Burwell  the  elder,  if  the 
same  had  contained  no  clause  giving  the  appellant  an  election  to 
survey,  he  would  have  been  entitled  to  relief  in  the  case  of  the 
deficiency,  which  has  appeared  in  the  land  thereby  contracted 
to  be  sold;  the  known  law  of  this  court  being,  that,  in  cases  of 
a  sale  by  the  acre,  relief  is  to  be  granted  for  all  deficiencies  not 
reasonably  imputable  to  the  variation  of  instruments,  or  the 
like;  that  this  principle  is  not  departed  from,  but  in  cases  of  a 
sale  by  the  tract,  the  purchaser  clearly  agreeing  to  take  the 
hazard  of  all  deficiencies  upon  himself;  and  that  in  the  case  of 
a  sale  by  an  executor,  under  the  vrill  of  his  testator,  if  the  agree- 
ment be  in  this  respect  equivocal,  the  court  would  be  incHned 
to  consider  it  a  sale  of  the  former  class,  and  not  of  the  latter,  so 
as  to  correspond  with  his  clear  and  acknowledged  power  to  sell 
by  the  acre,  rather  than  countenance  the  dangerous  principle 
that  executors  or  other  fiduciary  characters  should  take  upon 
themselves,  by  means  of  bargains  of  hazard,  to  jeopardize  the 
interests  confided  to  their  care.  The  court  is  further  of  opinion, 
that  this  character  of  the  agreement  before  us*  is  ratified  and 
stzengthened,  in  relation  to  the  appellant,  by  that  provision 
tlv^of  which  expressly  reserves  to  him  the  right  to  survey. 
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The  court  is  further  of  opinion  that  there  being  no  time  men- 
tioned in  the  contract,  for  the  assertion  of  the  election  to  surrey 
in  this  case,  at  the  same  time  that  that  instrument  has  boand 
down  the  appellant  to  particular  days,  happening  within  a 
short  time  in  relation  to  concluding  the  bargain,  taking  posses- 
sion of  the  land,  and  giving  bonds  for  the  purchase-money 
tliereof,  the  right  of  election  aforesaid  is  not  limited  by  the  terms 
of  the  contract;  on  the  principle  that  the  expression  of  one  thing 
operates  to  the  exclusion  of  another;  and  that,  consequently,  no 
limit  exists  in  the  case  before  us,  in  relation  thereto,  except  such 
as  results  from  the  general  principles  of  equity,  respecting  the 
lapse  of  time;  subject,  however,  to  be  affected  by  acts  showing 
an  intention  to  abandon  the  right  aforesaid,  on  the  one  hand, 
and  to  ratify  and  confirm  the  agreement,  considered  indepen- 
dently of  the  said  right  to  elect  on  the  other.  Whether,  and 
how  far,  such  acts  have  taken  place,  in  the  case  before  us,  will 
be  presently  more  particularly  considered. 

The  court  is  further  of  opinion,  that  although  the  tract  of  land 
in  the  proceedings  mentioned  was  liable,  and!  was  actually  de- 
creed to  be  sold  by  the  superior  court  of  chancery  in  satisfaction 
of  the  mortgage  therein  also  mentioned,  yet  the  sale  by  the  ex- 
ecutors in  this  case  having  been  for  a  full  and  fair  price,  and 
having  also  the  consent  and  confirmation  of  the  mortgagees, 
and  those  claiming  under  them,  there  is  no  objection  to  its 
validity  arising  from  the  existence  of  the  mortgage  and  decree 
aforesaid. 

The  court  is  further  of  opinion,  that  as  the  written  contract 
for  the  sale  in  question  was  signed  by  Nathaniel  Burwell,  one 
of  the  acting  executors  of  Lewis  Burwell  the  elder;  as  the  ap- 
pellant was  put  in  possession  of  the  land  by  Lewis  Burwell  of 
Mecklenburg,  the  other  acting  executor,  who  also  manifested 
his  assent  to  the  sale  by  other  acts  proved  in  the  cause;  as  the 
said  sale  was  recognized  and  ratified  in  writing  by  Lewis  Bur- 
well of  Richmond,  who,  after  the  death  of  Nathaniel  Burwell, 
the  surviving  executor  of  Lewis  Burwell  the  elder,  became  his 
executor,  as  was  also  recognized  and  ratified  by  Edward  Car- 
rington,  the  executor  of  the  last-mentioned  Lewis  Burwell,  by 
bringing  the  suits,  the  judgments  of  which  are  now  in  question; 
the  said  sale  was  duly  made  by  the  executors  who  alone  acted, 
and  were  consequently  authorized  to  make  it;  and  that  upon  the 
facts  proved  in^this  cause,  John  Page  and  Lewis  Burwell,  of 
Bichmond,  will  be  presumed  to  have  renounced  their  right  to 
administer  the  estate  of  Lewis  Burwell  the  elder,  as  at  the  date 
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of  the  Bale  in  question  (if  the  said  John  Page  was  then  in  life), 
which  renunciation  need  not  be  shown  of  record,  under  the 
decision  of  this  court  in  the  case  of  Oeddy  y.  BtUler,  3  Munf. 
345.  With  respect  to  the  loss  of  the  right  of  election  in  this 
case,  the  court  is  of  opinion  that  that  was  not  determined  on 
the  first  of  August,  1794,  for  that  day  was  only  given  to  the  ap- 
pellant to  determine  whether  he  would  accede  to  the  bargain  or 
not;  nor  on  the  twentj^fifth  of  December,  1794,  for  that  day  is 
only  agreed  on  as  the  one  on  which  the  possession  of  the  land 
was  to  be  delivered,  and  the  bonds  and  other  assurances  were 
to  be  entered  into;  nor  does  the  court  perceive  that  the  day  as- 
signed for  the  last  payment  of  the  consideration  necessarily 
determined  the  election,  unless,  at  that  time,  the  whole  business 
had  been  concluded,  and  a  right  to  the  land  made  or  tendered, 
on  the  part  of  the  appellees,  nothing  being  more  clear,  in  the 
opinion  of  the  courts  than  that,  although  the  day  of  payment 
may  have  arrived,  a  purchaser  is  not  bound  to  part  with  the 
purchase-money,  nor  to  make  a  final  adjustment  of  the  balance 
due  for  land  purchased,  unless  a  title  is  made  or  tendered, 
agreeably  to  the  terms  of  the  contract. 

In  this  case  it  is  evident  there  were  difficulties  respecting  the^ 
completion  of  the  title,  existing  long  after  the  said  day  of  pay- 
ment had  arrived,  and  which  even  yet  exist,  amply  sufficient  to 
have  justified  the  appellant  in  the  belief  that  he  would  yet  be  in 
time  to  make  that  election,  when  his  prospect  of  getting  a  title 
to  the  land  should  have  become  less  remote. 

As  to  any  acts  of  abandonment  of  this  right  of  election,  on 
his  part,  none  such  are  proved;  on  the  contrary,  he  is  shown  to 
have  been  in  quest  of  a  surveyor,  to  enable  him  to  exercise  it, 
in  the  year  1799,  and  perhaps  before,  which  was  not  long  after 
the  last  day  of  payment  had  arrived.  And,  as  to  any  acts  con- 
firming the  agreement  as  a  contract  of  sale  in  gross,  the  court 
is  of  opinion  that  none  such  are  shown  to  have  taken  place;  no 
final  conclusion  of  the  business  had  been  made;  no  deed  or  re- 
lease of  the  mortgage  had  been  tendered  by  the  executors  or 
accepted  by  the  appellant;  that  important  circumstance,  there- 
fore, is  wanting  in  this  case,  which  was  so  emphaticaUy  relied 
on  by  this  court  as  an  act  of  confirmation,  if  not  the  only  act  of 
confirmation  in  the  case  of  JoUiffe  v.  Hits,  1  Call.  301  [1  Am. 
Dec.  519].  As  to  the  mere  lapse  of  time  which  took  place  in 
this  case,  while  it  is  probably  well  accounted  for  by  the  exist- 
ence of  the  circumstances  before  mentioned,  it  is  to  be  observed 
that  such  lapse  is  only  permitted  in  equity  to  defeat  an  ac< 
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knowledged  right,  on  the  ground  of  affording  evidence  of  a 
presumption  that  that  right  has  been  abandoned;  that  it,  there- 
fore, never  prevails  when  that  presumption  is  outweighed  hj 
opposing  faots  or  circumstances;  and  that,  in  general,  a  much 
longer  time  is  necessary  to  found  such  presumption  on,  than 
had  elapsed  in  the  case  before  us. 

The  court  will  also  remark  that  equity  is  not  fond  of  taking 
advantage  of  forfeitures  arising  merely  from  a  lapse  of  the  time 
specified;    and  that  it  is  the  constant  course  of  courts  of  equity 
to  relieve  against  such  forfeitures  on  making  adequate  compen- 
sation.   In  the  case  before  us,  while  there  is  nothing  to  affect 
the  appellant  but  the  lapse  of  a  few  years,  under  circumstances, 
too,  which  in  his  opinion  might  have  justified  his  delay;  while 
he  has  not  sinned  against  any  given  day  prescribed  to  him  by 
the  other  contracting  party,  and  who,  by  failing  to  prescribe 
such  a  day,  has  consented  that  this  right  should  depend  upon 
all  the  circumstances  existing  in  the  case;  the  effect  of  a  de- 
cision founded  upon  the  lapse  of  time,  in  this  case>  would  be  to 
change  the  appellant  for  nearly  one  fifth  more  land  than  he 
actually  got,  or,  in  fact,  contracted  to  purchase;  it  would  be  to 
.subject  him  to  a  bargain  for  the  tract  in  gross,  notwithstanding 
all  the  care  he  has  taken  to  preserve  his  right  to  purchase  by 
the  acre;  and  to  set  up  a  bargain  of  hazard  in  the  case  of  a  sale 
made  by  executors,  too,  in  preference  to  a  fair  and  certain  sale 
by  the  quantity.    As  to  the  objection  that  it  was  unfair  and  iUe- 
gal  for  the  appellant  to  make  this  election  after  he  had,  by  an 
experimental  survey,  in  some  degree  ascertained  the  quantity 
of  land,  the  court  is  of  opinion  that  a  right  to  this  is  inferable 
from  the  mere  circumstance  that  time  was  given  him  to  make 
the  election.    It  could  never  be  contended  that  in  judging  con- 
cerning the  exercise  of  that  right,  he  would  have  been  pro- 
hibited from  viewing  or  stepping  off  the  land,  for  example,  and 
those  modes  of  ascertainment  differ  only  in  the  degree  of  cer- 
tainty from  an  experimental  survey.     In  principle  there  is  no 
difference.     Indeed,  if  a  given  tract  of  land  were  of  a  square 
and  regular  form,  it  would  not  be  too  much  to  assert  that 
nearly  as  much  certainty  might  be  obtained  in  relation  to  the 
quantity  by  stepping  off  the  same,  as  by  an  actual  survey;  there 
is,  therefore,  nothing  in  the  objection,  independently  of  the 
consideration  that  the  appellees  had  it  in  their  power,  before 
the  sale,  to  have  taken  the  same  precaution  and,  consequently, 
to  have  insured  themselves  from  any  risk  or  loss  arising  from 
this  conduct  of  the  appellant. 
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With  respect  to  the  objection  that  the  party  had  Fontain's 
survey  before  them  at  the  time  of  the  contract,  and  that  the 
appellant  is  remunerated  for  the  loss  of  the  highland  by  the 
excess  found  by  Fox's  survey  to  exist  in  the  low  grounds,  the 
court  is  of  opinion  that  the  former  fact  is  not  proved  in  the 
cause,  and  consequently  that  the  inference  predicated  on  it 
falls  to  the  ground.  Bat  if  that  fact  had  been  proved,  the  case 
of  Nelson  v.  Mathews,  in  this  court,  2  H.  &  M.  164  [3  Am.  Dec. 
620],  is  a  direct  authority  that  if  a  deficiency  shall  be  found  to 
exist,  in  the  case  of  a  sale,  unattended  by  any  particular  cir- 
cumstances, the  average  value  of  the  whole  tract  is  to  form  the 
rule,  without  regard  to  the  circumstances  that  the  deficiency 
was  in  this  or  that  description  of  the  land  contained  in  the  tract; 
and  whatever  may  be  the  fact  as  to  the  relative  value  of  the  high 
and  low  grounds  contained  in  the  tract  in  question,  under  the 
contradictory  and  conflicting  testimony  contained  in  the  cause 
(to  say  nothing  of  the  act  of  frauds,  as  applying  to  the  sub- 
ject), it  is  not  shown  what  the  appellant's  own  ideas  on  the 
subject  were  at  the  time  of  the  contract,  had  Fontain's  survey 
been  even  then  before  him. 

As  to  the  pretense  that  the  delay  on  the  part  of  the  appellant 
may  have  subjected  Nathaniel  Burwell,  the  executor,  to  a  de- 
vastavUy  that  is  neither  proved  in  the  cause,  nor,  if  proved, 
would  it  be  important.  He  undertook  to  know  and  to  abide  by 
the  true  construction  of  the  rights  of  the  appellant  in  regard 
to  the  premises;  and  it  is  not  for  him  to  complain  of  a  delay, 
which,  if  it  was  not  produced  in  part  by  his  own  acts,  might 
have  been  put  an  end  to,  by  his  exhibiting  to  the  appellant  a 
title  to  the  land,  and  demanding  a  conclusion  of  the  whole  busi- 
ness respecting  it. 

Upon  the  whole,  the  court  reverses  the  decree  of  the  court 
of  chancery;  and  the  following  is  to  be  entered  as  the  decree  of 
this  court: 

"  It  is  ordered  and  decreed  that  the  injunction  be  made  per- 
petual, and  that  the  appellee,  Nathaniel  Burwell,  administrator 
dc  b^ni3  non  of  Lewis  Burwell  the  elder,  out  of  the  assets 
in  his  hands  yet  unadministered,  pay  to  the  appellant  so 
much  of  the  sum  of  one  thousand  five  hundred  pounds,  four- 
teen shillings  and  ten  pence,  as  shall  remain  after  deduct- 
ing the  judgments  enjoined,  with  interest  on  the  whole  or  any 
part  thereof,  from  the  time  the  appellant  shall  appear  to  have 
been  in  advance;  the  amount  to  be  ascertained  under  the  direc- 
tion of  the  court  of  chancery;  and  it  is  ordered  and  decreed 
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that  the  appellant  have  leave  to  make  the  representatiTes  of 
Lewis  Burwell  the  elder,  and  the  representatiyes  of  Bohert 
Cary  &  Co.  (the  mortgagees  of  the  premises)^  parties  for  the 
purpose  of  obtaining  a  title  to  the  land  purchased  of  the  exe- 
cutors of  the  said  Lewis  Burwell  the  elder,  and  a  release  of  the 
mortgage  made  to  the  said  Bobert  Caiy  &  Co.,  by  the  said 
Lewis  Burwell  in  his  life-time.'' 


In  Thornton  v.  Winston,  4  Leigh,  157;  Thompson  v.  Meek,  7  Id.  428,  thii 
case  is  relied  upon  aa  to  when  a  renunciation  by  execatora  wiU  be  presumod. 
In  Watson  v.  Hoy,  28  Gratt.  704,  713,  it  is  cited,  showing  first  that  in  oquitj 
contracts  of  hazard  are  discountenanced,  and  as  to  the  rule  for  mafring  oom- 
pensation. 


Taylor  v.  Cole. 

[i  MUWOBD,  861.] 

Estoppel  of  Mobtoaosb.  —  If  a  mortgagee,  in  consequence  of  aasoxaiices 
that  he  shall  receive  his  money  from  another  quarter,  permit  the  mort- 
gagor to  seU  the  premises,  without  making  known  his  claim,  the  pop- 
chaser  will  be  protected,  notwithstanding  the  fund  from  which  the  mort- 
gagee expected  payment  faiL 

Appeal  from  a  decree  of  the  superior  court  of  chancery  dis- 
missing Taylor's  bill.     The  case  appears  from  the  opinion. 

Wirt^  for  the  appellant. 

Wwkkam,  contra* 

GoALTEBy  J.  In  this  case  it  appears  that  the  appellant  shortly 
before  the  death  of  Alexander  Massenburg,  purchased  from  him, 
for  the  consideration  of  one  hundred  pounds,  a  certain  real 
property  in  the  city  of  Williamsburg,  which  he  soon  after  sold 
to  one  James  Young,  who  obtained  possession  thereof  with  the 
knowledge  of  the  appellee,  in  the  life-time  of  said  Massenburg. 
It  also  appears,  that  about  ten  years  previous  to  this  transac- 
tion, Massenburg  had  mortgaged  the  premises  to  the  appellee, 
together  with  three  slaves,  some  cows,  and  all  his  household 
and  kitchen  furniture,  with  a  general  clause  embracing  "  all 
the  movable  property  in  his  possession,"  to  secure  the  payment, 
within  a  few  months  thereafter,  of  four  hundred  and  twenty- 
eight  pounds,  sixteen  shillings,  said  to  be  then  due. 

It  further  appears,  that  although  the  appellant  had  implied 
notice  of  this  mortgage,  it  having  been  dully  recorded,  he  was 
in  reality  ignorant  thereof;  that  the  appellee  knew  of  his  ignor- 
ance,  as  also  of  his  ignorance  of  his  alienee  Young,  at  the  time 
of  their  said  purchases,  but  was  prevailed  upon  by  the  solicita- 
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tions  of  Massenburg,  not  to  make  known  his  claim,  he  promising 
to  pay  him  out  of  a  larger  fund  which  he  said  was  at  his  command ; 
on  which  promise  he  relied,  but  was  deceived  by  the  said  Mas- 
senburg,  who,  in  fact,  had  no  such  fund;  and  he  never  made 
known,  or  asserted  his  claim,  until  after  the  death  of  the  mort- 
gagor. It  also  appears  that  the  appellee  permitted  the  mort- 
gagor, before  the  sale  of  the  real  property  aforesaid,  to  sell  at 
least  one  of  the  slaves,  and  the  other  personal  property,  which 
latter  was  a  public  sale,  and  at  which  sale  it  does  not  appear 
that  he  asserted  his  claim  under  his  mortgage,  although  he  took 
the  bonds  in  his  own  name.  But  Massenburg  afterwards  as- 
serted his  right  to  those  bonds,  and  gave  an  order  to  one  of  his 
creditors  to  receive  part  of  them  in  payment  of  his  debt,  which 
the  appellee  o£Eered  to  assign,  without,  at  that  time,  asserting 
any  right  to  them  by  virtue  of  the  mortgage,  though  he  now 
says,  in  his  answer,  that  they  were  taken  in  part  discharge  of 
the  mortgage,  but  afterwards  loaned  to  Massenburg. 

Stripping  this  case,  then,  for  the  present,  of  the  matters  here- 
inafter stated,  going  to  destroy  the  credit  of  the  answer,  and 
to  show  that  the  transactions  of  the  appellee  were  in  other  re- 
spects not  fair,  and  that  probably  either  nothing  was  in  reality 
due  to  him,  or  that  he  had  sufficient  in  his  hands  to  pay  him- 
self, and  not  deciding  whether  this  parol  agreement,  not  to  as- 
sert his  claim  (which  is  admitted  in  the  answer),  amounted  to  a 
discharge  of  the  mortgage,  and  a  relinquishment  of  his  claim 
under  it,  so  as  to  enable  Massenburg  to  sell;  stripping  it  also 
of  the  lapse  of  time  which  had  occurred,  and  of  those  other 
public  and  notorious  acts  of  abandonment  and  waiver  of  claim 
as  to  the  other  property,  all  tending  to  produce  a  belief  in  the 
world,  either  that  the  mortgage  was  discharged  or  abandoned, 
and  considering  a  naked  case  of  a  mortgagee  who,  with  knowl- 
edge of  an  actual  fraud  about  to  be  committed  on  an  innocent 
purchaser,  is  induced,  by  promises  and  persuasions  of  the  per- 
petrator, not  to  make  known  or  assert  his  claim  until  after  the 
death  of  the  mortgagor,  so  as  to  deprive  the  purchaser  of  an 
opportunity  to  secure  himself,  and  of  the  aid  of  the  mortgagor 
in  unraveling  a  stale  and  dubious  transaction,  I  would  hesitate 
much  before  I  would  say  that  the  conscience  of  such  a  by- 
stander was  not  affected  by  such  transaction.  His  case,  as  it 
at  present  appears  to  me,  would  differ  widely  from  the  case  of 
one  who  only  knew  that  another  was  about  to  purchase  lands 
on  which  he  had  a  mortgage  recorded,  and  remained  quiet. 
This  latter  might  be  justified  in  presuming  that  such  purchaser 
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had  notioe  of  and  would  guard  against  the  effects  of  the  prior 
deed;  and  it  might  not  be  his  duty  to  inquire  whether  he  had 
actual  notice  or  not.  If  such  prior  incumbrancer  be  present  at 
the  time  of  the  purchase,  and  fail  to  assert  his  daim,  the  pur- 
chaser with  actual  notice  of  the  deed  might  presume  an  aban- 
donment on  his  part,  and  be  thus  induced  to  conclude  the  bar- 
gain, but  where  there  is  no  actual  notice,  the  presence  of  the 
prior  incumbrancer  has  no  influence  on  the  mind  of  the  purchaser; 
eo  that,  had  Cole  been  present  at  this  sale,  that  circumstance 
would  have  had  no  effect  on  the  mind  of  the  appellant,  though 
it  would  have  finally  operated  in  his  favor.  Is  the  appeUee's 
conscience  less  affected,  then,  when  he  knows  the  purchaser  is 
deluded,  and  is  induced,  by  persuasion  and  promises,  to  con- 
tribute, by  his  silence,  to  the  consummation  of  the  fraud,  which 
he  might  have  prevented  or  arrested,  than  it  would  be  had  he 
been  present  at  the  sale,  as  he  could  in  that  case  say,  **  The 
purchaser  was  ignorant  of  my  claim,  and  therefore  my  presence 
and  silence  was  no  inducement  to  the  contract?*'  The  shade 
of  difference  would  seem  too  small  to  be  noticed.  His  speak* 
ing  out  when  present  is  for  the  selfish  purpose  of  securing  him- 
self, not  to  gaard  his  conscience  by  doing  an  act  of  justice  to- 
wards the  person  about  to  be  deceived. 

But  without  intending  absolutely  to  decide  this  point,  yet  if, 
in  addition  thereto,  and  to  the  other  strong  evidences  of  waiver 
and  abandonment  above  mentioned,  there  are  other  matters 
tending  to  impeach  the  justice  and  fairness  of  the  appellee's 
claim,  in  its  origin,  and  of  his  transaction,  thereafter,  I  cannot, 
under  all  the  circumstances,  hesitate  to  vacate  the  mortgage,  at 
least  so  far  as  respects  the  appellant. 

Upon  the  whole  I  think  the  decree  is  erroneous  and  must  be 
reversed,  and  the  mortgage  declared  void  as  it  respects  the  ap- 
pellant. 

BoAKE,  J.  I  conciu:  in  the  opinion  just  delivered,  on  the 
ground  that  the  appellee  permitted  Massenburg  to  sell  the  lot 
in  question  to  the  appellant.  He  not  only  gave  his  permission, 
but  did  it  under  an  expectation  of  receiving  his  debt  from  an- 
other quarter;  the  prospect  of  which  formed  the  consideration, 
or  inducement,  on  which  the  permission  was  given.  It  was  com- 
petent for  him  to  give  up  bis  lien  arising  from  the  mortgage, 
and  look  to  another  fund  for  payment;  and  it  is  of  no  conse- 
quence that  that  fund  has  been  found  delusory  and  insufficieut. 
Neither  is  it  of  any  consequence  that  the  appellant  was  not  privy 
to,  or  connusant  of  the  particular  transaction  by  which  the  re« 


Oct.  1816.]  Cook  t;.  Dabby.  630 

lease  was  effSected.  As  well  might  it  be  said  that  a  sabseqnent 
purchase  or  incumbrancer  cannot  receiye  the  benefit  resulting 
from  an  actual  payment  of  the  mortgage-^money,  unless  he  had 
notice  thereof  or  was  a  party  thereto.  That  case  differs  from 
the  present  only  in  degree,  in  principle  they  are  the  same.  The 
one  is  that  of  an  actual  payment  of  the  money,  the  other  is 
•equiyalent  to  a  payment,  in  favor  of  the  subsequent  purchaser, 
by  construction  and  operation  of  law.  In  all  questions  touch- 
ing the  payment  or  discharge  of  a  mortgage,  the  mortgagor  and 
mortgagee  are  the  proper  and  sufficient  parties;  although  the 
•case  may  be  made  more  strong  in  faTor  of  the  subsequent  pur- 
•chaser  by  making  him  a  party  thereto  also.  In  permitting  Mas- 
«enburg  to  sell,  the  appellee  consented  to  abandon  the  mortgage; 
otherwise  he  would  take  advantage  of  a  fraud  committed  by 
himself,  or  at  least  perpetrated  under  his  own  permission  and 
procurement;  for  Massenburg  was  not  only  permitted  and  en- 
couraged by  him  to  sell,  but  the  appellant  was  also  in  some 
degree  induced  by  him  to  purchase;  for  his  (the  apx>ellee's)  acts 
in  permitting  Massenburg  to  sell,  as  his  own,  property  com- 
prised in  the  mortgage,  had  a  tendency  to  inspire  the  appellant 
•(in  common  with  others)  with  a  belief  that  the  mortgage  had 
been  satisfied.  It  would  be  monstrous,  therefore,  to  permit  the 
appellee  now  to  disturb  the  contract,  in  which  one  party  had 
been  encouraged  to  sell,  and  the  other  induced  to  purcdiase,  the 
subject  in  controversy,  by  acts  of  permission  or  connivance, 
flowing  from  himself.  On  these  grounds,  and  without  passing 
any  opinion  as  to  the  justness  of  the  debt  which  is  purported  by 
the  mortgage  to  be  due  to  the  appellee,  I  am  of  opinion  to  re- 
Terse  the  decree,  and  declare  the  mortgage  void  as  to  the  appal* 
lant  and  those  claiming  under  him. 

FLSMnfo,  J.,  on  account  of  the  mortgage  having  been  of  record^ 
dissented. 


Cook  v.  Darbt. 

[4  UvmwamD,  444.] 

TaasPASS  sr  OovMon  Caiuuxb. — ^Where  it  appeared  that  a  ooininmi  oairier 
fomdnlently  opened  oertatn  packages  and  casks  intmsted  to  his  care,  and 
took  therefrom  a  part  of  their  contents  and  converted  the  same  to  his 
nse,  but  it  did  not  appear  that  the  contents  were  felonionsly  carried 
away,  snch  offense  was  held  to  amonnt  to  a  trespass,  and  not  larceny. 

Act  or  Lootations. — ^The  act  of  limitations  may  be  pleaded  in  bar  to  an 

action,  against  a  oonmion  carrier,  for  frandnlently  embenling  goods  in« 

trusted  to  his  care. 
Am.  Dso.  Tol.  VZ.— M 
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SuFEBSSDXAS  to  a  judgment  of  the  superior  court  of  law 
affirming  the  judgment  rendered  in  favor  of  Darby  in  an  action 
of  trespass  on  the  case  brought  against  Cook.  The  case  ap> 
pears  from  the  opinion. 

Wickham,  for  the  plaintiff  in  error. 

C^sTiur,  contra,  cited  Eeaih  t.  Eeaih,  2  Ch.  Gas.  20;  Parker  ▼* 
Asih,  1  Yem.  256. 

By  Court,  FuagNo,  President.  As  it  is  stated  in  the  bill  of 
exceptions  to  have  been  proved  in  this  case  that  the  plaintiff  in 
error  opened  certain  packages  and  casks,  and  took  therefrom  a 
part  of  their  contents,  that  act  might  have  amounted  to  larceny, 
although  the  said  packages  and  casks  were  delivered  to  him  aa 
a  common  carrier,  had  it  been  also  stated  and  proved  that  the 
said  contents  were  by  him  feloniously  carried  away;  but  as  it  is 
only  stated  to  have  been  proved  that  he  converted  the  same  to 
his  own  use,  which  does  not  necessarily  imply  a  felony,  the 
court  is  of  opinion  (without  deciding  whether  such  larcenj 
would  have  merged  the  civil  injury  or  not),  that  the  offense 
proved  at  the  trial  and  stated  in  the  declaration,  only  amounted 
to  a  trespass  and  conversion;  and,  consequently,  that  the  action 
will  lie;  and  that  upon  this  point  there  is  no  error  in  the  judg- 
ments of  the  said  county  court;  but  the  court  is  of  opinion 
that  the  plea  of  the  act  of  limitations  weU  applied  to  this  case, 
being  one  of  a  mere  bailment  and  conversion;  and  that  there  is 
error  in  the  judgment  of  both  courts  in  having  held  the  con- 
trary. 

Both  judgments  reversed;  and  cause  remanded  to  the  supe- 
rior court  of  law,  and  from  thence  to  the  county  court,  in 
order  to  have  a  new  trial  therein,  on  which  no  such  instmotioD 
as  that  last  mentioned  is  to  be  given. 


GASES 


Df  TBB 

SUPREME  COURT 

NOBTH   OABOLINA. 


Jones  v.  Crittenden. 

[1  Oab.  Law  Bsroa.  886.] 

BomofBiON  JjAW  Ukoohstitutzokal. — ^An  act  **  to  sospend  eoceoiitiont  for  a 
limited  time,"  commonly  called  the  anspension  aot^  ia  nnoonatitutiaQaly 
as  being  in  conflict  with  the  clanae  of  the  United  Statea  ConatitatioB 
forbidding  a  state  paning  any  "law  impairing  the  obligation  of  oon- 
tiaota." 

Thb  case  is  stated  in  the  opinion. 

By  Oonrt,  Tatlob,  0.  J.  The  law  of  which  the  defendant 
elaims  the  benefit^  was  passed  in  1812,  and  provides  that  any 
court  rendering  judgment  against  a  debtor  for  debt  or  damages 
between  the  thirty-first  of  December  in  that  year  and  the  first 
of  Febmaiyy  1814,  shall  stay  the  same  until  the  first  term  or 
session  of  the  court  after  the  latter  period,  upon  the  defend- 
ant's giving  two  freeholders  as  securities.  The  act  also  contains 
sandzy  details  not  necessaiy  to  be  recited. 

In  deciding  the  momentous  question,  whether  the  will  of  the 
legislature,  as  expressed  in  this  act,  be  incompatible  with  the 
will  of  the  people,  as  expressed  in  their  fundamental  law,  the 
oonstitution  of  the  United  States,  we  disclaim  all  right  or  power 
to  give  judgment  against  the  validity  of  a  legislative  act,  unless 
its  collision  with  the  constitution  appear  to  our  understandings 
manifest  and  irreconcilable.  On  the  contrary,  if  patient  and 
dispassionate  consideration  of  the  subject  produce  anything 
short  of  entire  conviction,  we  hold  ourselves  bound  to  support 
a  law. 

The  constitutional  will  of  the  legislature,  inclination,  not  less 
than  duty,  prompts  us  to  execute;  for  identified  as  its  members 
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are  with  the  other  citizens  of  the  commnnity,  and  faithfully 
representing  their  feelings  and  interests,  we  can  never  allow 
ourselves  to  think  that  the  acts  proceeding  from  them  can  be 
designed  for  any  other  purpose  than  the  promotion  of  the 
general  welfare,  or  can  result  from  other  than  the  purest  and 
most  patriotic  motives. 

We  have  deliberately  viewed  the  question  in  every  light  in 
which  the  arguments  of  the  learned  counsel  on  both  sides  have 
presented  it,  and  aided  by  such  additional  information  as  our 
own  research  or  reflection  could  furnish;  the  result  of  our  opin- 
ion is  that  the  law  in  question  is  unconstitutional,  and  cannot 
be  executed  by  the  judicial  department  without  violating  the 
paramount  duty  of  their  oaths  to  main  tain  the  constitution  of 
the  United  States.  This  conclusion  we  derive,  first,  from  the 
plain  and  natural  import  of  the  words  of  the  constitution  of  the 
United  States;  and  secondly,  from  a  oonBideration  of  the  pre- 
viously existing  mischiefs  which  it  was  the  design  of  that  valu- 
able instrument  to  auppress  and  remedy. 

Amongst  the  important  objects  which  the  people  of  the 
United  States  designed  to  accomplish  by  adopting  the  ocmafcitn- 
tion,  that  of  establishing  justice  holds  a  conspienons  lanL 
This  appears  from  the  solemn  declaration  of  the  people  them- 
selves in  the  preamble  to  that  instrument.  The  enlightened 
«fcateemen  by  whom  it  was  originally  framed,  had  reaped 
abundant  instruction  from  history  and  experience.  Long 
accustomed  to  contemplate  the  operation  of  those  master  prin- 
eiplee  and  comprehensive  truths  which  form  at  once  the  de- 
fenses and  the  ornament  of  human  society,  and  which  alone 
can  justly  form  the  basis  of  the  social  compact,  they  designed 
to  give  them  practical  effect  for  the  benefit  of  the  American 
people— to  consecrate  anu  make  them  perpetoaL  Tkej  well 
knew  that  while  the  principle  v.f  justice  is  de^y  rooted  in  the 
nature  and  interest  of  man,  and  essential  to  the  prosperity  of 
states,  it  forma  the  strongest  and  brightest  link  in  the  chain  by 
which  the  Author  of  the  universe  has  united  together  the  hap- 
piness and  the  duty  of  his  creatures. 

To  give  a  proper  direction  to  these  general  principlea  the 
clause  in  the  constitution  which  presents  the  question  before  us 
was  inserted.  Some  of  its  provisions  are  transcribed  from  the 
articles  of  confederation;  others  axe  added  beoanae  experienet 
had  demonstrated  that  without  them  the  union  of  the  stakes 
would  be  imperfect.  The  words  are:  ''No  state  shall  enter  into 
any  treaty,  alliance  or  confederation;  giant  letters  of  maiqua 
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and  reprisal;  coin  money;  emit  bills  of  isxedit;  make  anytlxing 
but  gold  and  silver  coin  a  tender  in  payment  of  debts;  pass  any 
bill  of  attainder,  ex  pott  f ado  law,  or  law  impairing  the  obliga- 
tion of  contracts/'  etc. 

The  obligation  of  a  contract  may  be  impaired  by  various 
modes  and  in  different  degrees;  and  the  restrictive  clause  in  the 
constitution  does,  according  to  our  apprehension  of  its  meaxh- 
ing,  annul  evexy  act  of  a  state  legislature  which  shall  thereafter 
produce  that  effect  plainly  and  directly  in  any  degree.  When, 
therefore,  the  validity  of  the  law  is  maintained  by  the  defend- 
ant's counsel,  beoanse  it  d'^a  not  allow  a  debtor,  who  promises 
to  pay  in  one  thing,  to  pay  in  another;  because  it  does  not  ab- 
solutely restrain  the  debtor  from  paying  according  to  his  engage- 
ment; or  because  it  does  not  allow  a  third  person  to  interfere 
between  the  contracting  parties — the  answer  is,  that  the  exam- 
ples cited  furnish  stronger  instances  of  a  violation  of  the  con- 
stitution than  the  ease  before  us;  they  may  with  stricter  propriety 
be  called  cases  of  annulling  a  contract;  but  they  certainly  do 
not  prove  that  the  obligation  of  contracts  is  not  impaired  by 
the  act  under  consideration. 

Whatever  law  releases  one  party  from  any  article  of  a  sn^^w- 
lation,  voluntarily  and  legally  entered  into. by  him  withanother, 
without  the  direct  assent  of  the  latter,  impairs  its  obligation; 
because  the  rights  of  the  creditor  are  thereby  destroyed,  and 
these  are  ever  correspondent  to  and  co-eztensxve  with  the  duty 
of  the  debtor.  The  first  principles  of  justice  teach  us  that  he 
to  whom  a  promise  is  made,  imder  legal  sanctions,  should  sig- 
nify his  consent,  before  any  part  of  it  can  be  rightfully  can- 
celed by  a  legislative  act. 

The  binding  force  of  a  contract  may  likewise  be  impaired  by 
compelling  either  party  to  do  more  than  he  has  promised.  If 
an  act  postponing  the  payment  of  debts  be  constitutional,  what 
reasonable  objection  could  be  made  to  an  act  which  should  en- 
force the  payment  before  the  debt  becomes  due?  If,  notwith- 
standing the  constitutional  barrier,  it  is  competent  for  the 
legislature  to  hold  out  to  all  debtors,  that  although  they  fail  to 
pay  their  debts  when  they  become  due,  and  their  creditors  are 
in  consequence  compelled  to  sue  them,  they  shall  nevertheless 
be  indulged  with  a  certain  time  beyond  the  judgment,  super- 
added to  the  ordinary  delays  of  the  law;  may  not  the  legisla- 
ture with  equal  authority  announce  to  all  creditors  the  right  of 
suing  for  their  debts  and  enforcing  payment  before  the  day  f 
Yet  the  rights  of  both  parties  established  by  the  contract,  are, 
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in  the  eye  of  justice,  equally  sacred;  and  whether  those  of  the 
creditor  are  sacrificed  to  the  convenience  of  the  debtor,  or  the 
subject  be  reversed,  we  are  compelled  to  think  that  the  consti- 
tution is  overlooked. 

No  unimportant  part  of  the  obligation  of  every  contnMSt 
arises  from  the  inducement  the  debtor  is  under  to  preserve  his 
faith.  With  many  persons,  and  it  may  be  hoped  the  greater 
number,  a  sense  of  justice  and  respect  for  character  form  mo- 
tives of  sufficient  strength;  but  how  rarely  does  it  happen  that 
a  man  lending  his  money,  or  selling  his  property  on  credit,  esti- 
mates such  motives  so  highly  as  to  deem  them  a  safe  and  exda- 
sive  ground  of  reliance  1  In  most  cases  he  would  reserve  both 
money  and  property  in  his  own  possession,  were  he  not  assured 
that  the  law  animates  the  industry  and  quickens  the  punotoality 
of  his  debtor;  and  that  by  its  aid  he  can  obtain  payment  in  six  or 
nine  months.  Hence  the  well-considered  ceremonies  of  bonds, 
mortgages  and  deeds  of  trust,  more  useful  as  the  instruments  of 
coercive  justice,  than  as  preserving  the  evidences  of  contract 
The  act  under  view  destroys  this  assurance,  and  while  it  pro- 
duces a  state  of  things  the  existence  of  which  at  the  time  of  con- 
tract would  have  restrained  the  creditor  from  parting  with  his 
property,  it  encourages  the  debtor  to  relax  his  efforts  to  be 
punctual.  It  weakens  his  inducements  to  fulfill  his  engage- 
ment,  and  thereby  impairs  its  obligation. 

The  right  to  suspend  the  recovexy  of  a  debt  for  one  period, 
implies  the  right  of  suspending  it  for  another;  and  as  the  state 
of  things  which  called  for  the  first  delay  may  continue  for  a 
series  of  years,  the  consequence  may  be  a  total  stagnation  of  the 
business  of  society,  by  destroying  confidence  and  credit  amongst 
the  citizens. 

An  argument  urged  and  much  relied  on  by  the  defendant's 
counsel  is,  that  the  law  in  question  bears  only  on  the  remedy, 
and  is  therefore  within  the  spLere  of  legislative  authority.  But 
if  in  so  doing  it  violates  the  constitution,  it  is  not  less  invalid 
than  if  it  directly  touched  and  annulled  the  right.  Every  one 
will  agree,  that  a  law  which  should  deny  to  all  creditors  the 
power  of  instituting  the  action  of  debt,  covenant,  assumpsit,  ot 
ft  bill  in  chancery,  would  invade  the  constitution;  that  a  law 
which  should  limit  the  recovery  of  all  debts  to  so  short  a  period 
atiet  its  passage,  that  it  would  be  impossible,  according  to  the 
course  of  the  courts,  to  obtain  a  judgment,  would  also  be  null 
and  void;  though  such  laws  ostensibly  bear  only  on  the  remedy, 
Tw^  they  do  in  reality  annihilate  the  right.    The  law  before  ik 
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it  is  conceded,  does  not  go  to  the  extent  of  either  instance;  yet 
it  certainly  diminishes  the  importance  and  the  value  of  the  right. 
It  is  difiScult  to  conceive  how  a  law  could  otherwise  impair  an 
existing  right  than  by  withholding  the  remedy,  which  is  in  effect 
to  suspend  the  right. 

The  undoubted  right  of  the  legislature  to  alter  and  reform 
the  judicial  system  may,  it  is  said,  produce  delay  in  the  execu- 
tion of  a  contract,  equal  to  that  which  results  from  the  present 
law;  and  it  is  urged  that  all  such  acts  must,  upon  the  same 
principle,  be  declared  unconstitutional. 

We  cannot  acquiesce  in  the  final  conclusion  drawn  from  these 
premises,  which,  without  hesitation,  we  acknowledge  to  be  cor- 
rect. All  such  laws  the  legislature  have  an  unquestionable  right 
to  enact,  a  right  which  the  people  have  never  surrendered,  and 
the  exercise  of  which  is  not  forbidden  by  the  constitution  of  the 
United  States.  But  it  must  be  considered  that  the  primary  and 
essential  object  of  all  such  laws,  is  the  promotion  of  the  admin* 
istration  of  justice,  its  advancement  and  improvement.  If  de- 
lay grow  out  of  them;  if  anything  that  bears  the  semblance  of  a 
violation  of  contract  follow  in  their  train,  it  is  merely  the  unin- 
tended incident  and  consequence  of  the  exercise  of  a  lawful  au- 
thority. It  is  different  with  the  law  before  us;  its  very  design^ 
as  expressed  in  the  title,  is  to  do  that  against  which  the  consti- 
tution has  opposed  its  veto. 

Many  analogous  powers,  it  is  ai^ed,  have  long  existed  in  the 
state  under  the  authority  of  the  law;  thi^t  their  exercise  has 
been  highly  convenient  to  the  citizens,  and  has  been  univer- 
sally acquiesced  in;  that  all  these  must  cease  to  have  effect  if 
the  suspension  law  is  unconstitutional,  to  the  manifest  detri- 
ment of  the  community.  If  such  effects  follow  from  our  decis- 
ion, there  are  no  citizens  in  the  state  who  will  more  sincerely 
deplore  them  than  ourselves.  But  we  feel  too  deeply  what  we 
owe  to  the  responsibility  of  our  stations,  to  the  obligation  of 
our  oaths,  and  the  rights  of  the  people  and  their  posterity,  to  be 
tamed  aside  from  what  we  believe  to  be  the  post  of  duty  by 
any  consideration  of  the  consequences  that  may  arise  from  con- 
tinuing it.  Let  all  these  cases  be  patiently  examined,  and  we 
think  it  will  be  seen  that  their  analogy  is  not  complete;  that 
they  may  still  exist,  and  the  powers  under  them  be  rightfully 
exercised,  notwithstanding  the  decision  in  the  present  case. 

The  first  instance  is  the  stay  of  execution  which  justices  are 
allowed  to  grant  on  judgments  rendered  by  them.  But  here 
ih^  creditor  is  not  concluded;  he  may  appeal  to  the  county 
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court  Besides,  the  eonstitation  of  the  United  States,  in  the  sec* 
tion  under  consideration,  employs  the  future  tenee:  **  No  state* 
shall  pass  laws,''  etc.  It  does  not  repeal  those  conflicting^ 
laws  which  were  then  in  force;  though  seveml  of  the  states  did, 
in  obedience  to  its  spirit,  forbear  to  re-enact  laws  in  hostility 
with  it.  The  law  giving  this  power  to  magistiates  was  enacted 
long  before  the  constitution  was  adopted. 

Another  example  cited  is  that  of  the  power  constantly  exeis 
dsed  by  a  court  of  chancery  in  giting  time  to  a  mortgagor,  oa 
a  bill  filed  against  him  to  foreclose,  to  pay  the  debt  before  the 
decree  is  made  absolute,  or  the  land  ordered  to  be  sold.  Such 
a  power  has  been  exercised  by  that  court  from  very  ancient 
times,  and  was  one  of  the  modes  of  administering  a  remedy  on 
those  contracts  known  to  the  parties  when  they  entered  into  it, 
and  it  is  a  neeossary  consequence  of  the  principles  on  which 
the  constitution  of  the  court  compels  it  to  decide  the  rights  of 
parties  to  a  mortgage.  It  is  also  in  strict  conformity  with 
natural  justice,  for  the  land  mortgaged  being  only  a  collatersl 
security  for  the  payment  of  the  debi^  and  so  understood  by  the* 
creditor,  he  cannot  be  injured  if  his  debt  and  interest  are  paid. 
It  is  upon  the  same  principle  that  a  court  of  chancery  exercises 
its  jurisdiction  of  relieving  against  a  penalty,  because  it  is 
designed  to  secure  the  payment  of  money,  and  the  court  allows 
the  creditor  all  that  he  expected  when  he  made  the  contract. 
The  intention  of  the  parties  is  in  all  respects  effectuated,  and 
the  obligation  of  the  contract  is  enforced  precisely  in  the 
way  both  creditor  and  debtor  knew  it  might  be  enforced  when 
they  entered  into  it.  Another  point  of  view  may  probably  ren* 
der  the  subject  clearer.  Such  an  order  in  the  court  of  chancaiy 
is  not  at  all  directed  against  the  contract,  but  it  is  the  answer 
of  the  court  to  a  mortgagee  who  brings  his  bill  against  the 
moiigagor,  on  whom  it  prays  the  court  to  lay  hands,  and  make 
him,  if  he  intends  to  redeem,  to  do  it  then,  or  ever  after  remain 
silent.  When  the  court,  therefore,  is  applied  to  for  the  par- 
pose  of  lending  its  aid  to  an  individual,  in  a  matter  which  he 
deems  necessary  for  his  peace,  it  is  clearly  in  its  power  to  say 
upon  what  terms  such  interposition  shall  be  extended.  With 
the  utmost  propriety,  then,  the  court  answers,  it  cannot  be  that 
a  decree  of  foreclosure  shall  be  made  in  the  case  without  giving 
reasonable  time  to  the  mortgagor  to  redeem.  If  there  aze 
special  oases  in  which  a  court  of  chancery  gives  further  time 
upon  a  bill  to  redeem,  it  must  be  upon  the  ground  that  the  sub- 
stantial understanding  and  agreement  of  the  parties  is  that  of  a 
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aecurity  for  tbe  money  and  the  interest  accruing,  without  having 
reference  to  any  particular  day  of  payment,  and  that  tbe  safety 
of  the  debt  is  only  intended  to  be  provided  for  by  the  mortgage. 
Hence  the  mortgagee  takes  a  bond  for  the  debt,  and  the  exist- 
ence of  the  mortgage  is  no  objection  to  the  recovery  of  the  debt. 
The  giving  further  time  on  a  bill  to  redeem  has  no  influence  on 
the  bond,  nor  does  it  affect  any  proceeding  to  recover  the  debt 
in  a  court  of  law.  Both  jurisdictions  move  distinctly  within  the 
sphere  of  their  respective  orbits.  The  court  of  equity  applies 
itself  to  the  conscience  of  the  party,  requiriug  of  him  substan- 
tially to  accept  and  perform  what  he  originally  expected,  and 
what  was  intended  by  both  parties;  thereby  enforcing  rather 
than  impairing  the  contract. 

The  act  of  1789  has  been  pointed  out  to  the  notice  of  the 
court,  as  containing  a  similar  exercise  of  legislative  power  with 
the  one  under  consideration.  That  act  provides  that  no  execu- 
tion shall  be  levied  on  property  of  a  minor  in  the  hands  of  his 
guardian,  until  twelve  months  after  a  judgment  on  the  scire 
facias.  An  examination  of  the  purview  of  this  law  will  show 
that  it  is  supplementary  to  the  act  of  1784,  by  which  a  remedy 
is  given  against  heirs,  not  formerly  possessed  by  the  creditor. 
The  heir  was  at  first  liable  only  where  he  was  expressly  bound 
in  the  obligation  of  his  ancestor,  and  had  also  assets  by  descent. 
By  these  laws,  which  must  be  construed  together,  the  land  in 
possession  of  the  heir  is  made  liable  to  creditors  after  the 
personal  estate  is  exhausted.  That  a  new  remedy  given  by  the 
legislature  should  be  qualified  or  limited  in  any  way  they  deem 
expedient  seems  perfectly  unexceptionable.  Besides,  to  whom 
is  the  indulgence  extended?  To  minors,  whose  rights  the  com- 
mon law,  even  to  a  greater  degree  than  equity,  has  always  con- 
sidered as  under  its  peculiar  protection  ?  Its  language  is:  ''  In 
the  case  of  infants,  the  parol  is  to  demur,  and  the  infant  is  not 
bound  to  answer  till  full  age,  and  the  register,  parliament,  and 
common  law  give  no  execution  against  an  infant  heir,  although 
the  debt  were  clear  and  indisputable  as  by  a  judgment  or  statute  :'^ 
2  Treatise  on  Eq.  268. 

The  right  to  pass  this  law  is  further  derived  from  the  fifth 
section  of  the  declaration  of  rights,  "that  all  power  of  sus- 
pending laws  or  the  execution  of  laws,  by  any  authority  without 
the  consent  of  the  representatives  of  the  people,  is  injurious  tc 
their  rights  and  ought  not  to  be  exercised.''  This  article,  like 
several  other  exceUent  ones  in  the  same  instrument,  is  taken 
miUotts  mutandis  from  the  declaration  of  rights,  established  by 
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the  parliament  of  England  at  the  beginning  of  the  reign  of 
William  IH. ,  and  was  especially  designed  to  secure  them  against 
a  branch  of  prerogative,  which,  though  exercised  by  the  legal 
authority,  from  the  time  of  Heniy  m.,  had  been  employed  in 
the  preceding  reign  in  a  manner  the  most  odious  and  oppressiTe. 
With  the  example  of  the  revolution  in  England,  and  the  causes 
producing  it,  fresh  in  their  remembrance,  the  convention  of 
this  state  raised  this  bulwark  against  a  similar  assumption  of 
authority.  But  the  term  '*  laws  "  must  signify  such  acts  as  the 
legislature  have  authority  to  pass,  for  that  cannot  be  called  a 
law,  which  the  constitution  has  forbidden  to  be  enacted.  The 
term  **  suspend  "  implies  that  the  act  suspended,  once  had  an 
effectual  and  constitutional  existence.  So  that  if,  before  the 
adoption  of  the  federal  constitution,  the  legislature  had  passed 
an  act  inconsistent  with  the  constitution  of  the  state,  such  act 
could  not  claim  the  authority  of  a  law.  If,  for  example,  they 
had  directed  the  judiciary  to  try  all  criminals  without  the  inter- 
vention of  a  jury;  if  they  had  declared  that  certain  acts  thereto- 
fore done,  and  lawfully  done,  should,  nevertheless,  be  punish- 
able; that  no  prisoners  should  be  bailable;  itwould,weapprehend9 
have  been  the  sacred  duty  of  the  judiciaxy  to  refuse  to  execute 
such  acts.  The  persons  who  have  filled  that  department,  from 
the  cessation  of  the  colonial  government  to  the  present  time, 
have  acted  in  conformity  with  this  principle,  as  the  judicial 
records  of  the  county  testified.  A  law  is  defined  a  rule  of  action 
commanding  what  is  right,  and  prohibiting  what  is  wrong.  Bat 
the  rule  prescribed  in  the  supposed  cases,  would  have  com* 
manded  what  was  wrong,  and  prohibited  what  was  right,  aoooid- 
ing  to  the  fundamental  law. 

Every  article  in  the  declaration  of  rights,  as  well  as  the  con- 
stitution of  the  state,  is  subject  to  the  paramount  control  of  the 
constitution  of  the  United  States,  which,  being  the  last  solemn 
expression  of  the  will  of  the  people,  annuls  and  destroys  every- 
thing clearly  irreconcilable  with  it. 

The  definition  of  a  contract,  as  given  by  M.  Pothier,  a  writer 
on  the  civil  law,  is  quoted  to  show  that  the  time  of  payment  is 
not  of  the  essence  of  a  contract.  The  writers  on  that  law  have 
made  various  subtle  distinctions  relative  to  the  qualities  of  a 
contract;  but  as  we  cannot  perceive  that  any  inference  can  be 
drawn  from  the  words  of  Pothier,  applicable  to  this  subject, 
except  such  as  other  parts  of  the  work  explain  away,  a  vexy 
brief  notice  of  it  will  be  sufficient.  His  words  are:  **  There  are 
three  different  things  to  be  distinguished  in  evezy  contFac^ 
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things  ^hich  are  of  the  essence  of  the  contract;  things  which 
are  only  of  the  nature  of  the  contract;  and  things  which  are 
merely  accidental  to  it."  After  explaining  at  length  the  essence 
and  the  nature  of  the  contract,  he  illustrates  what  he  means  bj 
the  accidental  things,  which,  he  says,  are  only  included  in  the 
contract  by  express  agreement.  ''  For  instance,  the  allowance 
of  a  certain  time  for  paying  the  money  due;  the  liberty  of  pay- 
ing it  by  installments;  that  of  paying  another  thing  instead  of 
it,  of  paying  to  some  other  person  than  the  creditor,  and  the 
like,  are  accidental  to  the  contract,  because  they  are  not  in- 
cluded in  it,  without  being  particularly  expressed."  The  just 
inference  from  this  passage  is,  that  even  the  accidental  things, 
if  inserted  in  the  contract,  form  a  part  of  its  obligation.  That 
the  civil  law  viewed  them  in  this  light,  is  evident  from  other 
parts  of  the  same  writer,  where  he  distinguishes  between  a 
term  of  right  and  a  term  of  grace,  the  first  making  a  part  of  the 
agreement,  the  latter  not:  1  Pothier,  p.  U.,  c.  8,  Evans'  ed. 

To  this  statement  of  the  reasons  why  the  analogy  of  the 
cases  relied  on  appears  to  us  imperfect,  it  is  only  necessary  to 
flubjoin  this  general  remark,  that  none  of  them  have  been 
directly  brought  into  judgment;  and  if  they  should  appear  to 
be  infringements  of  the  constitution,  it  cannot  follow  that  the 
acquiescence  in  them  will  justify  a  repetition.  The  construction 
we  give  to  the  constitution  would  have  been  adopted  by  us 
from  a  consideration  of  the  instrument  itself,  but  we  think  it 
fortified  by  the  collateral  illustrations  furnished  by  the  other 
ground  of  our  opinion. 

[The  court  here  cited  historical  statements  as  to  the  objects 
of  the  framers  of  the  constitution,  which,  however,  are  now  very 
familiar,  and  then  proceeded.] 

We  have  thus  given  the  reasons  of  our  opinion,  with  as  much 
clearness  as  brevity  as  the  many  important  causes  pressing 
upon  our  attention  would  enable  us  to  do  in  the  intervals  of 
adjournment;  for,  until  the  present  term,  we  knew  not  the  opin- 
ions of  each  other.  We  should  have  rejoiced  if  this  judgment 
could  have  been  put  in  a  course  of  revision  before  a  superior 
tribunal,  or  that  so  interesting  a  question  could  have  been  de- 
cided, for  the  first  time,  by  judges  of  more  skill  and  learning 
than  we  pretend  to  possess.  Such  as  it  is,  we  submit  it  to  the 
candor  and  good  sense  of  our  fellow-citizens,  who,  although 
they  may  think  us  in  error,  to  which  we  are  subject,  in  common 
with  the  rest  of  the  human  family,  will  do  us  justice  to  believe 
that  such  error  is  neither  willful  nor  agreeable.     We  have  dis- 
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charged  what  we  believe  to  be  an  imperious  duty  to  our  coun* 
try,  and  the  mens  conscia  recti  forms  our  consolation  and  support* 


The  oourts  of  this  country  have  differed  yeiy  mnch  as  to  the  con8titiitio&> 
ality  of  what  are  termed  "stay  laws,"  each  as  the  law  in  this  case;  and  until 
latcdy  it  was  doubtful  how  far  the  supreme  court  would  hold  such  laws  Talxd; 
hut  a  late  important  deciuon,  Edwards  v.  Keaney,  96  U.  S.  695,  leaves  no 
doubt  as  to  their  unconstitutionality.  In  this  case,  it  appeared  that  a  clause  dt 
the  new  constitution  exempted  a  homestead,  not  exceeding  in  value  one  thou- 
sand dollars,  from  execution,  which  was  much  larger  in  value  than  that  ex- 
empted, at  the  time  when  the  contract  was  entered  into.  This  was  held  to 
impair  the  obligation  of  the  contract,  and  was  in  conflict  with  the  federal 
constitution*  The  court  now  laid  down  the  broad  principle  that  the  remedy 
subsisting  in  a  state  when  and  where  a  contract  is  made,  and  is  to  be  per- 
formed, is  a  part  of  its  obligation;  and  any  subsequent  law  of  the  state  which 
so  affects  that  remedy  as  substantially  to  impair  and  lessen  the  value  of  the 
contract,  is  forbidden  by  the  constitotion  of  the  United  States,  and  is  there* 
fore  void. 

Mr.  Justice  Swayne,  delivering  the  opinion,  says: 

"The  obligation  of  a  contract  includes  everything  within  its  obligatory 
scope.  Among  these  elements  nothing  is  more  important  than  the  means  of 
enforcement.  This  is  the  breadth  of  its  vital  ecdstence.  Without  it,  the 
contract,  as  such«  in  the  view  of  the  law,  ceases  to  be,  and  falls  into  the  class 
of  those  'imperfect  obligations,'  as  they  are  termed,  which  depend  for  their 
fulfillment  upon  the  will  and  conscience  of  those  upon  whom  they  rest.  The 
ideas  of  right  and  remedy  are  the  same  thing.  '  Want  of  right  and  want  of 
remedy  are  the  same  thing:'  1  Bac.  Abr.,  tit.  Actions  in  Qeneral,  letter  Bw 

<'In  Von  Hoffman  v.  CUy  qf  Quinqf,  4  WalL  635,  it  was  said:  'A  statate 
of  frauds  embraciog  pre-existing  parol  contracts,  not  before  required  to  be 
in  writing,  would  affect  its  validity.  A  statute  declaring  that  the  word  '  ton ' 
should,  in  prior  as  well  as  subsequent  contracts,  be  held  to  mean  half  or  double 
the  weight  before  prescribed,  would  affect  its  construotion.  A  statute  pro- 
viding that  a  previous  contract  of  indebtment  may  be  extinguished  by  a 
process  of  bankruptcy,  would  involve  its  discharge;  and  a  statute  forbidding 
the  sale  of  any  of  the  debtor's  property  under  a  judgment  upon  such  a  con- 
tract^ would  relate  to  the  remedy.' 

"It  cannot  be  doubted,  either  upon  prindple  or  authority,  th&t  eadi  of 
such  laws  would  violate  the  obligation  of  the  contract^  and  the  last  not  less 
than  the  first.  These  propositions  seem  to  us  too  clear  to  require  diaeussioD. 
It  is  also  the  settled  doctrine  of  this  court  that  the  laws  which  subsist  at  the 
time  and  place  of  making  a  contract,  enter  into  and  form  a  part  of  it,  as  il 
they  were  expressly  referred  to  or  incorporated  in  its  terms.  This  rule  em- 
braces alike  those  which  affect  its  validity,  construction,  discharge  and  enforoe- 
ment:  Von  Hoffman  v.  CUj/  qf  Quiney,  tupra;  McCracken  v.  Haytoard^  8 
How.  508.  In  Oreen  v.  BiddU,  8  Wheat.  1,  this  court  said,  touching  the 
point  here  under  consideration:  'It  is  no  answer,  that  the  acts  of  Kentucky 
now  in  question  are  regulations  of  the  remedy,  and  not  of  the  right  to  the 
lands.  If  these  acts  so  change  the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of  the  owner,  they  are  just  ss 
much  a  violation  of  the  compact  as  if  they  overturned  his  rights  and  inter- 
ests.' 

"  One  of  the  tests  that  a  contract  haa  been  impaired  is,  that  its  value  has,  bf 


Jan.  1814.]  JoNES  v.  Cbtttenben.  641 

f  egislation,  been  diminished.  It  is  not  by  the  constitation  to  be  impaired  at 
all.  This  is  not  a  question  of  degree,  or  manner  or  cause,  but  of  encroach- 
ing in  any  respect  on  its  obligation,  dispensing  with  any  part  of  its  force: " 
Planters'  Bank  v.  Sharp^  6  How.  901.  "It  is  to  be  understood  that  the  en- 
croachment thus  denounced  must  be  materiaL  If  it  be  not  material,  it  will 
be  regarded  as  ol  no  account.  These  rules  are  axioms  in  the  jurisprudence 
of  this  court.  We  think  they  rest  upon  a  solid  foundation.  Do  they  not 
ooTer  this  case;  and  are  they  not  deoisiTe  of  the  question  before  us  ?  We 
will,  however,  further  examine  the  subject. 

''It  is  the  established  law  of  North  Carolina,  that  stay  laws  are  void,  be- 
cause they  are  in  conflict  with  the  national  constitution:  Jacobs  ▼.  SmaUwood, 
eS  K  0.  112;  J(mM  v.  Crittenden,  1  Law  Bepos.  385;  Barnes  v.  Barnes,  8 
Jones  L.  366.  This  ruling  is  clearly  correct.  Such  laws  change  a  term  of  the 
contract  by  postponing  the  time  of  payment.  This  impairs  its  obligation  by 
making  it  less  Enable  to  the  creditor.  But  it  does  this  solely  by  operating 
on  the  remedy.  The  contract  is  not  otherwise  touched  by  the  offending 
Uw." 

Bef erring  to  this  subject,  Cooley,  Const.  lim.  292,  says:  "A  statute  which 
authorizes  stay  of  execution,  for  an  unreasonable  or  indefinite  period,  on 
judgments  rendered  on  pre-existing  contracts,  is  void,  as  postponing  payment, 
and  taking  away  all  remedy,  during  the  continuance  of  the  stay,"  citing  Chad' 
toiek  Y.  Mocre,  8  Watts  &  S.  49;  Bunn  v.  Oarffos,  41  Pa.  St.  441;  Stevens  v. 
Andrews,  31  Mo.  205;  Haibrouck  v.  Shipman,  16  Wis.  296.  And  to  the  same 
effect,  see  Ayeoek  t.  MarUn,  87  Ga.  124;  Coffman  r.  Bank,  40  Miss.  29;  Can* 
/teld  V.  Hunter^  80  Tex.  712;  Webster  ▼.  Rose^  0  Heisk.  93;  QarUngUm  v. 
PHMt,  13  fla.  559;  Hudspeth  ▼.  Davis,  41  Ala.  389;  Strwig  v.  Daniel,  5  Ind. 
^48. 

In  Breiteribaeh  v.  Bush,  44  Pa.  St.  313,  it  is  held  that  a  statute  passed  in 
the  time  of  a  civil  war,  enacting  that  no  civil  process  shall  issue  or  be  en- 
loroed  against  any  person  mustered  into  the  service  of  the  state  or  of  the 
United  States  during  the  term  for  which  he  is  engaged  in  such  service,  and 
thirty  days  thereafter,  is  valid,  for  the  stay  is  neither  indefinite  nor  unrea- 
flonable.  So  in  State  v.  MeOkUy,  41  Miss.  435.  But  in  Hasbrowk  v.  Ship- 
man,  16  Wis.  296,  a  statute  exempting  all  persons  from  civil  process  while 
tbey  are  in  the  military  service  of  the  United  States,  or  of  the  state,  is  void, 
lor  the  suspension  is  indefinite;  and  a  similar  doctrine  is  laid  down  in  Clark 
Y.  Martin,  49  Pa.  St.  299,  where  it  is  held  that  when  the  enlistment  is  for 
the  war,  the  time  is  indefinite,  and  a  statute  providing  a  stay  of  civil  process 
for  that  time  is  unreasonable  and  invalid.  So  in  Davis  v.  Pierse,  7  Minn.  13; 
WHeox  V.  Davis,  Id.  23;  Vernon  v.  Benson,  24  Ark.  242;  but  contra  in  Me- 
Oormick  v.  Buseh,  15  Iowa,  127. 

It  is  thus  seen  that  there  is  some  conflict  in  the  decisions  on  this  potnt 
Ftobably  the  safest  general  rule  to  lay  down  is  that  where  there  is  some  pub- 
tio  necessity,  a  statute  suspending  legal  process  for  a  definite  time,  would  b« 
sipheld,  as  in  Johnson  v.  Duncan,  post,  and  this  is  in  harmony  with  the  view 
•f  Jidge  Cooley^  quoted  ti^pra. 
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Phillips  v.  Smith. 

[1  Gab.  Law  Bsvot.  i75]. 

Bbxaoh  of  Ck>vzvAirr  of  Wab&ahtt. — On  a  breach  of  the  ooyenant  of  wu* 
nnty,  after  an  enciionf  the  measure  of  damages  is  the  oonndeiratum 
paid,  with  interest^  without  conflidering  the  iacreaaed  value  of  the  land 
at  the  time  of  eviction,  whether  such  increase  arises  from  the  ordinaiy 
and  regular  rise  of  property  or  from  improvements  or  otherwise. 

Two  oases  presenting  similar  facts  came  before  the  court  at 
the  same  time  upon  special  yerdiots.  The  question  raised  ap- 
pears from  the  opinion. 

By  Court,  Tatlob,  0.  J.  The  question  we  are  called  upon  to 
decide  in  these  cases  is^  whether  upon  an  eyiction  the  seller  of 
land  is  responsible  under  his  warranty,  to  damages  to  the 
amount  of  the  increased  value  from  the  time  of  sale»  and  conse- 
quently for  the  improvements  made  on  the  premises;  or  whether 
he  is  bound  to  pay  the  purchaser  only  the  value  of  the  property 
at  the  time  of  sale?  The  British  authorities  do  not  furnish  any 
direct  decision  upon  this  subject  in  relation  to  the  action  of 
covenant;  and  that  it  is  not  easy  to  deduce  from  any  analogy 
they  afford  the  correct  rule  of  adjudication,  is  proved  by  the 
diversity  of  opinion,  prevalent  in  the  American  tribunals,  where 
the  question  has  occurred.  It  has  been  investigated  by  learned 
and  laborious  counsel,  and  illustrated  by  the  researches  of 
judges  of  the  highest  order  of  intellectual  excellence;  yet  in 
Massachusetts,  Connecticut  and  South  Carolina,  the  rule  is  to 
allow  the  value  at  the  time  of  eviction^  in  New  York,  Pennsyl- 
vania and  Virginia,  the  value  of  the  land  at  the  time  of  pur- 
chase, forms  the  measure  of  damages. 

Equal  difficulty,  it  is  probable,  was  experienced  on  this  sub- 
ject in  first  laying  down  the  principles  of  the  civil  law,  a  system 
generally  characterized  by  its  intrinsic  excellence,  and  by  being 
founded  in  many  respects  on  the  just  grounds  of  rational  juris- 
prudence. An  arbitrary  rule  was  resorted  to  which  limited  the 
damages  to  double  the  value  of  the  thing  sold;  but  the  avowed 
principle  which  gave  rise  to  the  rule  was  not  to  bind  the  parties 
beyond  what  they  might  reasonably  expect  the  damage  to 
amount  to,  from  the  non-performance  of  the  contract.  The 
principle  itself  is  certainly  conformable  to  natural  equity,  al- 
though the  rule  built  upon  it  seems  better  calculated  to  put  an 
end  to  strife  and  uncertainty  than  to  reach  the  merits  of  par- 
ticular cases.  Indeed,  we  cannot  hope  that  the  practical  appli- 
cation of  any  rule  will  obviate  all  inconvenience  and  injustioe; 
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whether  the  damages  be  referred  to  the  time  of  sale,  or  to  the 
time  of  eyiotion.  But  mature  consideration  has  convinced  us 
that  to  allow  the  purchaser  the  original  value  of  the  land  has 
the  strongest  sanction  from  legal  analogy,  is  most  consonant  to 
the  mild  and  temperate  spirit  of  the  common  law,  and  less 
likely  to  produce  public  inconvenience  or  individual  mischief, 
than  any  other  rule  we  could  adopt.  The  latter  consideration, 
it  is  true,  ought  never  to  influence  a  decision  in  cases  where  the 
law  speaks  a  clear  and  explicit  language;  but  no  one  will  deny 
that  it  merits  the  highest  attention,  where  neither  scale  of  legal 
reasoning  preponderates. 

The  only  remedy  by  the  ancient  law,  for  a  person  claiming 
under  a  warranty,  was  the  writ  of  tDorranHa  chariaSy  in  which 
land  itself  was  recovered,  equal  in  value  to  the  land  sold  at  the 
time  of  sale.  There  is  no  variance  in  the  books  upon  this  point. 
In  a  warranty  to  the  f eofiEee  made  by  the  feoffor,  if  upon  voucher 
special  matters  be  shown  by  the  vouchee,  that  when  he  entered 
into  the  warranty  the  land  at  the  time  of  the  f  eofiment  was  worth 
only  one  hundred  pounds,  and  now,  at  the  time  of  the  voucher, 
it  is  worth  two  hundred  pounds,  by  the  industiy  of  the  feoffee, 
the  plaintiff  in  a  warrantia  chartce  shall  recover  only  the  value 
as  it  waa  at  the  time  of  sale:  Jenk.  Gent.  85.  If  f coffer  improve 
by  buildings,  yet  dower  shall  be  as  it  was  at  the  seisin  of  the 
husband;  for  the  heir  is  not  bound  to  warrant,  except  according 
to  the  value  as  it  waa  at  the  time  of  the  feoffinent,  and  so  the 
wife  would  recover  more  against  the  f coffer  than  he  would  re- 
cover in  value:  Co.  Lit.,  note  193.  The  leading  cases  on  this 
subject  are  copiously  and  elaborately  stated  by  Mr.  Luther 
Hartin,  in  an  opinion  given  by  him  to  be  found  in  that  useful 
work,  Mr.  Hall's  Law  Journal. 

The  warrantia  chartce,  which  was  a  mixed  action,  calling  for 
judgment  on  the  warranty,  as  well  as  for  damages,  has  given 
place  to  the  action  of  covenant,  which  pledges  the  personal  as 
well  as  the  real  assets  to  the  performance  of  the  covenants.  In 
this  respect  the  remedy  is  more  effectual  and  obligatory  than  the 
ancient  one;  but  there  does  not  seem  to  be  any  adequate  reason 
for  adopting  a  different  rule  of  compensation.  The  real  inten- 
tion and  honest  understanding  of  the  parties  ought  always  to 
be  considered  in  expounding  and  enforcing  their  contracts. 
Nothing  could  be  more  unreasonable  than  to  interpose  a  mode 
of  computing  damages  which  in  all  probability  was  not  con- 
templated by  either  of  the  parties  at  the  time  of  the  contract, 
and  which,  iif  then  brought  into  view,  would  have  prevented  its 
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completion.  It  is  certainly  repugnant  to  our  ordinary  concep- 
tions of  justice  that  a  person  who  sold  land  of  little  worth  a  few 
Tears  ago,  which  now,  by  catting  a  canal  or  other  expensive 
improvements,  hath  increased  in  value  beyond  all  reaaonaUe 
anticipation,  should  be  liable  to  the  purchaser  to  the  full  amount 
at  the  time  of  eviction.  It  would  be  doing  violence  to  the  spirit 
and  general  course  of  such  transactions  to  imagine  that  the 
seller,  at  least,  calculated  upon  such  a  result.  He  haa  no  con- 
trol over  the  conduct  of  the  purchaser,  who  may  conduct  his 
improvements  in  any  manner,  and  push  them  to  any  extent, 
which  views  of  profits,  pecuniary  ability,  taste  or  caprice  maj 
suggest. 

A  wealthy  man  may  purchase  from  one  in  moderata  circum- 
stances, a  spot  of  ground,  on  which  he  expends  large  sums  of 
money,  either  with  the  view  of  commercial  profit,  or  in  the  grat- 
ification of  a  luxurious  and  costly  wage  for  improvement;  and 
thus,  when  the  defect  in  title  is  discovered  the  property  is  of 
greater  value  than  the  seller  is  able  to  pay.  That  the  proper^ 
should  increase  in  value,  and  that  the  purchaser  should  im- 
prove it,  were  circumstances  which  might  have  been  reasonahfy 
expected  by  the  seller;  but  it  is  difficult  to  believe  that  he 
should,  for  an  insignificant  consideration,  have  calmly  calculated 
upon  the  total  ruin  of  himself  and  family,  in  the  possible  event 
of  a  future  eviction  of  the  purchaser.  The  truth  is,  that  in  idr 
sales,  and  to  such  alone  can  the  rule  now  established  apply, 
both  parties  have  a  confidence  in  the  goodness  of  the  title.  The 
seller  possesses  no  knowledge  concerning  it,  which  is  not  equally 
accessible  to  the  buyer,  who  receives  a  warranty,  thai  in  the 
event  of  the  tiUe  proving  defective,  he  may  be  restored  to  the 
situation  he  would  have  been  in  had  he  never  purchased.  If 
according  to  the  common  apprehension  of  mankind,  the  pur- 
poses of  a  warranty  were  more  extensive  than  this;  if  its  de« 
sign  were  to  indemnify  the  purchaser  for  the  loss  of  his  bargain 
and  the  value  of  his  improvements,  would  it  not  be  customary 
to  require  something  more  than  the  security  of  the  deed,  when 
it  was  intended  to  incur  great  expense  in  improvement?  Let 
the  tide  continue  unimpeached,  the  increasing  value  of  the  prop- 
erty is  the  gain  of  the  buyer;  the  seUer  can  claim  no  addition  to 
the  price.  But  if  the  titie  prove  defective,  the  buyer  will  stiU 
recover  the  value  of  the  land,  as  it  was  when  he  purchaoed, 
although  it  may  be  diminished  at  the  time  of  the  eviction.  In 
both  cases,  the  same  rule  of  compensation  should  be  applied. 

Many  cases  have  been  stated,  and  may  again  be  adverted  to. 
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which  demonstrate  the  extravagant  hardship  of  a  contrary  rule. 
Land  is  sold  for  a  small  price,  on  which,  before  eyiction,  a  gold 
mine  may  be  discovered,  as  in  Cabarrus  county;  a  flourishing 
town  may  be  erected  on  it,  as  is  the  case  in  many  parts  of  the 
state;  or  it  may  become  unexpectedly  valuable  for  agricultural 
purposes,  by  being  connected  with  a  navigable  stream,  of  which 
an  instance  occurs  in  that  immense  body  of  land  lying  on  Lake 
Phelps,  and  which,  before  the  canal  was  cut  connecting  it  v^ith 
Albemarle  Sound,  was  held  in  comparatively  small  estimation. 
Indeed,  without  any  extraordinary  means  of  improvement,  the 
increase  in  the  value  of  lands,  in  many  parts  of  the  state,  has 
been  so  great  and  rapid,  as  to  baffle  calculation  and  deceive  fore- 
sight. 

Those  who  are  conversant  with  courts  of  justice,  know  that 
the  early  patents  produced  on  trials  in  some  parts  of  the  state, 
have  studiously  left  out  lands  then  deemed  of  no  value  (not 
worth  the  taxes),  which  now,  by  draining,  or  in  some  instances, 
by  the  increased  evaporations  from  clearing  the  grounds,  have 
become  the  most  productive. 

Any  other  rule  of  computing  damage's,  than  that  of  the  value 
at  the  time  of  sale,  would,  in  our  opinion,  produce  the  most 
glaring  injustice,  and  the  wide  spread  ruin  and  impoverishment 
of  families.  Nor  is  the  principle  varied  because  the  jury,  in  one 
of  these  cases,  have  found  that  the  increased  value  of  the  land, 
arose  txonx  the  ordinary  and  regidar  rise  of  property.  Some  rule 
must  be  established  as  a  guide  to  the  community;  for  it  would 
produce  endless  inconvenience  to  constitute  the  juiy  chancellors 
in  each  particular  case,  and  it  is  impossible  to  take  any  inter- 
mediate period  between  the  sale  and  eviction. 

We  have  adopted  that  which  refers  to  the  sale,  from  a  belief 
that  if  the  authorities  do  not  amount  to  precise  demonstration 
on  the  point,  they  at  least  raise  a  strong  probability  that  the  law 
is  so;  and  because  such  rule  appears  to  us  equitable,  rational, 
and  most  consonant  to  the  views  and  understanding  of  the  con- 
tracting parties. 


See  ffortford  v.  Wrighi^  and  nota^  1  Am.  Dea  a,  when  a  diflEmnt  rale  is 
ImUL    See,  aLK^  Eenning  v.  WUhers^  pott. 
AM.  Dao.  VoKi.  VI— M 
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Sullivan  v.  Mitchell. 

[1  Gab.  Law  Rxpoa.  483.] 

iireoLVENCT  OF  Makeb. — Ordinarily  if  the  maker  of  a  note  has  beoomoin- 
■olvent,  has  abeconded,  or  refused  to  make  payment,  this  will  be  sofficieDl 
to  charge  the  indorser  npon  due  notice  of  the  fact. 

Personal  Demand  UNNscEsaABY. — ^A  personal  demand  on  the  maker  is  nofe 
necessary;  it  is  sufficient  if  made  at  his  house,  but  if  the  house  be  dosed 
and  the  maker  absent  some  endeavors  must  be  made  to  find  him. 

KoTB  Payable  at  a  Pabtioulab  Plage.— Whenever  a  bill  or  note  ia  mads 
payable  at  a  particular  place,  a  demand  at  that  place  is  sufficient,  and  a 
personal  one  is  not  necessary,  whether  the  maker  live  at  the  same  place 
or  a  different  one. 

Kora  Payable  at  a  Bank. — A  note  made  payable  at  a  particular  bank  mnsl 
be  presented  at  the  bank  for  payment  to  render  the  indorser  liable. 

Motion  for  a  new  trial  in  an  action  by  the  indorsee  against 
the  indorser  of  a  promissory  note. 

The  note  was  made  payable  and  negotiable  at  the  bank  of 
Cape  Fear.  At  maturity,  the  holder  was  at  Wilmington,  where 
the  maker  had  usually  resided,  but  where,  at  that  time,  he  had 
neither  a  residence  nor  place  of  business.  The  defendant  then 
informed  the  plaintiff  that  the  maker  of  the  note  was  at  sea,  and 
that  it  would  be  a  hardship  to  have  to  pay  the  money,  as  he  had 
already  paid  large  sums  on  his  account.  No  other  demand  wa» 
made  on  the  defendant,  nor  was  any  other  notice  given  to  him. 
No  demand  was  made  at  the  bank,  and  the  material  question 
waa  whether  under  these  circumstances  the  indorser  was  liable. 

Taylob,  C.  J.  The  nature  of  an  indorser's  engagement  is, 
that  he  will  pay  the  amount  of  the  note,  proTided  the  holder 
cannot,  after  using  due  diligence,  obtain  payment  from  the 
maker;  and  that  reasonable  notice  of  this  fact  be  given  to  the 
indorser,  to  enable  him  to  charge  the  person  against  whom  he 
is  entitled  to  claim.  Nothing  should  be  neglected  on  the  part 
of  the  indorsee,  which  might  reasonably  have  been  expected,  to 
enable  him  to  procure  payment  from  the  maker;  if  he  refuse  to 
make  it,  has  absconded  or  become  insolvent,  and  no  delay  occuis 
in  apprizing  the  indorser  of  the  fact,  this,  in  ordinary  cases, 
will  be  sufiScient  to  make  him  liable  to  the  indorsee's  action.  A 
personal  demand  is  not  essential,  it  being  sufficient  if  made  at 
the  house;  but  if  the  house  be  shut  and  the  maker  has  gone 
away,  some  further  inquiry  should  be  made  concerning  him, 
and  some  endeavor  used  to  find  him  out,  for  he  may  have  re* 
moved  to  another  dwelling,  and  have  been  ready  to  pay  the 
money:  2  Str.  1087.    If  it  be  proved  that  he  has  abscondedt 


Jan.  1814.]  Den  v,  Babkes.  547 

nothing  more  is  necesfiary,  when  no  particular  place  is  pointed 
out  for  the  payment  of  the  money;  here  it  is  part  of  the  contract 
that  the  money  should  be  paid  at  the  Bank  of  Cape  Fear;  the 
maker  might  have  appointed  an  agent  at  the  bank  to  pay  the 
money,  or  have  deposited  the  amount  to  the  credit  of  the  holder. 
We  cannot  presume  that  this  was  not  done^  and  as  no  applica* 
tion  was  made  at  the  bank,  which  every  one  receiving  the  note 
might  see  upon  the  face  of  it,  was  necessary,  it  would  be  un- 
reasonable to  charge  the  indorser.  It  is  in  the  nature  of  a 
special  acceptance,  which,  in  the  case  of  a  bill  of  exchange,  the 
holder  is  not  bound  to  receive,  but  haying  received  it,  he  im- 
pliedly agrees  to  conform  to  its  terms.  Thus,  if  a  man  accept  a 
bill  payable  at  his  banker's,  the  holder  must  present  it  there 
within  the  usual  banking  hours;  and  if  he  present  it  afterwards 
without  obtaining  payment,  it  is  not  evidence  of  its  being  dis- 
honored so  as  to  charge  the  drawer:  7  East,  885.  If  a  demand 
be  made  at  the  place  designated,  although  notice  should  be 
given  to  the  indorser  of  the  non-payment,  yet  no  personal  de- 
mand need  be  made  of  the  acceptor,  who  has  broken  his  con- 
tract, that  the  bill  should  be  paid  there.  "If,"  says  Marius, 
*'  a  bill  directs  the  payment  at  a  certain  place,  it  ought  to  be 
paid  there,  without  oilier  demand  than  at  the  place,  though  the 
acceptor  lives  at  a  place  remote:"  p.  26.  And  if  he  live  in  the 
88me  place,  the  law  is  the  same  as  appears  in  2  H.  Bl.  509, 
where  the  person,  at  whose  house  the  bill  was  made  payable, 
was  himself  the  holder  of  it;  in  which  case  it  was  held  a  suffi- 
cient demand  of  payment  for  him  to  inspect  his  books,  and  so 
find  that  he  had  no  effects  in  his  hands. 

As  the  verdict  below  was  improperly  found  for  the  plaintiff, 
there  must  be  a  new  trial. 


See  Pitfiiam  v.  Sullivan^  3  Am.  Deo.  206,  where  a  demand  wm  ezoneed 
when  the  maker  had  abeconded. 


Den  t;.  Barnes. 

[1  Cab.  Law  Bsroi.  484.] 
Comntucmoir  of  term  *'HxiBa"  in  Devisb.— A  testator  deviMd:  ''I  give 
and  bequeath  to  the  children  of  O.  W.  L.,  provided  he  has  any,  if  not,  to 
the  heire  of  my  sister  S.,  the  land  which  lies  between  the  road,  etc.,'* 
and  it  did  not  appear  from  the  will  that  the  testator  knew  of  his  sister  ». 
being  aHve;  it  was  held  that  the  words  "heirs  "  mnst  be  taken  in  its  l^gal 
aooeptation,  and  not  as  deseripUo  perwonarufn. 


^48  Den  v.  Babnes.  [N.  CaroIiBA* 

Ejeotment  to  recover  a  tract  of  land,  claimed  by  the  lessors  of 
"the  plaintiff,  under  a  will,  the  material  clauses  of  which  are  as 
follows:  '*  I  give  and  bequeath  to  the  children  of  G.  W.  Long, 
provided  he  has  any,  if  not,  to  the  heirs  of  my  sister  Stith,  ike 
land  which  lies  between  the  road,  etc."    "  Item — My  brotheis, 
Bichard  and  George  Long,  are  to  pay  out  of  the  bequests  I 
have  made  them,  what  debts  I  may  owe."    The  testator  had 
j)reviou8ly  devised  a  tract  of  land  to  his  brother  Bichard.    The 
Jury  found,  in  a  special  verdict,  that  G.  W.  Long  died  before 
this  suit  was  brought,  without  ever  having  had  a  child;  that  the 
iiestator's  sister  Stith  is  still  alive,  and  that  she,  as  well  as  her 
children,  the  lessors  of  the  plaintiff,  lived  in  the  same  neighbor- 
hood with  the  testator,  who  saw  them  almost  daily;  that  the 
lessors  of  the  plaintiff  are  the  only  children  Mrs.  Stith  had 
either  at  the  making  of  the  will  or  at  the  death  of  the  testator. 
On  the  trial  of  the  cause  below,  objection  was  made  to  the  intro- 
duction of  parol  evidence  to  show  the  knowledge  of  the  testator 
as  to  his  sister  Stith  being  alive.    The  admissibilily  of  soeh 
testimony  was  one  of  the  questions  submitted  to  the  ooorfe. 

Browne  and  Drew^  for  the  plaintiff. 

Daniel,  for  the  defendant. 

Seiwezx,  J.  In  the  argument  whicJi  vras  made  in  this  ease 
tor  the  defendant,  it  was  contended  that  George  W.  Long  took 
«n  estate  for  life,  by  implication,  on  account  of  his  being  di« 
xected  to  pay  the  testator's  debts  '*  out  of  the  bequest  made  to 
him;"  and  that  the  limitation  immediately  to  his  children  made 
jst  an  estate-tail,  which,  by  the  act  of  1784,  became  a  fee*8imple. 
Whether  such  effect  resulted  from  the  devise,  or  not,  seems  not 
material  to  consider.  If  such  was  the  effect  of  the  devise,  it 
would  then  become  necessary  to  inquire  how  the  ulterior  limita- 
tion would  thereby  be  affected;  for  if  by  focoe  of  our  act  of 
assembly  of  1784,  words  which,  before  the  act,  gave  an  estate- 
tail,  are  since  made  to  pass  a  fee-simple,  why  should  not  the 
^ulterior  limitation  upon  an  event  which  must  take  place  during 
ithe  life  of  George,  be  good  by  way  of  executory  devise  ?  Upon 
this  part  of  the  case,  however,  no  opinion  is  intended  to  be 
^ven,  as  we  are  all  of  opinion  the  plaintiffs  have  no  title.  Nor 
4oea  it,  in  my  view,  become  important  to  decide  the  point  in 
relation  to  the  parol  evidence;  for  if  the  testator  had  expressly 
mentioned  in  the  will  that  his  sister  Stith  was  alive,  and  had 
^ven  her  a  legacy,  such  circumstance  could  have  had  no  influ- 
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ence,  and  I  should  then  be  equally  dear  the  plaintifls  could  not" 
recover. 

In  construing  a  will,  the  intention  of  the  testator  is  thei 
material  object,  and  this  intention  is  to  be  collected,  in  ther 
first  place,  from  what  he  has  declared,  bj  giving  to  the  ezpres-^ 
sions  used  their  true  import,  as  understood  in  law.     But  am 
words  are  the  only  medium  by  which  the  intention  is  to  be  con- 
Teyed,  they  will  never  be  permitted  to  st«nd  in  the  way  when.K 
their  import  would  pervert,  instead  of  perform,  what  they  were- 
intended  for.    Therefore,  if  it  should  appear  from  the  will  of  J 
HcEinnie  Long  that  he  intended  the  children  of  Mrs.  Stith  to- 
take  immediately  on  the  death  of  George  without  children, 
though  their  mother  should  be  living,  such  in^nt  must  neces- 
sarily control  the  meamng  of  the  word  "  heirs,''  and  therefore, 
it  could  not  be  understood  according  to  its  technical  meaning;.. 
It  would  then  be  evident  the  testator  intended  heir  apparent  or  - 
issue;  but  if  no  such  intention  can  be  collected  from  any  part  . 
of  the  will,  or  from  the  fact  found,  then  we  can  only  look  for   - 
the  meaning  of  the  testator  from  the  words  he  has  used,  and  ^ 
must  take  that  to  be  his  intention  which  his  words  import.    Iolt 
the  present  case,  the  testator  has  used  the  expression  ''  heirs,'' 
which  is  a  word  of  legal  import,  and  means  those  who  shall 
have  succeeded  to  the  real  estate  of  another  by  inheritance 
Kow,  until  it  shall  be  shown  that  the  testator  did  not  under^ 
stand  the  term  he  has  employed,  either  by  a  reference  to  the/ 
whole  will  or  from  the  fact  found,  he  must  be  understood  to 
have  meant  what  he  has  said.    From  the  will  it  is  not  pre- 
tended that  any  such  inference  is  drawn;  but  it  is  contended 
that  the  fact  of  his  knowing  his  sister  then  to  be  alive,  as 
found,  will  have  that  effect.    I  can  draw  no  such  conclusion. 
The  devise  to  the  heirs  of  Mrs.  Stith  is  not  of  that  kind  or  - 
description  which,  though  the  enjoyment  is  deferred,  is  to  vest 
immediately;  if  it  were,  the  testator's  knowledge  of  her  being 
alive  would  then  show  that  he  did  not  understand  the  meaning;: 
of  the  word  he  had  used,  as  "nemo  esi  hceres  vivenlis,"    Hi» 
intention,  then,  would  be  manifestly  frustrated  by  allowing  to 
his  words  their  true  meaniug.    It  has,  however,  been  contended 
that  whenever  the  testator  takes  notice  the  ancestor  is  living,  a. 
devise  to  the  heirs  of  such  ancestor  is  to  be  considered  as  to  hiai 
heirs  apparent;  and  the  cases  of  Long  v.  Beaumont,  1  P.  Vfina^ 
229,  and  Den  v.  White,  2  Bl.  1010,  are  cited  as  authorities. 

If  those  cases  proved  that  there  was  such  a  stubborn  rule  ol 
law,  I  should  certainly  hesitate  before  I  would  decide  otherwise 
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But  they  proTe  no  sacli  rale.  They  only  determine  that  when 
it  appears  from  the  will  that  the  testator  intended  the  devisees' 
estate  should  vest  immediately,  though  such  devisees  are  called 
heirs,  yet  the  estate  shall  go  according  to  the  intent  of  the  tes- 
tator, and  by  the  word  heirs  will  be  intended  heirs  apparent,  if 
their  ancestors  be  then  living. 

The  case  of  Long  y.  BeaumorU  is  shortly  this:  The  testator 
devises  to  trustees  for  twenty-one  years,  remainder  to  the  first 
son  of  his  own  body,  and  his  heirs  male,  and  in  default  to  the 
heirs  of  the  testator's  body,  and  in  default  of  such  heirs,  to  his 
cousin  John  Spark  for  ninety-nine  years,  remainder  to  his  first 
son  in  tail  male,  and  in  default  of  such  issue,  to  the  heirs  male 
of  his  aunt  Elizabeth  Long,  and  in  default  of  such  issue  to  his 
own  right  heirs.  Beaumont,  the  defendant,  was  then  heir  ap- 
parent of  the  testator,  and  there  was  a  devise  of  an  annuity  to 
him.  The  testator,  in  his  will,  took  notice  that  his  aunt,  Eliza- 
beth Long,  was  alive,  by  devising  her  also  a  legacy.  Now,  this 
case  only  proves  (what  has  not  been  doubted  in  the  examination 
of  the  case  under  consideration)  that  technical  expressions  are 
to  bend  to  the  intent  of  the  testator;  or  in  the  language  of 
Lord  Coke,  that  the  barbarous  language  of  the  testator  is  to  be 
so  moulded  as  to  effectuate  his  intention.  The  case  cited  is 
that  of  a  vested  remainder  in  tail,  to  the  heirs  of  the  aunt  of 
the  testator,  with  remainder  in  fee  to  the  heir  at  law,  in  default 
of  such  issue.  I  have  said  a  vested  remainder,  because  the  es- 
tate was  not  liable  to  be  defeated  by  any  event,  unless  the  lim- 
itation to  the  heirs  of  a  person  then  alive  made  it  contingent; 
and  the  court  determined  that  there  was  sufficient  upon  the 
face  of  the  will  to  discover  that  the  testator  did  intend  those  he 
called  ''heirs"  should  take  whilst  their  ancestor  was  living. 
The  estate,  therefore,  vested  at  the  death  of  the  testator, 
thoTigh  the  enjoyment  was  postponed.  In  deciding  that  case, 
the  court  has  determined  that  the  word  **  heirs"  may  be  made 
to  mean  children,  issue,  or  heirs  apparent,  according  to  the  in- 
tent of  the  testator;  and  as,  in  that  case,  the  testator  had  post- 
poned the  heir  at  law,  the  then  plaintiff,  till  the  issue  of  his 
aunt  was  exhausted,  the  devise  to  the  **  heirs  "  of  the  aunt  must 
be  understood  issue;  for  indeed  no  one  else  could  take  the  es- 
tate. In  aid  of  that  construction,  the  testator's  knowledge  that 
his  aimt  was  then  alive,  was  relied  on  as  a  circumstance.  The 
court  also  laid  hold  of  the  words  lawfully  begotten,  as  con- 
nected with  the  heirs  of  the  aunt,  which  they  said  was  equiva- 
lent to  heirs  then  living. 
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The  case  from  Blackstone  was  where  the  testator  devised  to 
his  wife  an  annuity  for  eighty  years,  chaiged  upon  the  prem- 
ises; and  after  her  death,  an  annuity  of  forty  shillings  per  an- 
num to  each  of  his  daughters,  Elizabeth,  Mary  and  Ann,  for 
the  same  period,  if  they,  respectiyely,  live  so  long;  and  to  her 
daughter  Margaret,  the  defendant,  an  annuity  for  seventy  years, 
if  she  and  the  testator's  son,  Bichard,  should  jointly  live  so 
long.  Subject  to  the  said  annuities,  he  devised  the  premises  to 
Margaret  for  two  years  from  and  after  his  decease,  with  remain- 
der to  his  son  Bichard,  if  then  living,  for  ninety-nine  years,  if 
he  lived  so  long;  and  subject  to  such  ninety-nine  years'  term, 
he  devised  the  same  to  his  son  Bichard  and  his  heirs  male,  and 
to  the  heirs  of  Margaret,  jointly  and  equally,  and  to  their 
heirs  and  assigns;  and  for  want  of  heir  male  of  the  body  of 
Bichard,  at  his  death,  he  devised  the  premises  charged,  etc.,  to 
the  heirs  and  assigns  of  Margaret,  lawfully  begotten,  to  hold 
to  the  heirs  and  assigns  of  the  said  Margaret.  Mazgaret  had  a 
fion  at  the  testator's  death.  Bichard  died  leaving  a  son,  living 
Margaret,  and  the  contest  was  between  the  heir  of  Bichard  and 
the  children  of  Margaret,  who  claimed  to  take  under  the  appel- 
lation of  heirs  of  Margaret.  In  that  case,  De  Grey,  0.  J., 
flaid  "  the  intention  of  the  testator  is  clear,  that  the  same  favor 
should  be  extended  to  the  heirs  of  Margaret  as  to  the  heirs 
male  of  Bichard.  He  took  notice  that  his  daughter  was  living, 
by  leaving  her  a  term  and  a  subsequent  annuiiy;  and  he 
meant  a  present  interest  should  vest  in  her  heir;  that  is,  her 
heir  apparent  during  her  life." 

Blackstone  thought  that  the  testator's  varying  the  tenure  of 
Margaret's  annuity  from  that  of  the  other  sisters,  by  making 
hera  dependent  on  the  joint  lives  of  herself  and  Bichard,  was 
proof  that  the  testator  had  calculated  Margaret  might  survive 
Bichard,  and  therefore,  as  on  Biohard's  death,  the  estate  was 
to  go  to  his  heirs  male  and  the  heirs  of  Margaret,  and  at  a  time 
when  the  testator  calculated  Margaret  might  be  living,  the 
word  **  heirs"  must  be  understood  issue. 

These  cases  need  only  be  stated  to  show  their  want  of  appli- 
cation to  the  one  now  under  consideration.  Was  any  present 
vested  estate  devised  to  the  heirs  of  Mrs.  Stith,  which  they 
were  to  take  on  the  death  of  the  testator,  though  the  enjoyment 
was  deferred  ?  To  make  the  most  of  their  case,  it  was  only  an 
executoiy  devise  of  the  fee-simple,  after  the  previous  fee  to  the 
children  of  George.  During  the  life-time  of  George  nothing 
ever  passed  to  the  heirs  of  Mrs.  Stith,  nor  was  it  intended  by 
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Hke  testator.  If  George  should  have  children^  the  estate  be- 
came Tested  in  them,  without  a  possibility  on  the  part  of  the 
plaintiffs.  From  no  part  of  the  will  is  it  to  be  collected  that  it 
was  the  intention  of  the  testator,  the  heirs  of  Mrs.  Stith  should 
take  the  estate,  thongh  she  might  be  alive.  Nor  can  we  asoer^ 
tain,  like  the  case  in  Pr.  WiUiams,  that  upon  the  death  of 
Q^orge,  without  children,  the  estate  was  not  to  go  over  until  a 
faQure  of  Mrs.  Stith's  issue.  What  influence,  then,  can  the 
facts  found  have  in  expounding  the  intention  of  the  teetatorf 
Can  it  be  inferred  from  any  part  of  the  will  that  the  testator 
bad  calculated  that  Mrs.  Stith  might  be^  alive  when  her  heirs 
were  to  take  ?  In  short,  does  it  appear  that  the  intention  of 
the  testator  will  be  frustrated  by  understanding  him  to  have  in- 
tended what  he  has  said?  It  does  not.  And  it  is  not  in  the 
power  of  human  ingenuity  to  discover,  from  reading  over  the 
will  and  the  facts  found,  that  the  testator  did  not  mean  the 
heirs  of  Mrs.  Stith,  namely,  those  who  should  succeed  to  her 
real  estate  after  her  death  were  those  intended  to  be  benefited 
hy  the  devise.  There  is  no  groimd  to  make  such  inference 
from  the  situation  of  the  parties,  as  in  any  event  the  devise  to 
the  heirs  of  Mrs.  Stith  was  never  to  vest  till  George's  death, 
without  having  issue,  and  by  George  having  children,  to  be 
effectually  prevented.  The  testator,  therefore,  might  have  cal- 
culated upon  George's  surviving  his  sister  Stith. 

In  whatever  way,  therefore,  I  am  capable  of  considering  this 
question,  it  seems  to  me  there  is  no  ground  to  doubt.  Mr. 
Powell,  in  his  excellent  Treatise  on  Devises,  page  567,  says:  '*  It 
is  necessary  to  the  constitution  of  a  devise  that  there  be  a 
devisee,  certain,  or  capable  of  being  made,  etc.,  and  the  law, 
therefore,  requires  every  one  claiming  in  that  character  to  answer 
in  all  respects  to  the  description  the  devisor  has  given."  And 
in  page  869,  upon  the  same  subject,  he  continues:  *'  Whenever 
a  testator  describes  his  devisee,  as  heir  of  one  generally,  none 
oan  take  under  that  description  unless  he  fully  answers  it  in  all 
particulars ;  from  whence  it  follows  that  none  can  take,  as 
such,  during  the  life  of  his  ancestor,  for  '  nemo  e8t  haeres  viven* 
(tt.'"  The  author  then,  by  way  of  illustration,  puts  the  case: 
««  One  having  two  sons  and  two  daughters,  devised  his  lands  to 
his  youngest  son,  in  tail,  and  for  want  of  such  issue  to  the  heirs 
of  the  body  of  his  eldest  son,  and  if  he  died  without  issue  that 
the  land  should  remain  to  his  two  daughters,  in  fee.  The  tes- 
tator died ;  the  youngest  son  died  without  issue,  leaving  the 
eldest,  who  had  issue,  and  it  was  held  by  the  whole  couH  he 


Jan.  1814.]  State  t;.  Takot.  653 

could  not  take."  But  the  same  author,  after  citing  divers  other 
casee,  decided  upon  the  same  principle,  remarks:  "  But  if  the 
testator  clearly  show,  bj  positive  words,  or  if  it  must  be  neces- 
eaiily  inferred  from  facts,  that  he  meant  one  to  take  by  the 
deaoription  of  a  particular  heir,  who  was  not  general  heir,  that 
intent  shall  be  carried  into  execution."  Under  which  descrip^ 
tion  the  cases  from  Pr.  Williams  and  Blackstone  are  noticed. 

Independently,  therefore,  of  the  conviction  of  my  own  un-* 
derstanding,  the  opinion  I  entertain  is  supported,  as  I  conceive, 
by  all  the  adjudged  cases  and  elementary  writers  I  have  had  an 
opportunity  to  examine. 

Wherefore,  I  am  of  opinion  there  should  be  judgment  for  the 
defendant. 

Tatlob,  0.  J.,  I  would  willingly  avail  myself  of  any  expres- 
sions in  the  will  manifesting  the  testator's  intent  to  use  the 
v?ord  "  heirs ''  in  a  different  sense  from  that  a£Sx6d  to  it  by  the 
law.  So  far  the  authorities  allow  us  to  go;  but  iii  all  the  cases 
cited  for  the  plaintiff,  and  none  more  in  point  can  be  found, 
such  intent  was  collected  from  the  will  itself.  Parol  evidence 
has  never  been  resorted  to ;  it  was  offered  in  the  case  in 
Iieonard,  70,  but  rejected  by  the  court. 

Hall  and  Hbkdebsok,  JJ.,  gave  no  opinion. 

Judgment  for  the  defendant. 


State  v.  Tanot. 

[1  Cab.  Law  Biros.  S19.) 

AOTBflRXB  OomnoT. — ^A  person  may  be  indicted  for  an  Misalt  oommxtted  in 
riew  of  the  oonrt,  though  previonaly  fined  for  the  contempt,  the  same 
aoi  oonstitating  two  offenses,  one  against  the  court  and  the  other  against 
the  puUio  peace,  and  therefore  the  plea  of  autrrfoU  eonvid  is  not  avail- 
able. 

IsDioTMENT  for  assault  and  battety.  Plea,  atUrefois  convict. 
The  jury  found  specially  that  the  defendant,  for  the  assault 
wherewith  he  was  charged,  had  been  brought  into  the  county 
court  of  Wake,  and,  on  his  submission,  fined  for  a  contempt, 
the  assault  having  been  committed  in  view  of  the  court.  The 
question  was  whether,  under  these  facts,  the  plea  formed  a  bar 
to  the  indictment. 

Burton^  AUomey-general,  for  the  state,  cited  9  Johns.  417. 

Browne,  for  the  defendant,  cited  4  Bl.  Com.  121;  Oro.  Eliz. 
406;  1  Bl.  Bep.  640. 
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Tatlob,  C.  J.  The  punishment  for  the  contempt  is  not  a  bar 
to  this  prosecution.  The  first  was  in  the  exercise  of  a  power 
incident  to  all  courts  of  record,  and  essential  to  the  administra- 
tion of  the  laws.  The  punishment  in  such  cases  must  be  imme- 
diate, or  it  would  be  ineffectual,  as  it  is  designed  to  suppress  an 
outrage,  which  impedes  the  business  of  the  court.  The  indict- 
ment for  the  assault  leads  to  the  correction  of  the  party  for  the 
disturbance  of  the  public  peace.  Although  but  one  injury  is 
done  to  the  individual  assaulted,  yet  the  same  act  constitutes 
two  public  offenses,  which,  according  to  the  ^circumstances, 
might  require  different  degrees  of  punishment.  The  court  may 
punish,  in  a  summary  way,  its  officers  abusing  its  process  by 
oppressing  the  parties,  or  committing  extortion,  fraud  or  mal- 
practice; yet  none  of  these  offenses  are  merged  in  the  contempt. 
If  parties  concerned  in  a  cause  are  libeled,  this  amounts  to  a 
contempt  of  the  court,  and  may  be  punished  in  a  summary  way; 
but  may  not  the  offender  also  be  indicted?  The  same  conse- 
quence would  seem  to  follow  in  cases  of  rescue,  where  the  party 
might  be  punished  both  for  the  contempt  and  the  misdemeanor. 
One  offense  violates  the  law  which  protects  courts  of  justice, 
and  stamps  an  efficient  character  on  their  proceedings;  the  other 
is  leveled  against  the  general  law,  which  maintains  the  pablio 
order  and  tranquillity. 


« 


The  doctrine  of  this  oaae  is  noticed  by  Bishop,  2  Cr.  L.,  sec  9&i,  who  nytt 
Many  acta  are  both  oontempta  of  court  and  indictable  crimes.  Others  while 
analogous  to  contempts  in  their  nature  and  tendencies,  are  indictable,  bat  no 
more.  And  as  we  saw  in  the  preceding  volume  how  the  same  thing  may  be 
equally  a  civil  and  a  criminal  injury,  for  which  a  civil  suit  and  a  criininal 
prosecution  may  both  be  maintained;  so  here^  the  indictment  and  the  proceed 
ing  for  contempt  are  entirely  distinct,  and  neither  will  be  a  bar  to  the  other." 
The  case  is  cited  and  approved  in  State  v,  WoocyM^  6  Ired.  199^  where  its 
doctrine  is  followed. 


Carson  v.  Noblbt. 

[1  Cab.  Law  Bsros.  833.] 

PoBSESsioK  TO  Madttaik  TRESPASS. — The  owner  of  a  chattel  may  maintain 
trespass  for  it,  if,  at  the  time  of  the  injury,  he  have  the  ri^t  of  preaent  pos- 
session though  the  actual  possession  be  in  another. 

AcnoN  of  trespass  vi  et  armis  against  a  constable  for  seizing 
and  selling  a  horse  belonging  to  the  plaintiff  while  in  the  posses* 
sioD  of  a  third  person,  upon  on  execution  against  such  person. 
The  following  facts  were  found  by  special  verdict:  The  horse 
which  was  the  subject  of  the  action,  was  left  by  the  plaintiff  in 
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the  care  of  his  father,  with  permisBion  to  use  him  until  such 
time  as  he  should  send  for  him.  While  so  in  the  possession  of 
the  father  the  horse  was  borrowed  by  one  Boston  and  was  aftjer- 
wards  seized  and  sold  by  the  defendant,  a  constable,  upon  an 
execution  againsi  Boston.  The  question  was  whether,  under 
these  circumstances,  the  plaintiff  could  maintain  the  action. 

By  Court,  Tatlob,  C.  J.  tt  seems  to  be  well  settled,  that 
either  an  actual  or  a  constructiTe  possession  will  entitle  a  person 
to  bring  trespass.  Where  he  has  the  right  of  present  posses- 
sion, though  the  actual  possession  may  not  be  in  him,  it  is 
sufficient;  and  although  the  actual  possession  be  in  another, 
under  such  circumstances  as  enable  the  owner  to  determine  it 
when  he  please,  by  retaking  the  property,  yet  he  is  not  pre- 
cluded from  bringing  this  action.  The  father  of  the  plaintiff 
had  the  possession,  as  the  depositary  of  the  plaintiff,  but  there 
was,  also,  an  implied  possession  in  the  latter,  as  there  is  in  an 
owner  who  employs  a  carrier.  In  the  case  of  Ward  y.  Macauley, 
4  T.  B.  489,  the  owner  had  parted  with  the  right  of  possession 
io  the  fumitture,  during  the  continuance  of  the  lease,  and  there- 
fore he  could  not  maintain  trespass.  Lord  Kenyon,  there, 
thought  he  might  bring  trover,  in  respect  of  the  right  being  in 
him;  but  he  afterwards  retracted  that  opinion,  and  in  Oordon  t. 
Harper,  7  T.  B.  9,  it  was  held,  that  in  such  a  case,  eyen  trover 
would  not  lie.  In  this  case,  the  plaintiff  allowed  his  father  to 
use  the  horse,  until  he  thought  proper  to  take  him,  and  whether 
the  horse  was  taken  from  the  father  or  from  Boston,  makes  no 
difference,  since  a  sufficient  possession  remained  in  the  plaintiff, 
for  the  protection  of  his  property. 

Judgment  for  the  plaintiff. 


Golden  v.  Levy. 

Ll  Cab.  LawBbpo*.  097.J 

Owbzb'8  Biobt  as  A0AIBST  FAcroB.^A  sale  by  a  factor  ereatas  a  oontraot 
between  tha  owner  and  the  purchaser,  and  payment  may  be  made  to  the 
owner  against  the  orders  of  the  factor.  Accordingly,  when  the  captain 
of  a  stranded  vessel  employed  auctioneers  to  sell  the  cargo  saved,  which 
they  did,  and  oontrary  to  his  directions,  paid  the  proceeds  to  the  owners, 
reserving  the  amount  due  the  captain  for  freight,  such  payment  was  held 
good. 

Action  by  the  master  of  a  stranded  vessel  against  auctioneers 
to  recover  proceeds  of  sales  of  cargo.    The  plaintiff,  being  the 
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master  and  owner  of  a  yessel  stranded  dming  a  vojage,  em* 
ployed  the  defendants  as  auctioneers  to  sell  the  cargo.  The 
defendants  having  made  the  sales  accordingly,  paid  oyer  the 
amount  to  the  owners,  in  violation  of  the  captain's  orders,  re- 
serving a  sum  sufficient  to  cover  the  freight  which  is  admitted 
to  be  due  and  ready  to  be  paid  to  the  plaintiff.  There  was  a 
verdict  for  the  amount  admitted  to  be  due,  and  the  case  was 
sent  to  this  court  to  be  heard  upon  an  application  for  a  new 
trial.  The  question  was  as  to  the  validity  of  the  payment  made 
to  the  owners  by  the  defendants. 

By  Court,  Cameron,  J.  It  is  a  well  established  rule  of  law, 
that  a  sale  by  a  factor  creates  a  contract  between  the  owner  and 
the  purchaser;  if,  however,  the  purchaser  pay  the  factor  for  the 
goods  BO  sold,  such  payment  will  protect  the  purchaser  from  the 
demand  of  the  owner,  unless  the  latter  had  forbidden  the  for- 
mer to  pay  the  factor.  But  where  the  purchaser  pays  the 
owner,  in  opposition  to  the  wishes  and  against  the  order  of  the 
factor,  such  payment  will  be  good;  because  the  owner,  being, 
through  the  agency  of  the  factor,  a  party  to  the  contract;  and 
being,  moreover,  the  beneficial  proprietor  of  the  gooda  sold, 
has  an  unquestionable  right  to  receive  payment  directly  from 
the  purchaser. 

The  defendants  in  this  case  being  public  auctioneers,  does  not 
vary  the  principle  on  which  it  depends;  their  employment  to 
sell  the  goods  proceeded,  in  fact,  from  the  owners,  whose  agent» 
for  that  purpose,  the  plaintiff  certainly  was.  And  had  they 
refused  to  account  with  and  pay  over  to  the  owners  the  amount 
of  sales,  the  latter  might  have  recovered  such  amount,  deduct- 
ing what  might  be  due  the  plaintiff  for  freight. 

It  is  conceded  that  the  plaintiff  had  a  lien  on  the  goods  deliv- 
ered by  him,  as  agent  for  the  owners,  to  the  defendants,  to  the 
amount  of  the  freight  due  him  from  the  owners,  but  this  lien 
on  a  part,  cannot  entitle  him  to  the  possession  of  the  whole 
amount  of  sales,  against  the  will  of  the  absolute  proprietors. 

The  defendants,  having  received  the  goods  from  the  plaintifE^ 
as  the  agent  of  the  owners,  and  having  in  the  ordinary  course 
of  business,  disposed  of  them,  are  caUed  on  by  the  plaintiff  to 
account  for  the  sales;  they  say,  we  have  paid  to  the  owners  of 
the  goods  the  amount  of  sales,  reserving  for  you  the  amount 
due  you  for  freight,  which  we  are  ready  to  pay  you.  This,  in 
justice,  is  all  the  plaintiff  can  ask,  and  as  this  is  secured  to  him 
by  the  verdict  of  the  jury,  we  are  of  opinion  it  should  stand. 

Bule  for  new  trial  discharged. 
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Gatlin  v.  Kilpatrick. 

[1  0am.  Iuw  Bs»oe.  S34.] 

OmssioN  TO  Plkad  at  Law. — A  party  having  a  defenae  at  law  and  n^leetmg 
to  avail  himielf  of  it  oannot  have  relief  in  equity. 

Rklzkf  Aqainst  VntDicr. — Eelief  cannot  be  given  againit  a  verdict  as  being 
contrary  to  equity  noleos  the  plaintiff  knew  the  fact  to  be  different  from 
what  the  jury  have  found  it  and  the  defendant  was  not  aware  of  it  at  the 
time  of  trial;  or  where  there  was  no  jonsdiction  at  law;  or  where  the 
verdict  is  obtained  by  fraud. 

Pabol  EvTDENCB  Inadbiissibls. — ^Parol  evidence  is  not  admissible  to  show 
that  the  condition  upon  which  the  price  of  a  house  was  to  be  paid  was 
different  from  the  purport  of  the  note  given  for  the  price. 

Equttt.  Bill  to  enjoin  action  at  law.  Appeal  from  judgment 
dismissing  the  bill  for  want  of  equity.  The  bill  stated  in  sub- 
stance that  in  Februaiy,  1806,  the  complainant  purchased  from 
the  defendant  a  stud  horse  for  one  hundred  and  fifty  pounds 
payable  the  ensuing  Christmas,  but  that  in  case  the  horse  died 
before  the  end  of  the  season  no  part  of  the  price  was  to  be  paid, 
and  that  a  note  was  drawn  expressing  this  condition;  that  the 
defendant  refused  to  receive  the  note,  because  the  condition 
rendered  it  non-negotiable,  but  agreed,  neyertheless,  to  abide 
by  the  condition,  and  that  complainant  thereupon  gave  an  un- 
conditional note;  that  the  horse  died  before  the  end  of  the 
season;  that  defendant  brought  suit  on  the  note,  which  the  com- 
plainant employed  and  instructed  counsel  to  defend;  that  he 
summoned  witnesses  who  failed  to  attend,  and  was  also  absent 
himself  through  severe  illness.  The  question  was  whether  the 
facts  stated  entitled  the  complainant  to  equitable  relief. 

By  Court,  Taylob,  C.  J.  If  the  complainant  could  have  made 
any  defense  to  the  suit  brought  on  the  note,  it  was  strictly  of  a 
legal  nature,  which  he  had  an  opportunity  of  showing  upon 
trial.  If  injustice  had  been  done  to  him  on  that  occasion,  his 
temedy  was  still  in  a  court  of  law,  by  applying  for  an  appeal  or 
certiorari.  The  circumstance  of  his  not  having  availed  himself 
of  these  remedies,  will  not  give  this  court  a  jurisdiction  which 
it  did  not  before  possess.  There  OTight  to  be  some  period  to 
litigation;  and  where  could  it  be  more  properly  terminated  than 
the  principle  of  law  has  already  directed:  that  where  a  man's 
claims  have  been  decided  on,  by  a  court  of  competent  jurisdic- 
tion, or  where  the  opportunity  was  afforded  him  of  having  them 
decided  on,  he  shall  no  longer  be  at  liberty  to  harass  his  adver- 
sary f    The  coiurt  cannot  relieve  against  a  verdict  at  law  for  be« 
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ing  ooniraxy  to  equity,  unless  the  plaintiff  knew  the  fact  to  be 
different  from  what  tiie  juty  have  found  it,  and  the  defendant 
was  ignorant  of  it  at  the  time  of  trial;  as  where  the  plaintifl 
sued  for  a  debt,  and  the  defendant,  after  verdict,  discovers  a 
receipt  for  the  demand:  8  Atk.  224;  or  where  effectual  cogni- 
zance cannot  be  taken  at  law,  as  in  complicated  accounts,  or 
where  a  verdict  is  obtained  bj  fraud;  and  not  where  the  party 
omitted  to  avail  himself  of  his  legal  defense:  1  Schoale  and 
Lefroy,  205.  On  this  principle  alone  the  bill  ought  to  be  dis- 
missed; but  even  if  the  defendant  had  made  his  defense  at  law, 
the  event  must  have  been  equally  unfavorable  to  him,  because 
he  could  not  have  been  allowed  to  prove  by  parol  that  the  con- 
tract was  different  from  the  purport  of  the  note.  It  is  not  al- 
leged in  the  bill,  that  the  condition  on  which  the  price  of  the 
horse  was  to  be  remitted,  was  suppressed  by  fraud,  or  omitted 
through  mistake.  The  simple  charge  is,  that  the  parties  both 
agreed  not  to  insert  the  condition,  in  the  note,  but  trust  it  to 
the  memory  of  witnesses. 


State  v.  Trexler. 

[a  Oap.  LawBxpos.  90.) 

RoBBBHY— DismroT  AsFOBTATiONS. — ^Where  there  is  one  ccmtiniiing 

tion,  thongh  there  may  be  several  distinct  asportations,  the  ytarty  may  bt 
indicted  for  the  final  carrying  away. 

FoBOiBLB  Taeikg. — Snatching  a  thing  unawares  is  not  oooaidered  a  taking  by 
force;  but  if  there  be  a  straggle  to  keep  it,  or  any  Tiolenoe  done  to  the 
person,  the  taking  is  robbery. 

Same. — ^Where  the  prosecutor  in  the  presence  of  the  prisoner  aocidentaUy 
dropped  a  bank  note,  and  the  prisoner  took  it  up  and  refosed  to  deliTer 
it,  whereupon  a  straggle  ensaed  for  the  poesesaion  of  it  which  zesoltad  in 
the  prisoner's  keeping  it  and  canying  it  away,  it  was  held  that  it  was  a 
forcible  trespass,  tiie  note  not  being  the  sabject  of  larceny. 

Iin)icTMENT  for  a  trespass  in  taking  from  the  prosecutor  a  bank 
note  of  one  hundred  dollars.  There  was  a  verdict  of  goilty, 
and  a  motion  for  a  new  trial,  and  it  was  agreed  that  the  court 
should  decide  whether  the  facts  alleged  in  an  affidavit  made  by 
the  prosecutor  constituted  an  indictable  trespass  or  not,  and 
award  or  refuse  a  new  trial  accordingly.  The  material  facta 
stated  in  the  affidavit  were  as  follows :  On  the  fifth  day  of  June, 
1809,  the  prosecutor  being  at  the  house  of  the  prisoner,  took 
out  his  pocket-book  to  exhibit  certain  papers,  and  in  so  doing  ac* 
cidentally  dropped  the  bank  note  in  question.    The  prisoner 
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stealthily  picked  up  the  note,  and  the  prosecutor  observing  the 
action  attempted  to  take  it  from  him,  when  the  prisoner  clenched 
his  hand  upon  it  and  refused  to  give  it  up.  A  scuffle  then  en- 
sued between  the  prosecutor  and  tiie  prisoner  for  the  possession 
of  the  note,  which  resulted  in  the  prisoner's  keeping  it  and  run- 
ning out  of  the  room  with  it,  after  which  time  the  prosecutor 
never  saw  it  again. 

By  Court,  Sxawell,  J.  It  has  been  argued  by  the  prisoner's 
counsel,  that  an  indictment  for  a  trespass  will  not  lie,  on  the 
facts  set  forth  in  this  case— owing,  as  it  is  alleged,  to  the  want 
of  an  actual  breach  of  the  peace — the  bank  note  being  taken 
from  the  pocket-book  privily,  whilst  the  prosecutor  was  collect- 
ing the  papers  which  had  fallen,  and  that  if  any  offense  was 
committed,  it  was  larceny;  and  even  if  the  court  should  be  of 
opinion  actual  force  was  employed,  yet  it  would  then  be  rob- 
bezy,  and  in  both  instances  the  trespass  be  merged  in  the  felony. 
As  to  the  latter  argument,  we  find  no  difficulty  in  disposing  of 
it.  The  bank  note  not  being  a  subject  of  larceny,  no  felony 
could  be  committed  to  extinguish  the  trespass.  And  as  to  the 
first,  we  all  agree  that  if  the  prosecutor,  upon  discovering  the 
note  in  prisoner's  hands,  had  only  demanded  it,  and  the  trans- 
action had  there  broken  up,  the  refusal  to  deliver,  and  the  sub- 
sequent detention,  could  not  have,  nor  does  it  have,  any  influence 
upon  the  case,  so  as  to  make  the  first  taking  forcible;  for  though 
it  is  true  the  prisoner  had  then  committed  a  complete  felony 
(supposing  the  note  a  proper  subject),  yet  as  the  transaction  did 
not  then  break  up,  but  was  continued  by  the  prosecutor  at  the 
same  instant  seizing  the  prisoner,  who  then  had  the  note,  which 
continued  in  sight  and  which  had  never  been  out  of  reach,  it 
was  to  every  substantial  purpose  reduced  to  possession;  and 
the  prosecutor  being  then  overcome  by  the  prisoner  in  the 
scuffle,  the  carrying  off  the  note  constituted  the  actual  asporta- 
tion; for  where  there  is  one  continuing  transaction,  though 
there  be  several  distinct  asportations  in  law,  yet  the  party  may 
be  indicted  for  the  final  caiiying  away,  and  all  who  concur  are 
guilty,  though  they  were  not  privy  to  the  first  or  intermediate 
acts.  The  case  of  King  v.  Dyer  and  Diater,  which  is  cited  2 
East,  767,  was,  where  Dyer,  the  master  of  a  boat,  was  employed 
to  bring  on  shore  a  quantity  of  barilla,  and  Dister  and  others 
were  employed  as  laborers  to  remove  the  barilla,  after  it  was 
landed,  to  Hawkin's  warehouse;  that  while  the  barilla  was  in 
the  boat,  some  part  of  it  was  separated  from  the  rest  and  con- 
Maled  in  another  part  of  the  boat,  without  the  privity  of  Dyer; 
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that  afterwards  Dyer  and  Dister  and  the  others,  who  had  re- 
moyed  and  concealed  it,  carried  it  off,  and  though  a  complete 
legal  taking  and  carrying  away  was  performed  before  Dyer  had 
any  agency  or  knowledge,  yet  as  he  joined  in  the  final  actual 
asportation,  he  was  held  guilty  and  convicted.  To  the  same 
effect  is  the  case  of  The  King  t.  AtweU,  cited  in  the  same  book. 
Suppose  a  thief  should  privately  take  money  from  one  pocket 
and  place  it  in  another,  for  the  convenience  of  handing  it  at  a 
suitable  time  to  his  comrade,  and  when  he  attempted  to  take  it 
out  again,  the  owner  should  seize  his  hand,  upon  which  a  scuffle 
takes  place,  and  the  owner  is  overpowered  or  awed  to  desist, 
and  the  thief  goes  off  with  the  money  ?  This,  siurely ,  would  be 
robbery.  In  the  present  case,  the  prisoner  being  seized  before 
the  note  was  even  out  of  the  prosecutor's  presence,  and  being 
then  in  reach,  was  as  much  in  his  possession  as  the  pocket  book 
he  had  laid  down.  Had  the  prosecutor  caught  hold  of  the  bill 
and  then  been  overcome  or  intimidated,  it  would  have  been 
robbery;  and  if  an  actual  touching  of  the  note  be  essential  to 
the  regaining  possession  (which  I,  for  my  own  part,  by  no  means 
think  necessazy),  the  juzy  had  ample  room  to  presume  it  from 
the  circumstances,  and  should  have  been  so  instructed.  The 
snatching  anything  unawares  is  not  considered  a  taking  by  force; 
but  if  there  be  a  struggle  to  keep  it,  or  any  violence  done  the 
person,  as  in  Lapier's  case  of  the  tearing  the  ear,  the  taking  is  a 
robbery.  BuUer,  J. ,  in  Bex  v.  Edmer,  cited  in  Leach,  in  note  to 
Baker's  case.  This  distinction  steers  clear  of  the  cases  cited  in 
Hawkins  and  Hale  of  a  stealing  of  the  purse  privily,  and  upon 
the  owner's  discovering  it  in  the  hands  of  the  thief,  demanding 
it  when  the  thief  threatened  to  pull  his  house  from  over  his 
head  if  he  said  anything  about  it,  and  rode  off,  which  was  held 
to  be  no  robbery.  It  is  also  to  be  remarked  that  at  that  period 
the  prevailing  opinion  seemed  to  be  that  a  taking  to  constitate 
robbery  must  be  throTigh  fear. 

Wherefore  we  are  all  of  opinion  the  jury  did  right  in  finding 
the  prisoner  guilty;  that  it  was  a  rank  ixespass,  and  the  role  for 
a  new  trial  should  be  discharged.  It  would  be  a  reproach  to 
the  law  to  consider  the  taking  a  hat  which  a  frighted  man  had 
let  fall  accidentally  from  his  head,  a  robbery,  the  lifting  of  a 
sash,  a  breaking  of  a  house,  so  as  in  both  instances  to  consti- 
tute capital  offenses,  and  not  to  consider  the  present  a  taking 
by  violence,  when  the  final  carrying  away  was  by  the  dint  of 
strength. 
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Williams  v.  Lane. 

[2  Gab.  Law  Bxkm,  966.) 

fiBBOit  nr  A  Will  in  Dbsciubiko  QUAimrT  of  Land.— Whore  a  teiUtor  de^ 
vised  "to  his  grandson  A.  L.  three  hundred  and  fifty  acres  uf  land, 
being  the  upper  part  of  a  tract  of  seven  hundred  acres;  and  to  his  grand- 
daughters P.  L.  and  J.  L.  the  lower  part  of  the  same  traot,  to  ba  equally 
divided  between  them,**  and  the  tract  was  found  to  oontsin  in  fact  elaven 
hundred  acres,  it  was  held  that  the  grandson  was  entitled  to  only  thies 
hundred  and  fifty  acres,  and  the  granddaughters  to  three  hundred  and 
seventy-five  acres  each. 

OmaaioN  or  wobm  '*hobs  ob  lxss,"  Immaterial.— Describing  a  tract  of 
land  as  containing  a  specific  number  of  acres  is  the  same  as  the  descrip- 
tion of  a  tract  oontaining  so  many  acres,  more  or  less. 

Petitioh  for  the  division  of  a  tract  of  land  derised  to  the 
parties  in  certain  proportions.  The  facta  are  stated  in  the 
opinion. 

By  Court,  Cambbok,  J.  In  this  case  the  testator,  Theophilus 
Hunter,  devised  as  follows:  '*  I  give  and  bequeath  to  mj  grand- 
-children,  by  my  daughter  Jane,  as  follows,  to  wit: — To  my 
grandson,  Alfred  Lane,  three  hundred  and  fifty  acres  of  land, 
being  the  upper  part  of  a  tract  of  land  of  seven  hundred  acres, 
purchased  by  me  of  Jas.  Lane,  lying  on  Orabtree  Greek.  Also, 
to  mj  granddaughters,  Fatsey  Lane  and  Jane  Lane,  I  give  and 
bequeath  the  lower  part  of  the  same  tract  of  land,  to  be  equally 
-divided  between  them." 

The  tract  contains,  by  actual  survey,  one  thousand  one  hun 
dred  acres  of  land,  and  the  question  is,  whether  the  defendant 
is  entitled  to  three  hundred  and  fifty  acres,  being  the  upper 
part  of  the  tract,  or  to  one  half  of  the  tract? 

The  meaning  of  the  testator  is  always  to  prevail,  when  it 
can  be  fairly  inferred  from  the  words  he  has  used,  and  when  it 
does  not  contravene  any  known  or  established  rule  of  law.  It 
does  not  follow,  because  the  testator  describes  the  tract  in 
question  as  a  tract  of  seven  hundred  acres,  and  devises  to  the 
defendant  three  hundred  and  fifty  acres,  being  the  upper  part 
of  the  same,  that  he  intended  to  give  him  one  half  of  the  tract 
Suppose  the  tract  only  contained  five  hundred  acres,  could  the 
court  say  that  the  testator  only  intended  that  the  defendant 
should  have  two  hundred  and  fifty  acres,  when  he  has  expressly 
and  specifically  devised  to  him  three  hundred  and  fifty  acres? 
Vie  apprehend  not. 

It  was  decided  in  the  case  of  Fawel  v.  LUes,  in  this  court,  that 
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desoribing  a  tract  of  land,  as  containing  a  specific  number  of 
acres,  did  not  yary  the  case  from  a  description  of  a  tract 
by  so  many  acres,  more  or  less.  If  the  testator  had  described 
the  tract  to  be  seven  hundred  acres,  more  or  less,  no  question 
could  have  been  raised.  In  our  opinion,  the  words  he  has 
used  mean  nothing  more  than  if  he  said  seven  hundred  acres, 
more  or  less.  Wherefore,  a  majority  of  the  court  are  of  opinion 
that  the  defendant,  Alfred  Lane,  is  entitled,  under  the  will  of 
the  said  Theophilus  Hunter,  to  three  hundred  and  fifty  acres  of 
land,  to  be  taken  from  the  upper  part  of  the  aforesaid  tract,  and 
that  the  petitioners  are  entitled  to  have  the  residue  of  said  land 
divided  between  them  equally, 

Tatlob,  0.  J.,  and  Seawsll,  J.,  dissented* 


Bullock  v.  Tinn£n. 

[9  Oab.  Law  Baros.  271.] 

QoT— What  NiCBasABT  to  OoNSTiTUTE.>-Delivery  is  flumwitaa]  to  oomplite 
the  gift  of  a  chattel,  ezoept  where  it  is  granted  by  deed,  or  is  incspabia 
of  manual  delivery.  Accordingly,  where  a  father,  the  day  after  the  death 
of  his  son,  relinquished  to  his  son's  widow  all  the  right  which  he  had  to 
a  distributive  share  of  his  son's  estate,  but  without  deed  or  deliveiy,  and 
in  the  absence  of  the  widow,  it  was  held  that  the  father  might  still  n- 
oover  such  distributive  share. 

Bill*  by  Micajah  Bullock  against  Nancy  BuUock  (who  after- 
wards intermarried  with  one  Tinnen)  charged  that  her  husband 
Philip  died  intestate,  she  being  the  administratrix,  and  in  that 
character  having  possession  of  certain  property  claimed  by  the 
complainant  as  next  of  kin,  particularly  a  negro  and  her  children. 
The  answer  of  the  defendant  admitted  that  her  husband  died 
intestate,  admitted  the  possession  of  the  negroes,  but  alleged 
that  the  said  Micajah,  did  fully,  freely,  and  absolutely  release  to 
the  defendant  all  his  right  and  interest  to  any  part  of  his  said 
son's  estate,  by  reason  of  his  having  died  intestate. 

An  issue  being  made,  the  jury  found,  that  the  coipplainant 
did  yield  and  relinquish  to  the  defendant,  a  certain  negro  and 
her  children,  for  the  consideration  of  love  and  affection;  and  the 
relinquishment  was  made  by  parol,  the  said  Nan^y  not  being 
present  at  the  time. 

Motion  to  dismiss  the  bill. 

Brown  and  Nortoood,  for  comp 
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Noah,  for  def^idant. 

By  Courfc,  Taylob,  0.  J.  Whatever  wishes  the  circnmstanoes 
of  this  case  may  be  fitted  to  inspire,  the  court  are  not  apprised 
of  any  authority  or  principle  of  law,  by  which  the  transaction 
between  Bullock  and  his  daughter-in-law  can  be  supported. 

The  delivery  of  possession  has  ever  been  deemed  necessary  to 
complete  the  gift  of  chattels,  except  they  are  granted  by  deed, 
or  are  incapable  of  being  delivered.  ''  Every  thing  that  is  not 
given  by  delivery  of  hands,  must  be  passed  by  deed.  The  right 
of  a  thing,  real  or  personal,  may  not  be  given  in  nor  released  by 
word:"  Noy,  maxim.  33.  If  the  gift  does  not  take  effect,  by 
the  delivery  of  immediate  possession,  it  is  then  not  a  gift  but 
a  contract,  the  performance  of  which  can  only  be  compelled 
upon  good  and  valuable  consideration:  2  Bl.  442.  It  has  even 
been  held  that  if  a  man,  without  consideration,  deliver  a  thing 
to  another  to  be  given  to  a  third  person,  he  may  countermand  it 
at  any  time  before^ delivery  over:  Dyer,  49. 

The  rule  of  the  civil'  law  appears  to  have  been  less  strict,  with 
respect  to  gifts,  than  the  common  law;  but  though  it  did  not 
require  a  delivery,  the  presence  of  the  party,  to  whom  the  gift 
was  made,  was  deemed  essential.  It  substituted,  besides,  other 
ceremonies,  which  were  perhaps  as  well  calculated  to  make  the 
transaction  public,  and  to  guard  against  haste  and  imposition, 
as  thoso  required  by  our  law.  It  is  the  object  of  all  laws  to  en- 
force the  performance  of  those  contracts  and  engagements  which 
grow  out  of  the  relations  and  state  of  society;  and  the  ceremonies 
requisite  to  their  validity  are  designed  to  fix  and  ascertain  the 
intention  of  parties,  and  the  degree  in  which  they  mean  to  incur 
a  legal  responsibility.  No  man,  who  deliberately  makes  a 
promise,  can  in  morality  or  honor,  recede  from  the  performance 
of  it,  without  very  sufficient  reason;  but  the  law  lends  its  aid  in 
compelling  the  performance  of  those  engagements  only,  which 
are  contracted  under  prescribed  ceremonies,  aud  evidenced  by 
certain  proofs  of  deliberation.  A  man  may  have  a  present 
intention  to  do  a  thing,  or  may  intend  to  do  it  in  future,  and 
express  himself  to  that  effect,  without  meaning  at  the  time,  to 
lay  himself  under  a  legal  obligation.  And  it  may  well  be 
doubted  whether  it  would  be  wise,  if  it  were  practicable,  to  give 
legal  effect  to  those  promises  which  are  made  without  due 
deliberation,  or  under  the  influence  of  some  strong  emotion,  the 
presence  of  which,  in  a  greater  or  less  degree,  interrupts  the 
calm  decisions  of  the  judgment;  whether  the  heart  abandon 
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itfielf  to  the  transports  of  joy,  or  is  weakened  by  the.  sympathy 
of  grief,  something  is  deducted  from  the  prudence  and  oircom* 
speotion  which  the  mind  exercises  in  the  ordinaiy  conoanis  d 
life. 
The  ooort  orezruled  the  motion  to  dismiss  the  bilL 


Squires  v.  Rigqs. 

[2  Oab.  LAWBsoa.  974.] 

Pajcm  yoLUKTABT  OomnBTANcs.  WHzv  Valii).— A  prior  ToUmtuy  ooiiy«j- 
moe  of  land  shall  prevail  against  that  of  a  aabaeqomt  puobaaer,  anlesi 
ibs  lattsr  is  hir  and  honsst  Henoe  whei«  A.,  in  oonaidentian  of  blood 
and  affection,  conveyed  his  lands  to  his  son,  andaftarwaidsfor  a  valnaUe 
oonsidezation  sold  the  same  land  to  B.,  with  the  intention  of  defraading 
his  oreditors,  it  was  held  that  the  son  was  entitled  to  xeooyer  from  one 
wb^  purchased  of  B.  with  notice  of  the  facts. 

Ejeokmsnt.  Motion  for  a  new  trial  after  a  Tordict  for  the 
plaintiff.  The  facts  were:  B*  Squires,  in  consideration  of  Uood 
and  affection,  conveyed  the  land  in  controversy  to  his  son,  the 
plaintiff's  lessor.  Subsequently,  B.  Squires  conveyed  the  same 
land  to  one  Jones,  for  a  valuable  consideration,  but  with  intent 
to  defraud  his  creditors.  Jones,  for  a  valuable  conmderation, 
conTcyed  to  Biggs,  who  bad  notice  of  the  fraud,  and  under  whom 
the  defendant  held.  The  question  was  as  to  whether,  upon 
these  facts,  the  Tcrdict  was  right 

DonneQ,  for  the  plaintiff. 

Chutan,  for  the  defendant. 

By  Court,  Tatlob,  G.  J.  The  statutes  relative  to  fraudulent 
conveyances  have,  from  the  periods  of  their  enactment,  received 
that  construction  which  appeared  most  likely  to  suppress  deceit- 
ful practices,  and  to  obviate  all  temptation  to  commit  them. 
And  the  principle  arising  in  this  case,  was  brought  under  the 
notice  of  a  court  of  a  very  early  period  after  the  paasiog  of  27 
Eliz.,  when  such  a  decision  was  made  as  might  have  been  ex- 
pected from  the  spirit  and  policy  of  the  statute;  for  it  would 
seem  strange  that  a  person  setting  up  a  title,  which  bore  upon 
its  face  the  character  of  iniquity,  and  was  avowedly  designed  to 
defraud  creditors,  should  shelter  himself  under  a  law,  the  reiy 
design  of  which  was  to  frustrate  and  discountenance  all  such 
attempts.  Accordingly  it  has  been  held  in  evexy  case  in  which 
the  question  has  occurred,  not  only  that  a  purchaser  must  hate 
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paid  a  valuable  ooneideration,  but  that  the  transaction  must  be 
fair  and  honest;  and  although  it  is  not  possible,  perhaps,  to  find 
a  case  where  the  purchase  was  made  precisely  with  the  same 
view,  Tiz.,  to  defraud  the  creditors,  as  in  the  case  before  us,  yet 
the  bona  fides  is  required  as  indispensable;  for  it  surely  cannot 
make  any  difference  in  principle  whether  the  transaction,  if  it 
be  really  corrupt,  receive  its  impurity  from  one  source  or  an- 
other. There  is  a  case  cited  in  Twynes'  case^  3  Co.,  which  lays 
down  the  law  in  very  explicit  language.  A  person  having  made 
a  voluntary  conveyance  of  his  lands,  afterwards  being  seduced 
by  deceitful,  covinous  persons,  for  a  small  sum  of  money,  bar- 
gained and  sold  his  land,  being  of  a  great  value.  This  bargain, 
though  it  was  for  money,  was  holden  out  of  the  statute,  which 
being  made  against  fraud,  does  not  help  a  purchaser  who  does 
not  come  to  the  land  for  a  good  consideration,  lawful,  and 
without  fraud  and  deceit.  Though  this  case  does  not  involve 
the  rights  of  creditors,  yet  it  may  fairly  be  considered  a  direct 
authority  for  the  principle  that  a  prior  voluntary  conveyance 
shall  not  give  way  to  a  subsequent  purchaser  who  has  conducted 
himself  dishonestly.  It  is,  in  effect,  giving  to  the  word  pur- 
chaser, under  the  statute,  the  same  meaning  which  is  affixed  to 
it  in  the  courts  of  equity,  as  one  who  innocently  and  without 
fraud  or  surprise,  for  valuable  consideration,  acquires  a  right  or 
interest.  The  cases  in  Cro.  Eliz.  4^,  and  1  Bur.  896,  are  to 
the  same  effect.  In  the  last  case  that  is  recollected,  where  the 
same  question  has  occurred,  the  language  of  the  court  is  par- 
ticularly strong.  The  amount  of  it  is,  that  a  purchaser  is  not 
entitled  to  the  protection  of  the  statute  unless  the  transaction 
is  bona  fide,  and  the  purchase  fair  in  the  understanding  of  man- 
kind. It  is  not  necessary  that  it  should  be  for  money,  but  it 
must  be  fair;  if  it  is  colorable  only  it  cannot  stand:  Cowp.  705. 

TTpon  the  whole,  we  think  the  plaintiff  entitled  to  judgment 
upon  the  reason  of  the  thing,  the  policy  of  all  the  statutes  and 
acts  concerning  fraud,  and  the  unvarying  exposition  they  have 
received  in  respect  to  the  point  of  this  case. 

Judgment  for  the  plaintiff. 
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Cameron  v.  MoFarland. 

[3  Gab.  Law  Rspos.  415.] 

Von>  OoHTRAcr— Illbqal  Oonsidbbation. — A  bond,  part  of  the  oanatden* 
tion  of  which  is  an  agreement  not  to  prosecate  for  malioiooa  miafthMf  jg 
▼oid  as  againat  public  policy. 

AonoK  on  a  bond.  The  question  was  whether  an  agreement 
not  to  prosecute  for  malicious  mischief  forming  part  of  the  con- 
sideration of  a  bond  will  vitiate  it. 

MsMiUan,  for  the  defendant,  cited  Oomjn  on  Oontracts,  84. 

By  Court,  Taylob,  0.  J.  We  do  not  require  the  authority  of 
an  adjudged  case,  to  enable  us  to  pronounce  clearly  and  une> 
quivocally  that  this  bond  is  void.  The  principle  of  our  decision 
is  incorporated  in  the  common  law,  which  does  not  sanction  any 
obligation  founded  upon  a  consideration  which  contravenes  its 
general  policy.  This  impresses  upon  the  transaction  an  inherent 
defect,  which  cannot  be  removed  by  the  most  deliberate  con- 
sent of  the  parties,  or  the  utmost  solemnity  of  external  form. 

Were  it  otherwise,  there  is  no  law,  however  important  to  the 
public  welfare  and  happiness,  which  might  not  be  paralyzed  bj 
the  private  agreement  of  individuals;  and  it  would  seem  ex- 
travagantly absurd,  that  the  law  might  be  called  upon  to 
enforce  a  contract  whose  essence  and  vitality  are  founded  upon 
the  violation  of  law.  For  all  laws  might  be  overthrown,  if 
men  could  enter  into  covenants  not  to  obey  them;  and  if  oonrts 
of  justice  recognized  the  validity  of  such  engagements,  the  law 
would  be  accessoiy  to  its  own  destruction.  The  consent  of  par- 
ties alone  to  a  contract  does  not  impart  to  it  obligatory  force;  it 
is  also  necessary  that  the  subject  of  it  be  such  as  they  have  a 
rightful  power  to  contract  about.  He  who  receives  a  vicious 
bond,  does  by  that  very  act  relinquish  all  claim  to  the  favor  of 
the  law,  inasmuch  as  he  does,  as  far  as  he  can,  give  another 
an  unjust  and  unlawful  power  over  him. 

This  principle  is  very  fully  illustrated  in  Collins  v.  BlarUin,  2 
Wilfii.  847,  where  the  defendant  and  others  being  indicted  by 
one  Kudge,  the  plaintiff  gave  his  note  to  Budge,  to  induce  him 
not  to  prosecute;  and  the  defendant,  to  indemnify  the  plaintiff 
against  the  note,  gave  the  bond  in  question.  Budge  did  ifot 
prosecute;  and  the  plaintiff  paid  him  the  amount  of  the  note, 
ind  then  sued  the  defendant  on  the  bond,  who,  having  pleaded 
she  consideration,  it  was  resolved,  that  the  note  being  given  for 
%Zk  illegal  purpose,  viz.,  the  compounding  the  prosecution^  and 
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the  bond  given  to  secure  and  repay  that,  that  the  bond  waa 
illegal  and  void.  In  many  subsequent  cases,  the  same  doctrine 
has  been  enforced,  and  they  all  establish,  that  every  transaction, 
Lhe  object  of  T^hich  is  a  violation  of  a  public  duty,  is  void,  such 
as  bribes  for  appointing  to  offices  of  trust;  private  engagements 
that  an  office  shall  be  held  in  trust  for  a  person,  by  whose  in- 
terest it  was  procured,  agreements  to  stifle  prosecutions  of  a 
public  nature.  All  these  considerations  have  been  respectively 
brought  into  judgment,  and  pronounced  illegal.  And  wher- 
ever it  is  attempted,  by  a  contract,  to  prevent  the  due  course  of 
justice,  the  law  gives  no  remedy  upon  it.  As  if  a  man  promise 
money  to  another,  in  consideration  that  he  will  not  give  evi- 
dence in  a  cause;  such  promise  cannot  be  enforced,  on  account 
of  the  illegality  and  iniquity  of  suppressing  testimony  in  any 
oanse. 
Judgment  for  the  defendant. 


Sli^TE   V.  GOMMISSIOKERS. 

[3  Ouu  Law  Bbmm.  611.] 

Municipal  Oivigebs  Indigtablb  fob  Nxqueot. — ^Town  oommianonien,  who 
ftre  tnTestad  with  power  to  levy  taxes  to  keep  the  streets  in  order,  sre  lii^ 
ble  to  indictment  for  culpable  omission  and  neglect  to  repair  the  streets. 

IinncTMENT  against  the  commissioners  of  Fayetteville^  for  not 
repairing  the  streets  of  the  town.  The  case  was  heard  upon 
demurrer  to  the  indictment. 

Oaston,  for  the  defendants,  dted  Crown's  Ciro.  Companion 
807;  1  Hawk.  868;  Acts  1786,  c.  18,  sec.  4;  1715,  c.  86,  2* 
1784,  c.  U;  1786,  o.  18;  Private  Acts,  205;  2  Hayw.  228;  1 
Id.  243. 

McMiUan,  for  the  state,  cited  Private  Acts  1783,  o.  25,  seo. 
7;  Crown's  Ciro.  Companion,  548;  Doug.  797;  2  Coke's  insi 
701. 

By  Court,  Dasiel,  J.  It  is  referred  to  the  supreme  court  to 
decide  upon  consideration,  of  the  public  law,  and  of  the  private 
acts  which  have  been  passed  to  regulate  the  town  of  FayetteviUe 
(which  private  acts  are  a  part  of  this  case)  whether  the  persons 
who  hold  the  office  of  commissioners  are  liable  to  an  indictment 
upon  the  ground  that  the  streets  are  out  of  repair. 

We  are  of  opinion  the  defendants  are  subject  to  an  indict- 
ment, if  the  streets  of  the  town  are  permitted  to  be  and  remain 
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oat  of  repair.  Annoyances  in  highways  by  rendering  the  same 
inconvenient  or  dangerous  to  pass,  either  positively  by  actual 
obstructions,  or  negatively,  by  want  of  reparations,  are  deemed 
nuisances.  For  both  of  these,  the  person  so  obstructing,  or 
such  individuals  as  are  bound  to  repair  and  cleanse  the  same,  may 
be  indicted. 

Let  us  examine  who  are  bound  to  repair  and  cleanse  the 
streets  of  the  town  of  Fayetteville.  By  an  act  of  the  general  as- 
sembly passed  in  the  year  1787,  the  commissioners  are  invested 
with  full  power  and  authority  to  make  rules  and  regulations,  and 
to  pass  ordinances,  for  levying  and  collecting  taxes  on  the  persons 
and  property  in  said  town;  and  they  are  directed  and  empowered 
io  appropriate  the  money  which  they  shall  cause  so  to  bo  or  I- 
lected  to  various  objects  for  the  good  government  and  well-beini; 
of  said  town;  one  of  which  objects,  as  expressly  declared  by  ths 
act,  is  the  reparation  and  keeping  in  good  order  the  streets  of 
said  town.  It  is  not  denied,  that  the  keeping  the  streets  in  re- 
pair is  a  thing  that  concerns  the  public  in  general.  If  the- 
commissioners  are  guilty  of  omission,  in  laying  the  taxes,  and 
appropriating  some  part  of  the  proceeds,  in  repairing  the  streets, 
I  would  ask  if  they  have  not  completely  omitted  to  perform  an 
essential  duty,  imposed  upon  them  by  law,  which  duiy  was  of 
pnblic  concern?  The  law  says,  that  where  a  statute  commands 
or  prohibits  a  thing  of  public  concern,  the  persons  guilty  of  dis- 
obedience to  the  statute  are  liable  to  be  indicted  for  the  disobe- 
dience. The  commissioners,  instead  of  calling  out  the  hands  to 
work  on  the  streets,  like  an  overseer  of  the  public  roads,  call 
forth  the  pecuniary  resources  of  the  town,  and  hire  laborers  to 
perform  the  duty,  etc.  It  has  been  said  that  as  the  commission- 
ers are  annually  elected,  it  might  so  happen  that  one  set  of 
commissioners  might  be  punished  for  the  omissions  of  their  pre- 
decessors in  laying  the  taxes,  etc.  The  defendants  are  charged 
iR  the  indictment  with  their  own  culpable  omission  and  negli- 
gence, and  not  with  the  faults  of  others;  and  unless  this  prin* 
cipal  charge  in  the  indictment  be  substantiated,  they  cannot  be 
^nvicted.    The  law  requires  an  impossibility  of  no  man. 

The  demurrer  is  overruled. 

rx>WBiB,  J.    I  doubt 
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EoDDELL  V.  Ford.    . 

f9  BWMfMMD,  178.] 

InoLTBror  Bzouniro  Nonoi.— Th6  reputed  inaolvezu^  of  the  drawer  will 
not  naowrily  excue  demand  and  notice.  The  inBolvency  which  may 
exooae  want  of  notice  or  which  may  he  equivalent  to  notioe,  miui  be 
■oeh  an  ahaolnte  and  notorioua  insolvency  as  leaves  no  donbt  of  the  faot^ 

MonoH  for  a  new  trial  in  an  action  by  Eiddell,  the  indorsee, 
against  Ford,  the  indorser  of  a  promissory  note,  made  by  one 
Taylor,  in  favor  of  defendant.  The  note  was  due  April  1, 1806. 
A  witness  testified  that  in  June,  1806,  Eiddell  showed  to  him  a 
letter  reoeived  from  Taylor,  in  which  he  expressed  regret  at  his 
then  inability  to  pay,  and  requested  further  indulgence  for  sixty 
days,  which  £iddell  granted;  that  witness  told  Ford  of  this 
letter,  and  said  that  he.  Ford,  ought  to  pay  the  money ,  to  which 
Ford  replied  that  he  would  have  done  so  had  Eiddell  used  dili- 
gence to  get  the  money  from  Taylor.  There  was  no  evidence 
that  Eiddell  had  demanded  payment  of  Taylor  within  a  reason- 
able time,  or  had  given  notice  to  Ford.  It  did  appear  that  sub- 
sequently, in  1807,  Eiddell  recovered  a  judgment  against  Taylor, 
on  which  he  had  execution  issued,  and  levied  on  land  belonging 
to  Taylor,  but  the  sale  was  prevented  by  Eiddell's  attorney,  on 
the  ground  that  the  land  was  under  mortgage  to  certain  pcurties, 
who  were  willing  to  give  indulgence.  Taylor  was  generally  be- 
lieved to  be  insolvent. 

Yerdiot  for  the  plaintifT. 

Btchardsotif  in  support  of  the  motion  for  new 
Simons,  contra. 
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CoLCOCKy  J.^  It  does  not  appear  that  there  was  sufficient 
^▼idence  of  a  demand  on  the  maker  of  the  note^  and  notice  ol 
non-payment  to  the  indorser,  within  anj  time,  or  if  any,  within 
a  reasonable  time.  Notice  ought  to  be  sufficient,  although  it 
need  not  be  formal.  Besides,  there  was  evidence  of  indulgence 
given  by  the  indorsee,  which  seems  sufficient  to  exonerate  the 
indorser.  The  evidence  of  insolvency  was  not  complete,  even 
if  the  insolvency  of  the  maker  can  be  considered  as  sufficient 
reason  to  excuse  want  of  notice.  The  motion  ought  to  be 
granted. 

Bbevasd,  J.  In  order  to  fix  an  indorser,  it  is  neoessaiy  in 
general  that  the  holder  should  demand  or  use  due  diligence 
to  obtain  payment  of  the  maker  as  soon  as  the  note  becomes 
payable;  and  on  default  of  payment,  should  use  due  diligence 
in  giving  notice  thereof  to  the  indorser,  and  of  his  intention  to 
have  recourse  to  him.  It  is  also  usual  to  state  in  the  declaia* 
iion  a  demand  on  the  maker,  his  refusal  to  pay,  and  notice  to 
the  indorser;  but  there  may  be  circumstances  which  will  excuse 
actual  presentment  and  notice,  or  which  may  be  considexed 
equivalent  thereto. 

It  has  been  decided  in  our  courts  that  the  payee  of  a  note, 
indorsing  it,  knowing  the  insolvency  of  the  maker,  cannot  insisl 
on  notice.  In  England,  it  has  been  ruled  otherwise,  and  tha^ 
a  known  bankruptcy  is  not  equivalent  to  a  demand  or  notice: 
2  H.  Bl.  609.  It  is  the  general  understanding  of  the  parties, 
when  negotiable  paper  is  indorsed,  that  the  legal  consequences 
shall  attach,  and  that  an  indorser  is  entitled  to  all  the  privileges 
of  that  character.  The  necessity  of  a  demand,  notwithstanding 
the  bankruptcy  of  the  maker  or  acceptor,  in  order  to  charge  the 
indorser  or  drawer,  is  founded  solely  on  the  custom  of  mer- 
chants, it  is  said,  and  that  the  courts  cannot  change  the  custom: 
8  East,  242. 

In  this  state,  however,  the  rule  has  been  relaxed,  and  it  has 
been  determined  that  a  known  bankruptcy  shall  be  equivalent 
to  a  demand  and  notice.  The  case  of  Clark  v.  Administratrix  of 
Minion,  which  was  decided  in  the  constitutional  court  of  appeals 
at  Columbia,  in  AprU,  1807,  2  Brevard,  185,  established  that 
distinction.  The  case  was  tried  before  myself  in  the  court  of 
common  pleas  for  Kershaw  district;  the  action  was  against  the 
indorser's  administratrix,  upon  a  note  made  by  Douglass,  pay- 

*Tlie  coui  at  tills  time  wu  compoied  of  Oriink»»  Day,  Breraid,  Smitti,  HotI  and  Ool* 
took.  JJ.,  tbe  lattor  taking  the  place  of  Waties,  J.,  who  was  appointed  to  thseooftfll 
ibancery. 


Jan  1815.]  Ejddell  v.  Ford.  671 

able  the  first  of  April,  1802,  bearing  date  September,  1800.  It 
did  not  appear  when  it  was  indorsed,  in  fact,  otherwise  than  bj 
the  indorsement  itself,  which  was  dated  September,  1800;  the 
declaration  was  in  the  usual  form.  It  appeared  in  evidence 
that  Douglass,  the  maker,  became  insolvent,  and  was  declared 
£L  bankrupt,  the  ninth  of  November,  1801;  that  he  left  the  state 
in  a  vessel  bound  to  Liverpool,  in  February,  1802,  and  that  he 
landed  in  Jamaica,  where  he  afterwards  remained;  also,  that  he 
was  reputed  and  generally  believed  to  be  insolvent  from  the 
time  of  going  from  the  state.  No  evidence  was  given  of 
demand,  or  due  diligence  to  get  payment  from  the  maker,  noz 
any  notice  to  the  indorser  of  the  indorsee's  intention  of  resorting 
to  him;  a  motion  for  a  nonsuit  was  overruled,  and  the  plaintifl 
had  a  verdict.  I  held  that,  under  the  circumstances  of  the  case, 
it  was  not  incumbent  on  the  plaintiff  to  prove  any  demand  of, 
or  diligence  to  obtain  payment.  It  was  not  pretended  that  the 
evidence  to  excuse  the  want  of  notice  could  be  rebutted. 

After  hearing  arguments  for  a  new  trial,  the  whole  court, 
Oiimke,  Waties,  Bay,  Trezevant  and  Wilds,  JJ.,  confirmed  the 
law,  as  laid  down  by  the  district  court;  and  Judge  Waties,  in 
delivering  the  resolution  of  the  court,  said  that  the  strict  rule 
of  the  English  law  had  been  often  departed  from,  and  particu- 
larly in  the  case  of  KiddeU  v.  Perroneau,  which  had  been  de- 
cided in  Charleston  many  years  before;  he  further  declared  that 
a  known  bankruptcy  or  insolvency  was  equivalent  to  demand 
and  notice,  and  that  no  good  reason  could  be  assigned  to  the 
contrary.  I  am  not  disposed,  however,  at  present  to  carry  the 
doctrine  further  than  was  done  in  the  case  of  Clark  v.  MirUon's 
Adminisirairix.  There  was  no  proof  of  bankruptcy  in  this  case, 
nor  of  an  absolute  declared  insolvency,  under  the  insolvent 
debtor's  or  prison-bound's  acts. 

It  has  been  said  that  Taylor's  insolvency  was  known  to  Ford 
at  the  time  the  note  was  indorsed,  and  that  he  acknowledged 
it;  but  I  am  not  satisfied  that  such  an  insolvency  was  under- 
stood as  would  be  equivalent  to  a  declared  bankruptcy,  or  in- 
solvency of  record;  it  ought  to  be  an  utter  insolvency  at  the 
time  the  money  becomes  payable  to  excuse  the  want  of  ordinary 
diligence.  In  the  present  case  there  was  no  sufficient  evidence 
of  such  insolvency;  there  was  no  sufficient  evidence  of  due 
diligence  to  demand  payment  of  the  maker  of  the  note,  or  oi 
notice  to  the  indorser  to  satisfy  me  that  the  plaintiff  was  entitlec 
to  the  verdict  he  has  obtained.  Besides  I  am  not  certain  that 
ihe  indorsee  did  not  give  credit  to  the  maker,  and  allow  him 
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further  time  for  payment.  If  he  did  so,  the  indoraer  is  ab- 
solved from  all  responsibility.  I  think  the  circumstances  of  the 
case  are  strong  to  warrant  that  presumption.  If  I  were  sura 
that  the  jury  decided  this  point  in  favor  of  the  plaintiff  upon  a 
fair  and  full  consideration  of  the  evidence,  I  should  not  ventoie 
upon  this  ground  to  set  aside  the  verdict;  but  I  incline  to  think 
it  might  have  been  overlooked,  attending  to  other  points  which 
were  brought  more  strikingly  to  their  notice. 

I  do  not  feel  myself  at  liberty  to  presume  fraud  on  the  part 
of  the  indorser.  The  circumstances  of  the  case  do  not  authorize 
uie  belief  of  fraud  which  ought  to  be  sufficiently  proved,  and 
ought  never  to  be  presumed.  He  might  have  known  of  Tay- 
lor's general  want  of  means  to  pay  his  debts,  without  knowing 
that  he  was  utterly  insolvent;  many  men  are  deemed  insolvent 
on  account  of  their  involved  circumstances  and  want  of  active 
funds,  who  are  nevertheless  far  from  a  state  of  legal  insolvency; 
and  this  might  have  been  Taylor's  case  when  the  note  in  qu6s> 
tion  was  indorsed,  for  anything  that  appears  to  the  contnuy 
from  the  evidence  reported.  Upon  the  whole  I  am  of  opinion 
that  the  defendant  ought  to  have  another  opportunity  of  contest* 
ing  the  justice  of  the  plaintiff's  demand,  and  the  legsl  propiiely 
of  the  verdict  in  question. 

Gbdolb,  J.,  was  of  the  same  opinion. 

NoTT  and  Bat,  JJ.,  dissented. 

New  trial  granted. 

In  a  note  to  Bond  v.  Farnhamt  4  Am.  Deo.  47f  this  sabjeek  Is  ^»*"*^'— ^, 
and  it  ia  there  ahown  that  inaolvenoy  does  not  csaaae  demand  and  notiee; 
and  thia  ia  farther  ahown  by  the  oaaes  of  OtMem  v.  ffutekimaom^  amte^  66;  anA 
SoMc^ford  V.  DiUaway,  anU^  99. 


Chardon  v.  Oltphant. 

[3  BlBTASD,  183.] 

PowxB  07  Pabtiteb  attxb  Dissolution.— After  the  diaMlation  of  a  paii* 
nenhip,  the  admiaaion  of  a  debt  by  one  partner  ia  not  anffident  of  itMlf 
to  oharga  the  other  partnera,  and  no  act  can  be  done  by  one  wUdt  ia 
Kiw^itig  on  the  reat^  except  under  apeoial  oiroamatanoea. 

Motion  for  a  new  trial  in  an  action  of  assumpsit  to  recover 
the  value  of  certain  goods  alleged  to  have  been  sold  to  the 
iefendants.  The  defendants  sought  to  have  the  books  of  the 
plaintiff  containing  the  entry  of  sales  produced;  but  this  was 
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not  done,  nor  was  the  person  who  made  the  entries  offered  as  a 
witness,  or  examined  by  commission.  The  plaintiff  lived  in 
Philadelphia  and  the  defendants  in  Charleston,  at  the  time  of 
the  alleged  sales.  Plaintiff  produced  a  witness  who  testified 
that  he  heard  Oliphant  acknowledge  the  receipt  of  the  goods  as 
charged  in  an  account  similar  to  the  one  now  sued  upon.  Bat 
it  appeared  that  this  was  long  after  the  partnership  of  which 
Oliphant  was  a  member,  and  which  was  party  defendant  in 
this  action,  had  been  dissolved,  and  after  Oliphant  had  become 
insolvent. 

The  case  was  submitted  without  argument,  on  the  sufficiency 
of  this  acknowledgment  to  bind  the  firm. 

By  OouBi  The  evidence  was  not  sufficient,  under  the  cir- 
cumstances of  the  case,  and  ought  not  to  have  been  admitted 
after  the  dissolution  of  the  partnership  to  charge  the  conoem. 
At  any  rate,  the  books  of  account  ought  to  have  been  produced 
in  evidence,  or  else  their  non^production  satisfactorily  accounted 
for. 

CoLCOGX,  J.  This  action  was  brought  to  recover  the  value  of 
certain  goods  said  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendants,  and  the  evidence  offered  to  support 
it  was  the  declaration  of  one  of  the  copartners,  who  had  be* 
come  insolvent;  which  declaration  was  made,  too,  a  long  time 
after  the  dissolution  of  the  copartnership.  It  was  contended 
on  behalf  of  the  defendants,  or,  rather,  the  only  one  who  was 
said  to  be  solvent,  that  if  the  books  of  original  entry  of  the 
plaintiff  were  produced  and  examined,  it  would  appear  that  the 
goods  were  delivered  to  another  person;  and  generally  that  the 
evidence  was  insufficient  to  prove  the  sale  and  delivery.  It 
must  be  supposed  that  the  jury  thought  that  the  acknowledg- 
ment of  one  copartner  would  as  effectually  bind  the  firm  as 
that  of  an  individual  would  bind  himself;  but  in  this  they  were 
misinformed,  for  it  is  clear  that  after  the  dissolution  of  a  co- 
partnership, no  act  could  be  done  by  one  which  would  bind  the 
rest,  unless  under  special  circumstances;  much  less  can  the 
vague,  loose  declarations  of  one  copartner  be  permitted  to 
operate  against  the  rest,  but  no  reason  has  been  given  for  this 
attempt.  From  the  general  rules  of  evidence  in  such  cases, 
the  books  of  original  entry  should  have  been  produced,  or  evi- 
dence of  delivery  of  the  goods.  I  am  of  opinion  a  new  trial 
should  be  granted. 

New  trial  granted. 
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See  RooUs  ▼.  Wellford,  ante  510,  holding  a  similar  doctrine. 

Partner's  Powsr  atter  Dissolution. — For  special  poipoees  the  power  ol 
a  partner  to  charge  the  firm  oontinnes  after  a  disaohition;  not  in  fact  on  tha 
Bame  principle  ae  when  the  partnership  existed,  bat  on  account  of  a  spedal 
delegation  of  aathority.  Collyerthna  states:  "Notwithstanding  dissolution, 
a  partner  has  implied  authority  to  bind  the  fixm,  so  far  as  may  be  necessary 
to  settle  and  liquidate  existing  demands  and  to  complete  transactions  begun, 
but  unfinished  at  the  time  of  dissolution:"  Law  of  Partnership,  sec  5dO; 
BtUchart  v.  Dreaaer^  10  H.  A.  453.  Generally  a  dissolution  of  a  partnership 
leaves  every  partner  in  possession  of  the  full  power,  unless  specially  limited 
to  one  or  more,  to  pay  and  collect  debts;  to  apply  the  partnership  funds  and 
effects  to  the  discharge  of  the  firm  debts,  to  adjust  and  settle  the  unliqui- 
dated accounts,  and  to  make  due  releases,  discharges,  receipts  and  acknowl- 
edgments: HeaH  v.  Wal8\  75  HL  200;  Rvffner  v.  HewiU^  7  W.  Va.  SSd. 
Acting  on  this  principle,  the  courts  have  denied  the  authority  of  one  partner 
to  create  a  liability  on  his  late  partners,  which  does  not  necessarily  or  im- 
pliedly arise  from  the  previous  obligations  of  the  firm.  He  can  only  act  in 
respect  to  past  matters;  he  can  no  longer  make  a  new  promise  which  shall  be 
their  promise  as  well  as  his.  Hence  he  cannot  give  a  note  so  as  to  bind  the 
late  partners:  Palmer  v.  Dodge^  4  Ohio  St.  21;  WUson  v.  Forder,  20  Id.  89; 
Haddock  v.  Crocheron^  32  Tex.  276;  S.  C,  5  Am.  Eep.  244:  Cuny  v.  n7ute, 
51  CaL  530;  Brovm  v.  Broach,  52  Miss.  536;  Smith  v.  Shelden,  35  Mich.  42. 
But  to  exonerate  the  members  of  a  firm  from  liability  in  such  a  case,  notice 
of  the  dissolution  should  have  been  published:  CUy  Bank  v.  Chesney,  20  K. 
Y.  260.  So  the  implied  power  of  a  partner,  after  cUssolution  to  settle  out 
standing  business  of  the  firm,  does  not  extend  so  far  as  to  authorize  him  ta 
appear  for  his  copartner  in  a  suit  brought  against  the  partners,  though  upon 
a  firm  indebtedness:  ffaU  v.  Lanning,  91  U.  S.  160.  Bradley,  J.,  in  this 
case  says:  "In  the  case  of  BeU  v.  Morrison,  I  Pet.  351,  this  oonit  decided, 
upon  elaborate  examination,  that  after  dissolution  of  the  partnership  one  part- 
ner cannot  by  his  admissions  or  promises  bind  his  former  copartners.  Ap- 
pearance to  a  suit  is  certainly  quite  as  grave  an  act  as  the  acknowledgment  <rf 
a  debt.  It  is  well  settled  by  numberless  cases  that  even  before  dissolution 
one  partner  cannot  confess  judgment,  or  submit  to  arbitration  so  as  to  bind 
his  copartners:  Stead  v.  Salt,  3  Bing.  101;  Adams  y,  Bankart,  1  Cromp.  M. 
&  B.  681;  KariJtaus  v.  Ferrer,  I  Pet.  222,  and  cases  referred  to  in  Story  on 
Partnership,  sec.  114;  1  Am.  L.  Cas.  5  ed.  556;  Freeman  on  Judgments,  aec 
232;  CoUyer  on  Partnership,  sees.  469,  470;  Parsons  on  Partnership,  179, 
note.  It  is  equally  well  settled  that  after  dissolution  one  partner  cannot 
bind  his  copartners  by  new  contracts  or  securities,  or  impose  upon  them  a 
fresh  liability:  Story  on  Partnership,  sec  322;  Adams  v.  Bankart,  supra, 

*'Appearancetoasuitdoesimposeafreeh liability.  If  there isnodoubtof  the 
validity  of  the  demand  it  places  that  demand  in  a  position  to  be  made  a  debt  ol 
record.  If  there  is  doubt  of  it,  it  renders  the  defendant  liable  to  have  it  adjudi- 
cated against  him,  when  perhaps  he  has  a  good  defense  to  it.  On  principle^ 
therefore,  it  is  difficult  to  see  how,  after  a  dissolution,  one  partner  can  claim 
implied  authority  to  appear  for  his  copartners  in  a  suit  brought  against  the  firm. 
It  may  in  some  instances  be  convenient  that  one  partner  should  have  such 
authority;  and  when  such  authority  is  desirable,  it  can  easily  be  conferred* 
either  in  the  articles  of  partnership  or  in  the  terms  of  dissolution.  *  * 
•  •  •  pQ^  cases  can  be  found  in  which  the  precise  question  has  been 
raised.  The  attempt  to  exercise  such  a  power  does  not  appear  to  have  beev 
often  made.  Had  it  been,  the  question  would  certainly  have  found  its  way 
In  the  reports;  for  a  number  of  cases  have  c«  *ne  up  in  which  the  power  of  a 
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partner  to  appear  for  his  copartners  daring  the  continuance  of  the  partner- 
ship has  been  diacnssed.  The  point  was  raised  in  Phelps  t.  Brewer^  9  Cnah. 
390;  bat  the  coort,  being  of  opinion  that  the  power  does  not  exist  even  pend- 
ing the  partnership,  did  not  find  it  necessary  to  consider  the  effect  of  a  disso- 
lution apon  it.  In  Alabama,  where  a  hiw  was  passed  making  service  of 
process  upon  one  partner  binding  upon  all,  it  was  expressly  decided,  after 
quite  an  elaborate  argnment,  that  such  service  was  not  sufficient  after  a  dis- 
solution of  the  partnership,  and  that  acknowledgment  of  service  by  one  part- 
ner on  behalf  of  all  was  also  inoperative  as  against  the  other  partners:  Dun- 
can V.  Tombeckbee  Bank,  4  Port.  184;  Demott  v.  Swaim,  5  Stew.  &  Porter, 
293.  In  the  case  of  Loomia  v.  Pearson^  Harper,  S.  C.  470,  it  was  decided 
that  after  a  dissolution  of  partnership  one  partner  cannot  appear  for  the 
other;  although  it  is  true  that  it  had  been  previously  decided  by  the  same 
court  in  HcuiUt  v.  Struts  2  McCord,  311,  that  no  such  authority  exists  even 
during  the  continuance  of  the  partnership.  But  the  absence  of  authozities, 
as  before  remarked,  is  strong  evidence  that  no  such  power  exists." 

A  surviving  partner  cannot  bind  the  estate  of  a  deceased  member  of  the 
firm  for  debts  incurred  by  him  subsequently  to  its  dissolution  by  the  death 
of  suoh  member:  Cook  v.  Carmm^  45  Tex.  429. 

Power  to  Rettvib  LiABiLrriES.  —Considering  this  subject  Ptunons  (Partner- 
ship, 191)  says:  "But  it  does  not  follow  that  his  admissions  and  acknowledg- 
mentsy  as  those  of  one  well  acquainted  with  the  facts,  especially  if  they  are 
against  his  interest,  should  not  be  received  as  determining  a  question,  not  of 
future  promise,  but  of  a  past  fact.  We  cannot  but  think,  however,  that  the 
true  principle  which  should  decide  this  much-vexed  question  must  be  this: 
After  a  dissolution,  however  caused,  the  new  words  and  acts  of  those  who 
were  partners  shall  have  no  effect  upon  the  rights  or  obligations  of  their  former 
copartners,  excepting  so  far  as  these  words  and  acts  fairly  belong  to  the  set- 
tlement of  the  concern  and  the  power  which  each  partner  has  in  winding  it 
up^"  Practically,  this  question  becomes  important  as  to  the  power  of  a  part- 
ner to  make  such  an  acknowledgment  of  a  firm  debt  as  will  take  it  out  of  the 
statute  of  limitations,  and  on  this  the  decisions  differ.  A  leading  case  on  this 
subject  is  Wood  v.  Braddkk,  1  Taunt.  104.  The  question  in  this  case  arose 
as  to  the  power  of  one  partner  to  make  certain  admissions  binding  upon  his 
late  paitners.  Regarding  which  Mansfield,  C.  J.,  says:  "Clearly,  the  admis- 
sion of  one  partner,  made  after  the  partnership  has  ceased,  is  not  evidence  to 
charge  the  other,  in  any  transaction  which  has  occurred  since  their  separation; 
but  the  power  of  partners  with  respect  to  rights  created  pending  the  partner- 
ship, remains  after  the  dissolution.  Since  it  is  clear  that  one  partner  can  bind 
the  other  during  all  the  partnership,  upon  what  principle  is  it  that  from  the 
moment  when  it  is  dissolved,  his  account  of  their  joint  contracts  should  cease 
to  be  evidence;  and  that  those  who  are  to-day  as  one  person  in  interest,  should 
to-morrow  become  entirely  distinct  in  interest  with  regard  to  past  transactions 
which  occurred  while  they  were  so  united?" 

In  many  of  our  courts  the  doctrine  of  this  case  is  followed,  and  therefore 
the  acknowledgment  of  one  partner  after  dissolution  as  to  the  balance  of  an 
locount  has  been  held  competent  evidence  to  charge  the  others:  Vinal  v.  Bur^ 
rili^  16  Pick.  401;  Bridge  v.  Gray,  14  Id.  55;  Ide  v.  Ingraliam,  4  Gray,  106; 
Simpson  V.  Geddu,  2  Bay,  633;  Oarland  v.  Agee,  7  Leigh,  362.  In  Merr'Ut  y. 
Day,  9  Vroom,  32,  S.  C.  20  Am.  Eep.  362,  it  is  held  that  payment  of  interest 
on  a  note  drawn  by  a  firm,  by  one  of  the  members  after  the  dissolution  of  the 
6rm,  but  within  six  years  after  the  maturity  of  such  note,  will  renew  it  as 
sgsinst  the  statute  of  limitations.    A  very  able  opinion  is  given  in  this  cas* 
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by  Beaaley,  G.  J.  He  follows  the  doctrine  {roxn  WhUcomb  ▼.  IVkUmg,  Bong. 
652,  where  Lord  Mansfield  held  that  an  acknowledgment  by  one  of  fonr  joint 
promisors  would  take  the  case  oat  of  the  statute.  Beferring  to  the  decisions 
he  says:  *'JVood  y,  JSraddiek,  I  Taunt.  104,  was  similar  in  the  feature  now 
under  consideration,  to  the  present  case.  It  was  an  action  against  partners 
who  pleaded  the  statute  of  limitations,  and  the  bar  was  adjudged  to  be  re- 
moved by  an  admission  contained  in  a  letter  written  by  one  member  of  the 
firm  affc^  its  dissolution.  This  case  has  been  often  cited,  and  aeems  neyer  to 
have  been  questioned  by  the  English  courts,  and  is  relied  upon  as  authority 
by  the  chancellor  in  the  case  of  Pritchard  v.  Draper,  I  Euss.  &  M.  191.  This 
case  has  likewise  been  expressly  adopted,  and  its  doctrine  enforced  in  Massa- 
chusetts: CcK^y  V.  Shepherd,  11  Pick.  400;  Vinal  v.  BurriU,  16  Id.  401; 
Sigoumey  v.  Drury,  14  Id.  387.  The  same  rule  has  been  recognized  in  severU 
of  the  otiier  states;  in  Connecticut^  Bound  v.  Latkrop,  4  Conn.  336  [Betirddcif 
V.  IfaU,  36  Conn.  270];  in  Maine,  Shepley  v.  Waterhotue^  22  Me.  497;  in  Ver- 
mont, Wlieeloek  v.  DooUUle,  18  Vt.  440.  And  in  North  Carolina  and  Georgia 
it  was  explicitly  held  that  the  acknowledgment  of  the  debt  by  one  partner, 
though  after  the  dissolution  of  the  association,  will  prevent  the  operation  of 
the  statute:  McTntire  v.  Oliver,  2  Hawks.  209;  Brewster  v.  Hardman,  Dudley, 
138.  UntQ  quite  recently  this  was  also  the  settled  law  of  Kew  York:  Bwiik 
V.  Ludlow,  6  Johns.  267;  Johnson  v.  Bearddu^  15  Id.  3;  PaUereon  v.  ChoaU, 
7  Wend.  441.  But  the  case  of  Van  Keuren  v.  Parmelee,  2  N.  Y.  ISS3»  and 
Shoemaker  v.  Benedict,  11  Id.  176,  have  taken  the  opposite  view,  tevean^ 
these  earlier  decisions." 

Notwithstanding  this  able  opinion,  the  New  York  doetrina  is  adopted  in 
Bell  V.  Morrison,  1  Peters,  Sol ;  Belote  v.  Wynne,  7  Yerger,  634;  Muss  v. 
Donelson,  2  Humph.  166 ;  Levy  v.  Cadet,  17  8.  &  B.  126;  Exeter  Bamk  ▼. 
^t^'oan,  6N.  H.  124;  Masonv.  HoweU,  14  Ark.  199. 

In  some  states  there  are  statutes  which  define  the  powers  of  partMa 
after  dissolution,  as  in  California^  where  it  is  provided,  civil  oodo,  sea  2462: 
"A  partner  authorized  to  act  in  liquidation  may  indorse  in  the  name  of  the 
firm,  promissory  notes  or  other  obligations  held  by  the  partnership^  for  the 
purpose  of  collecting  the  same,  but  he  cannot  create  any  new  obliiptiaa  in  its 
name,  or  revive  a  debt  against  the  firm  by  an  aoknowledgmeiit  whan  an  ••> 
tion  thereon  is  baned  under  the  provisions  of  the  code  of  dvil  prooedanu" 


State  i:  Bbuce. 

[3BBSTASD.  904.] 

BiOBT  to  Makdamus. — Mandamus  will  not  lie  to  compel  the  managen  ef 
an  election  of  sheriff  to  return  a  candidate  duly  elected,  after  they  bad  osr 
tified  to  the  governor  that  the  election  was  null  and  void. 

Motion  to  set  aside  a  writ  of  maridamuB.  It  appeared  thai 
Nathan  Hanks  filed  a  petition  for  an  order  to  be  directed  to  the 
defendants,  managers  of  election,  to  show  why  a  mwndamuM 
should  not  issue  to  return  him  as  the  duly  elected  sherifiT  at  a 
certain  election.  The  petition  set  forth  that,  upon  counting  the 
votes,  it  was  ascertained  that  petitioner  received  a  majority  of 
f ortyHseven  votes.    The  answer  of  three  of  the  defendants,  in 
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-which  the  other  three  concurred  to  the  best  of  their  knowledge, 
^admitted  that  there  were  forty-seven  votes  in  favor  of  Hanks, 
but  that  they  did  not  declare  him  duly  elected  because  the  op- 
posing candidate,  John  M'Ba,  served  them  with  a  notice  of  his 
intention  to  contest  the  election.  At  the  trial  of  the  election, 
before  the  managers,  they  threw  out  the  forty-seven  votes  in 
favor  of  Hanks,  and  this  leaving  the  number  of  votes  for  each 
candidate  equal,  they  certified  to  the  governor  that  the  election 
was  void,  and  he  then  appointed  Mlta. 

The  grounds  upon  which  the  votes  were  rejected  appearing  to 
be  bad  to  Siotr,  J.,  before  whom  the  case  was  argued,  he 
-directed  the  defendants  to  show  cause  why  a  mandamua  should 
not  issue. 

The  defendants  showed  cause  as  follows:  1.  That  this  court 
had  no  jurisdiction,  because  the  legislature  has  given  the 
managers  a  judicial  and  disoretionaiy  power  to  judge  of  and 
determine  contested  elections  for  sheriffs,  without  making  them 
liable  to  the  control  of  any  other  tribunal;  2.  That  having  ful- 
^lled  the  duties  of  their  appointment,  and  made  a  determination 
thereof  according  to  their  best  judgment,  their  duties  and  office 
were  then  at  an  end;  8.  That  this  court  has  not  any  power  to 
-compel  them  to  decide,  according  to  any  judgment  but  their 
-own,  nor  to  pronounce  a  new  judgment,  after  they  had  decided 
the  case  and  given  judgment;  4.  The  party  had  another  remed; 
besides  appealing  to  a  writ  of  mandamtis;  6.  The  office  being 
not  vacant,  the  officers  had  no  right  to  act;  6.  That  all  the  votes 
iaken  at  the  poll  holden  at  Darlington  courtrhouse,  which 
amounted  to  a  greater  number  than  Hank's  majority,  were  void, 
because  the  said  votes  were  taken  by  only  one  manager,  to  wit, 
€^rge  Bruce,  although  two  were  appointed  jointly,  and  com- 
missioned by  the  governor  for  that  purpose,  the  other  manager 
being  absent  the  whole  time;  7.  Because  but  three  of  the  six 
managers  appointed  met  at  the  place  specified  by  law,  to  count 
ihe  votes,  etc.,  the  other  three  being  absent  the  whole  time;  8. 
Because  a  writ  of  mandamu8  could  not  issue  against  them,  inas- 
much as  their  office  was  a  voluntary  one,  which  they  had  a  right 
to  refuse  the  acceptance  of,  and,  a  fortiori^  had  a  right  to  decline 
acting  on,  when  they  chose. 

These  objections  were  all  overruled  and  a  writ  of  mandomru 
ordered  to  issue  against  the  managers,  directing  them  to  return 
Kathan  Hanks  as  the  duly  elected  sheriff  of  Darlington  distiiot. 

Motion  was  then  made  to  reverse  this  dedsion. 
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Levy,  for  the  motion. 
Blanding,  contra. 

CoLOOOK,  J.    In  this  case,  I  shall  take  no  notice  of  the  facte 
which  haTe  been  brought  to  the  Tiew  of  the  court,  as  to  the 
Ulegalitj  of  the  Totes  giTen^  and  the  conduct  of  the  managen. 
I  feel  no  inclination  to  extend  the  cognizance  of  this  court,  and 
am  of  opinion  that  we  haye  no  power  to  interfere  in  the  present 
contest.     I  would  remark  here,  that  throughout  the  argument, 
the  persons  who  decided  this  question,  are  spoken  of  as  mana- 
gers of  an  election.    It  is  true  that  they  acted  in  that  capadtf 
in  receiving  the  Totes;  but  when  the  question  of  the  right  to  the 
office  was  to  be  tried,  they  acted  as  a  court  for  the  purpose, 
says  the  act,  of  hearing  and  determining,  oyer  and  terminer,  the 
matter  in  dispute,  and  of  course  were  Tested  with  judicial 
powers;  and  being  so  Tested  without  an  appeal,  their  decision  is 
final  and  condusiTe.    In  all  the  variety  of  cases  which  have 
been  quoted  from  English  authorities,  it  will  be  observed  that 
there  was  no  other  tribunal  to  which  the  contending  parties 
could  resort  but  to  the  court  of  king's  bench.    But  here,  the 
legislature  have  expressly  provided  a  tribunal,  by  which  the 
right  of  these  persons  could  be  decided.    Had  they  not  done  so, 
we  should  have  taken  into  consideration  their  conduct  as  man- 
agers.   It  was  urged  that  this  court  should  do  so,  because  the 
court  and  managers  were  the  same  persons.    This  argument  may, 
VTith  propriety,  be  urged  to  the  legislature,  that  it  was  not 
proper  to  make  the  managers  judges  of  the  correctness  of  their 
own  conduct;  but  it  can  weigh  nothing  with  me.    The  case 
relied  on  from  Bay's  reports  of  the  commissioners  of  the  tobacco 
inspection  bears  no  analogy,  in  my  mind,  to  the  present  case; 
because  the  power  given  was  a  ministerial  one,  and  a  rule  of 
conduct  was  prescribed  by  the  act. 

In  all  such  cases  the  court  of  sessions  vriU  say  how  persons 
shall  act,  but  when  a  judicial  authority  is  given,  they  can  only 
say  they  shall  act,  but  will  not  say  how.  Str.  881, 892;  8  Binn. 
273.  Here  the  persons  appointed  by  the  legislature  have 
acted,  and  I  am  of  opinion  that  we  cannot  with  propriety 
question  the  justness  of  their  decision.  And  further,  it  is  a 
matter  of  importance  to  the  community  that  there  should  be  a 
sheriff,  although  it  be  not  a  matter  of  importance  who  it  may 
be.  The  legislature,  it  is  probable,  intended  this  as  a  summary 
and  expeditious  mode  of  deciding,  and,  I  think,  never  contem- 
plated the  interference  of  any  other  court.  I  am,  therefore,  in 
favor  of  the  motion. 
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Bbetabd,  J.  The  motion  in  this  case  is  to  reyerse  the  de- 
cision of  the  conrt  of  general  sessions  for  the  district  of  Dar- 
lington, by  which  a  peremptory  mandamiLa  was  ordered  to  issue 
to  the  defendants,  as  managers  of  an  election  for  sheriff  of  the 
said  district,  commanding  them  to  certify  to  the  goyemor  of  the 
state  the  due  election  of  the  prosecutor,  Nathan  Hanks,  to  fill 
the  office  of  sheriff  of  the  said  district,  pursuant  to  a  late  act  of 
the  legislature  of  this  state. 

An  application  was  made,  by  way  of  suggestion,  to  the  dis- 
trict court,  for  a  conditional  mandamus;  or,  in  the  altematiye, 
to  certify  as  required  by  the  prosecutor,  or  show  cause  to  the 
contrary.  The  cause  shown  was  deemed  insufficient,  and  the 
conditional  mandamus  issued.  The  sendee  of  this  mandamus 
was  accepted  by  the  defendants.  The  supposal  of  the  writ 
states  that  the  office  of  sheriff  of  Darlington  district  being 
Tacant,  and  the  defendants  being  appointed  managers  to  con- 
duct an  election  of  an  officer  to  supply  the  yacancy,  according 
to  law,  held  an  election  for  that  purpose,  the  result  of  which 
was  that  the  prosecutor,  Hanks,  was  duly  elected,  and  was 
declared  so  to  be  by  a  majority  of  forty-seyen  yotes. 

The  writ  was  returnable  to  the  court  of  general  sessions,  then 
flitting  in  Darlington  district,  on  the  Friday  next  after  the  test 
thereof,  yiz. :  the  third  Monday  in  March,  1812.  The  defend- 
ants appeared,  and  made  a  return  to  this  effect:  That  the  office 
being  yacant,  as  stated  in  the  writ,  the  defendants  were  ap- 
pointed managers  of  an  election  to  fill  the  yacancy,  pursuant  to 
the  directions  from  the  executiye  and  agreeably  to  l^w.  That 
three  of  them  only  were  present  when  the  yotes  were  counted. 
That  the  prosecutor  was  not  declared  duly  elected,  nor  con- 
sidered so  to  be.  That  a  scrutiny  was  demanded  by  John 
Mlta,  a  candidate  for  the  office,  and  that  upon  a  full  hearing 
upon  the  scrutiny,  it  did  not  appear  that  the  prosecutor  had  a 
majority  of  legal  yotes.  And  that,  in  duty  and  conscience,  the 
defendants  refused  to  certify  to  the  goyemor  the  election  of  the 
prosecutor,  but  certified,  for  reasons  set  forth  in  the  returns, 
that  the  election  was  null  and  yoid.  To  sundry  facts  and  cir- 
cumstances set  forth  in  the  supposal  of  the  writ,  tending  to 
charge  the  defendants  with  partiality  and  misconduct  as  mana- 
gers, they  reply  in  detail,  and  enter  into  particular  yindication 
of  their  conduct  and  characters,  and  close  by  submitting  the 
following  facts  and  legal  questions,  yiz. : 

They  allege  that  Peter  Edwards  was  appointed,  together  with 
Qeoige  Bnice,  to  manage  the  election  held  at  Darlington  court- 
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honse;  and  that  the  election  at  that  place  was  oondncted  bj 
George  Braoe  alone;  which  was  not  according  to  the  dizections 
of  the  legislature.  They  further  allege,  that  only  three  of  the 
six  managers  appointed  met  at  the  place  appointed  for  counting 
the  votes  and  declaring  the  election.  And  they  submit,  whether 
the  election  ought  not  to  be  considered  void,  as  it  was  not  managed 
by  all  the  managers  appointed  to  manage  the  same,  conjunctiTelj, 
but  by  some  of  them  in  the  absence  of  the  others,  and  without 
their  asmstanoe  or  concnrrence.  They  also  Bufaoiit,  whether 
they  can  legally  be  compelled  to  make  any  other  decision  than 
that  which  they  did  make;  or  to  decide  by  any  other  judgment 
than  their  own,  however  incorrect  it  may  seem  to  be,  as  in  qual« 
ity  of  managers  they  exercised  a  judicial  discretion,  and  did  not 
act  in  a  mere  ministerial  capacity.  It  was  objected,  and  argued 
in  the  district  court,  that  the  return  ought  to  be  quashed  for 
inconsistency;  because,  after  setting  forth  the  proceedings  of 
the  defendants  as  managers,  and  stating  facts  and  reasons  in 
justification  of  their  conduct  as  such,  the  return  goes  on  to  state 
other  facts  and  reasons,  to  show  that  the  defendants  could  not 
legally  act  as  managers  in  the  premises,  and  were  incompetent 
to  hold  and  declare  the  election.  Part  of  the  return  was  quashed 
for  inconsistency;  and  that  which  was  not  quashed  being  ad- 
judged insufficient,  a  peremptory  mandamus  was  ordered  to  issue. 
Prom  this  decision  of  the  district  court  the  defendants  entered 
an  appeal,  which  is  the  subject  of  the  prooent  motion.  To  form 
a  correct  opinion,  respecting  the  propriety  and  sufficiency  of  the 
return,  and  ihe  legality  of  the  decision  of  the  district  court,  it 
will  be  neoessaxy  to  attend  to  the  act  of  assembly,  passed  in  the 
year  1608,  authorizing  the  election  of  aherifis  of  the  several  dis- 
trict courts  by  the  resolution  of  the  legislature,  appointing  the 
managers  of  elections  for  members  of  the  legidatuxe,  passed  in 
December,  1809. 

The  act  of  1808  declares  that  in  case  any  vacancy  shall  hap- 
pen in  the  office  of  sheriff  of  any  district  court,  by  death,  removal 
out  of  the  state,  resignation,  removal  from,  or  expiration  of, 
office,  or  otherwise,  the  same  shall  be  filled  by  an  election,  to  be 
held  and  conducted  as  elections  for  members  of  the  state  legis- 
lature, after  twenty  days'  notice  by  advertisement.  And  the 
managers  are  required  to  meet  on  Thursday  next  after  the  elec- 
tion, to  count  over  the  votes  and  declare  the  election.  They 
are  also  required  to  certify  to  the  governor,  that  the  person  who 
shall  have  the  greatest  number  of  votes  has  been  duly  elected, 
unless  the  election  shall  be  contested,  in  which  case  the  man- 
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agers  are  anthoiized  and  reqtiired  to  deiermine  such  ooniested 
electdon,  on  the  grounds  stated  by  the  person  "who  shall  conieat 
the  same,  on  the  day  the  votes  are  connted  over.  The  act  fur- 
ther declares,  that  if  the  election  is  not  determined  to  be  void, 
the  managers  shall  certify  to  the  governor,  that  the  person  hav« 
ing  a  plurality  of  votes  has  been  duly  elected.  Ati<^  the  gov*- 
emor  shall  commission  that  person  who  shall  be  certified  to  him 
as  having  been  duly  elected.  If  no  person  shall  have  a  plurality 
of  votes  the  manages  shall  certify  accordingly,  and  the  governor 
shall  fill  up  the  vacancy  in  the  interim,  until  an  election  diall 
take  place.  So,  where  an  election  shall  be  dedaxed  void,  the 
goveEmor  shall  supply  the  vacancy. 

The  resolutions  of  the  legislature,  appointiog  managers  of 
the  elections  for  members  of  the  senate  and  house  of  repre- 
sentativee  of  this  state,  who  were  managers  of  the  elections  for 
sherifils,  at  the  time  when  the  election  in  question  was  directed 
to  be  held,  passed  in  December,  1809.  By  the  resolution  rela^ 
ing  to  Darlington  district,  it  appeals  that  George  Bruce  and 
Peter  Edwards  were  appointed  to  manage  the  election  at  Dar-* 
lington  court-house;  William  Brantlett  and  Moses  Waters,  to 
manage  at  Elijah  Hntaon's;  and  Daniel  Dubose  and  George 
Hnggins,  to  manage  at  Enos  James'.  This  resolution  directs 
that  one  manager  for  each  place  of  election  shall  meet  at  Dar- 
lington court-house,  to  count  over  the  votes  and  declare  the 
election.  From  these  premises  I  proceed  to  inquire,  1.  Whether 
the  proper  legal  remedy  in  a  case  like  the  present,  is  by  a  writ  ol 
mandamvs;  and  if  it  is,  2.  Whether,  under  the  ciroamatances  of 
this  case,  the  prosecutor  is  entitled  to  the  benefit  of  it  This 
last  inquiry  will  involve  the  question,  whetiier  the  return  to  the 
writ  ought  to  be  deemed  sufficient;  and  whether,  although  it 
may  be,  in  some  respects,  de&otive,  a  peremptory  mandamuM 
ought  to  issue. 

1.  A  mandamvs  is  a  criminal  process,  relative  to  civil  rights. 
In  England,  it  issues  out  of  the  king's  bench,  and  is  denomi- 
nated a  prerogative  writ.  In  this  country,  the  sources  of  all 
power  and  prerogative  is  the  people.  For  the  public  good,  the 
courts  of  sessions  of  this  state  are  entitled  to  exercise  the  same 
authority  and  general  superintendency  over  all  inferior  juris- 
dictions and  persons,  which  the  court  of  king's  bench,  in  Eng- 
land, has  a  right  to  exercise;  to  compel  them  to  do  justice  in 
matters  appertaining  to  their  office  and  duty,  and  to  enforce 
obedience  to  acts  of  the  legislature.  And  it  is  more  especially 
the  duty  of  the  courts  to  exercise  this  power  where  the  admin* 
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istration  of  justice  and  the  public  interest  is  concerned:  Bull. 
N.  P.  199;  8  Bl.  Com.  110;  2  Esp.  666;  8  Burr.  1267.  In  all 
cases  where  there  is  a  specific  legal  right,  there  ought  to  be  a 
specific  legal  remedy;  and  I  believe  it  may  be  safely  asserted, 
as  a  general  proposition,  that  where  there  is,  with  us,  such  a 
right,  there  is  also  a  corresponding  remedy.  It  is  an  established 
maxim  of  law,  that  where  there  is  a  specific,  l^gal  right,  and  no 
other  specific,  legal  and  operative  remedy,  a  mandamtis  is  a 
proper  remedy,  upon  reasons  of  justice  and  public  policy,  to 
preserve  order  and  good  government.  Where  any  one  has  been 
unlawfully  kept  out,  or  dispossessed,  of  an  office,  to  which  ha 
is  entitled,  it  lies  to  admit  or  to  restore  him;  4  Burr.  2044;  8 
Id.  1266;  1  W.  Black.  647. 

It  is  always  incumbent  upon  him,  who  claims  the  ben^t  of 
this  process,  to  show:  1.  That  he  has  a  specific,  legal  right; 
and,  2.  That  he  has  no  other  si>ecific,  legal  remedy.  It  must 
be  admitted,  that  the  office  of  sheriff  is  of  considerable  import- 
ance to  the  public;  and  it  materially  concerns  the  administra- 
tion of  justice,  and  the  peace  and  good  order  of  dvil  society. 
It  is  interesting  to  the  public,  that  an  officer  of  such  considera- 
tion, if  he  has  a  right  to  the  office,  and  is  unlawfully  kept  out 
of  it,  should  be  admitted  to  fill  it;  and  if  he  has  been  unjustly 
and  illegally  removed  from  it,  that  he  should  be  restored  to  it 
as  speedily  as  possible.  It  is  also  an  important  right,  which 
the  individual  who  is  injured,  may  legally  insist  upon,  and 
which  ought  to  be  secured  to  him;  the  office  being  one  of  profit 
as  well  as  trust.  It  is  said  to  be  discretionary  in  the  court  to 
grant  or  refuse  a  mandamus;  but  a  discretion,  regulated  by  the 
rules  and  principles  of  law,  must  be  understood;  and  not  an  ar- 
bitrary and  capricious  discretion.  Therefore,  every  citizen  must 
be  legally  entitled  to  the  aid  of  this  process,  who  can  show 
clearly  to  the  satisfaction  of  the  court,  that  he  has  such  a  right, 
as  the  law  ought  to  protect  and  vindicate,  and  has  no  other  spe- 
cific remedy,  of  which  he  can  legally  avail  himself.  If,  then, 
in  this  case,  it  should  be  admitted  that  the  prosecutor  is  en- 
titled to  fill  the  office  of  sheriff;  if  the  defendants  ought  to  have 
certified  that  he  was  duly  elected  to  that  office,  and  that  they 
improperly  and  illegally  withhold  their  certificate,  by  means  of 
which  his  commission  is  refused,  and  another  person  has  been 
commissioned  in  his  stead;  and  if  he  has  no  other  legal  remedy, 
whereby  be  can  obtain  adequate  relief,  it  seems,  beyond  all 
doubt,  that  he  is  entitled  to  his  writ  of  mandamus.  Whether 
the  prosecutor  has  made  out  such  a  case  as  entitles  him  to  thi 
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writ  upon  these  principles,  or  not,  will  be  the  subject  of  inquiiy 
in  the  sequel.  Meanwhile,  it  is  necessaxy  to  notice  and  answer 
the  objection  of  the  defendants,  that  conceding  the  point,  as  to 
the  right  of  the  prosecutor  to  the  certificate  he  claims,  and  that 
the  defendants  unjustly  withhold  it,  yet  that  he  has  another 
specific,  legal  remedy,  and  therefore  he  cannot  be  entitled  to  a 
mandamiLS.  A  quo  warranto,  it  is  pretended,  is  the  proper  rem- 
edy in  a  case  of  this  kind.  In  this  country,  the  people  being 
the  fountain  of  power  and  jurisdiction,  as  the  crown  is  said  to 
be  in  England,  if  any  person  or  corporation  take  upon  them 
to  exercise  any  office  or  jurisdiction  without  being  legally  au- 
thorized so  to  do,  the  court  of  general  sessions,  possessing  the 
powers  of  the  court  of  K.  B.,  in  England,  will  punish  them  for 
such  usurpations;  and  to  that  end  it  is  said  will  require  them 
to  show  by  what  authority  they  claim  to  exercise  any  particular 
office  or  jurisdiction.  The  old  method  of  doing  this  was  by 
quo  warranto,  which  has  been  changed  to  an  information  in  na- 
ture of  a  quo  warranto.  The  statute  9  Anne,  c.  20,  F.*L.  app. 
No.  1,  p.  21,  extends  and  facilitates  this  remedy,  in  relation  to 
usurpations  of,  and  intrusions  into,  or  unlawfully  holding  of, 
the  offices  and  franchises  mentioned  in  the  act,  that  is,  corpora- 
tion franchises  and  offices:  2  Inst.  282;  9  Coke,  28;  6  Com.  Dig. 
1G2;  2  Str.  1213;  1  Id.  621,  299;  2  Just.  496;  2  Hawk.  F.  C; 
BuU.  N.  P.  210;  1  Burr.  673. 

It  is  easy  to  see  that  this  remedy  cannot  be  properly  applied 
in  the  present  case;  first,  because  the  office  of  sheriff  is  not  a 
corporate  office  or  franchise;  secondly,  because  if  it  has  been 
filled  by  the  goyemor,  in  consequence  of  the  certificate  of  the 
managers  that  the  election  was  Toid,  it  has  been  lawfully  filled; 
and  the  incumbent  is  not  a  usurper  or  unlawful  intruder;  and 
thirdly,  because  although  the  present  incumbent  may  have  in- 
truded himself  unlawfully  into  the  office,  and  although  he  may 
be  ousted  from  it  by  a  quo  warranto,  yet  it  would  not  follow,  as 
a  matter  of  course,  that  the  prosecutor  is  entitled  to  fill  the 
office,  nor  would  this  process  admit  him  to  it,  or  reinstate  him 
therein.  The  principal  object  of  a  quo  warranto  is  to  ascertain 
disputed  facts,  and  dispossess  the  person  who  has  unlawful 
possession.  In  this  case,  there  is  no  necessity  for  ousting  the 
person  appointed  ad  interim.  Besides,  it  may  well  be  doubted 
whether,  consistently  with  the  third  article  of  our  constitution, 
this  mode  of  criminal  prosecution  can  be  l^ally  used,  except 
in  qui  tarn  prosecutions,  where  the  informer  is  interested  in  re« 
covering  the  penalty,  and  which  partake  of  the  nature  of  civil 
actions:  4  Bl.  Com.  303;  Bac.  Abr.,  qui  tarn. 
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It  appears  to  me  that  a  palpable  and  gross  violation  of  publie* 
duty,  by  persons  appointed  to  execute  an  o£Sce  or  tnist  relating 
to  the  public,  or  the  unlawful  exercise  of  public  functions,  are- 
offenses  punishable  by  indictment;  and  that  proceedings,  by 
way  of  information,  or  by  quo  toarrardo^  are  unneoessaiy  as  well 
as  unconstitutional. 

Another  objection  of  the  defendants  to  the  proceedings  by 
mandamua,  is,  that  the  office  of  manager  of  an  election  cannot 
be  imposed  by  law  on  any  one;  that  he  who  undertakes  to  act 
in  such  an  office  does  it  Toluntarily,  and  in  discharging  the- 
duties  thereof,  acts  gratuitously;  and,  therefore,  it  is  inferred 
that  he  cannot  be  compelled  to  act  otherwise  than  seems  to  him 
right  and  proper.  This  objection  is  not  well  founded  in  reason, 
or  the  principles  of  law.  If  the  office  was  one  which  did  not 
concern  the  public,  the  argument  might  be  good;  but  the  office- 
of  managers  of  elections  is  one  which  deeply  affects  the  interesfca 
of  society;  and  if  any  one  will  accept  the  office,  and  undertake* 
to  act  in  it,  which  he  is  not  compelled  to  do,  he  must  take  care- 
to  act  according  to  law,  and  according  to  his  best  ability  and 
knowledge.  If  he  will  not  do  so,  the  courts  of  general  sessiona 
have  the  power,  and  it  is  the  duty  of  those  courts,  to  coerce  him, 
and  compel  obedience  to  the  law.  But  it  is  again  objected  by 
the  defendants,  that  in  the  exercise  of  the  duties  and  powers  of 
managers,  they  acted  judicially  as  well  as  ministerially;  and 
that  they  had  a  discretion,  which  cannot  be  examined  and  con- 
trolled by  any  other  tribunal — ^unless  it  be  to  punish  them  for 
their  misconduct;  and,  therefore,  a  mandamua  does  not  lie.  If 
the  decisions  of  the  managers,  in  the  course  of  the  election,  and 
in  conducting  the  scrutiny  in  question,  were  in  the  exercise  of 
authorities  purely  judicial,  and  it  appeared  that  they  had  kept 
within  their  jurisdiction;  notwithstanding  it  might  appear  ta 
another  tribunal  that  their  judgment  was  not  sound,  and  that 
their  decisions  were  erroneous,  yet  no  writ  of  mandarmis  woidd 
lie,  to  oblige  them  to  adopt  any  other  mode  of  decision  than 
that  which  their  own  judgment  would  sanction.  But  the  author** 
ity  of  managers  is  not  purely  judicial.  Their  discretion  is  lim- 
ited by  legal  restraints;  and  being  inferior  magistxates  of  a 
mixed  character,  even  though  they  should  confine  themselves- 
within  the  bounds  of  their  jurisdiction,  yet  they  must  be  subject 
to  the  visatorial  jurisdiction  of  the  court  of  general  sessions,  to 
regulate  and  correct  them  in  the  exercise  of  their  discretionary 
power:  10  East,  403;  7  Id.  92.  If  they  act  from  undue  mctives, 
or  gross  error,  or  misconception  of  the  subject,  it  seems  unques* 
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tionable  that  the  court  of  general  sessione  may  lawfully  inter- 
pose, to  prevent  a  failure  of  justice  and  defect  of  police;  to 
vindicate  the  rights  of  the  community,  and  promote  the  public 
welfare. 

2.  Having  disposed  of  the  objections  to  the  mode  of  proceed- 
ing adopted  on  the  part  of  the  prosecutor,  it  remains  to  con- 
sider the  merits  of  his  claim,  and  the  sufficiency  of  the  defense 
which  has  been  made  in  opposition  to  it.  To  authorize  the  in- 
terposition of  the  court  of  general  sessions,  by  way  of  manda- 
fHus,  it  ought  to  appear  to  the  satisfaction  of  the  court  that 
there  is  a  specific  legal  right,  as  well  as  the  want  of  a  specific 
legal  remedy.  The  party  claiming  the  aid  of  this  process  must 
show  a  title;  at  any  rate,  a  good  color  of  title;  Bull.  N.  P. 
199;  1  Str.  536.  Itmust be(/ie prima /octe,  a  good  legal  title,  and 
not  an  abstract  moral  right.  When  the  right  plaintiff  appears, 
a  mandamus  generally  goes  upon  the  first  motion  to  admit 
him  who  has  the  right.  The  writ  concludes  with  com- 
manding obedience,  or  cause  to  be  shown  to  the  contraiy- 
Boll.  N.  P.  201.  If  the  return,  upon  the  face  of  it,  is  insufficient, 
the  court  wUl  grant  a  peremptory  mandamwi^  and  if  that  is  not 
obeyed,  an  attachment  for  contempt:  Esp.  Dig.  686.  If  the 
return  upon  the  faoe  of  it  be  good,  but  the  matter  of  it  be  false, 
an  action  upon  the  case  lies  for  the  party  injured,  against  the 
persons  making  such  false  return;  and  the  return  may  be  joint 
or  several.  The  writ  shall  be  taken  reddendo  singula^  singulis. 
If  the  matter  concern  the  public  government,  and  no  particular 
person  be  so  interested  as  to  maintain  an  action,  the  court  will 
gxant  an  information,  or  indictment,  against  the  persons  mak- 
ing the  false  return:  Salk.  374;  Bull.  N.  P.  202.  If  the  re- 
turn be  falsified,  the  court  will  grant  a  peremptory  mandamtisi 
Salk.  340.  This  was  the  method  of  proceeding  at  common  law. 
The  statute  9  Anne,  c.  20,  extends  and  facilitates  the  pro- 
cedure in  relation  to  corporate  offices  and  franchises. 

The  prosecutor  in  this  case,  having  shown  a  prima  facie  legal 
title  to  the  certificate  claimed  from  the  defendants,  if  no  rettum 
had  been  made,  or  if  the  return,  upon  the  face  of  it,  apx>eared 
manifestly  insufficient,  it  was  certainly  right  to  grant  a  peremp- 
tory mandamvM  to  compel  the  defendants  to  do  the  act  required 
of  them,  which  it  would  appear  to  be  their  duty  to  do.  But  it 
seems  to  me,  the  return,  upon  the  face  of  it,  is  substantially 
sufficient,  though  the  matter  of  it  may  be,  for  aught  I  know, 
false.  If  the  return  is  substantially  sufficient  upon  the  face  of 
it,  the  court  ought  not  to  have  granted  a  peremptory  mandamus 
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until  the  return  was  falsified  in  a  civil  action  or  criminal  prose- 
cution, wherein  the  disputed  facts  had  been  tried  and  ascertained 
by  a  juiy:  Doug.  167.  The  return  is  clear  and  express  that 
the  prosecutor  was  not  duly  elected;  and  the  facts  are  stated 
from  which  this  conclusion  is  drawn.  Some  of  these  facts  have 
been  controTerted  by  the  prosecutor,  but  they  cannot  be  legally 
decided  on  but  by  a  jury:  3  Burr.  1266;  1  Wils.  266.  Befoie 
the  mandamus  was  granted,  it  ought  to  have  appeared  that 
there  had  been  a  default:  Bull.  N.  P.  199.  From  the  return, 
it  does  not  appear  that  there  was  any  default  which  can  be  con- 
strued  to  give  any  right  or  title  to  the  prosecutor,  without  pre- 
judging questions  of  fact  which  are  properly  triable  by  a  juiy. 

The  court  will  never  presume  that  a  public  officer  has  not 
done  his  duty.  There  is  no  proof  that  the  managers  have  been 
wanting  in  integrity;  that  they  have  violated  their  oaths.  If 
they  have  acted  ignorantly,  mistaken  their  duty,  and  made  a 
false  or  inconsistent  return,  yet,  if  the  right  of  the  plaintiff  is 
still  doubtful,  the  court  ought  not  to  grant  a  peremptory  man- 
damns:  2  Esp.  Dig.  666.  But  it  has  been  said,  the  return  is 
inconsistent,  and  the  greater  part  of  it  was  quashed  for  that 
cause;  and  rest  of  the  return  being  insufficient  on  the  face  of 
it,  the  court  did  right  in  granting  a  peremptory  mandamus.  To 
this  I  answer,  that  if  the  return  could  be  considered  so  inoon* 
sistent  as  to  justify  the  court  in  quashing  it,  yet  I  think  it  would 
have  been  more  advisable  to  have  afforded  the  defendants  an 
opportunity  of  amending  it;  especially  as  they  acted  under  the 
obligation  of  an  oath,  in  a  public  capacity,  and  cannot  be  sup- 
posed well  versed  in  matters  of  this  sort,  wherein  scientific  skill 
and  technical  ingenuity  may  be  necessary  to  a  complete  legal 
defense.  In  addition  to  this,  it  may  be  worthy  of  consideration 
that  there  might  be  some  danger  from  negligence  or  design  of 
bringing  into  an  important  public  office  a  man  who  is  not  the 
choice  of  those  by  whom  he  ought  to  be  fairly  elected,  by  the 
mere  inconsistency  of  a  return  to  a  mandamus^  But,  waiving 
every  consideration  of  this  sort,  I  am  of  opinion  the  return  ib 
not  justly  chargeable  with  inconsistency,  and  that  it  ought  not 
to  have  been  quashed.  I  admit  that  a  return  to  a  mandamus 
may  be  quashed  for  inconsistency:  6  T.  B.  66.  But  I  deny  that 
in  this  case  there  was  any  such  inconsistency  as  is  to  be  found 
in  the  cases  where  the  return  has  been  quashed. 

In  the  case  of  The  King  v.  Mayor  of  Tork,  6  T.  B.  66^  the 
return  stated  that  Sinclair  was  duly  elected,  which  could  not  be 
the  case  if  the  council  had  not  been  lawfully  assembled;  and 
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then  it  proceeded  to  state  that  the  council  was  not  lawfully 
convened,  which  is  a  palpable  inconBifltency.  There  is  no  such 
inconsistency  in  the  present  case.  The  defendants  state  the 
facts,  which  it  was  their  duty  to  do,  and  submit  the  questions 
arising  from  them  to  the  court.  They  do,  indeed,  state  that  the 
election  was  held  and  conducted,  and  the  scrutiny  disposed  of, 
in  the  manner  they  represent;  but  they  do  not  say  that  it  was  a 
lawful  election,  but,  on  the  contrary,  that  the  election  was 
illegal  and  void;  so  that  howeyer  inconsistently  they  may  have 
acted  in  managing  the  election  and  conducting  the  scrutiny,  no 
inconsistency  is  found  in  the  return.  The  return  is  clear  and 
distinct  in  stating  that  the  prosecutor  was  not  duly  elected  by  a 
plurality  of  legal  votes,  nor  considered  to  be  so,  and  that  the 
election,  upon  a  scrutiny,  was  declared  to  be  void.  The  incon- 
sistency is  not  found  in  the  general  result  or  conclusion  from 
the  facts  set  forth;  the  return  only  shows  that  there  was  an 
inconsistency  in  the  conduct  of  the  managers  in  first  doing,  as 
lawful  and  right,  what  they  afterwards  returned  to  be  illegal 
and  void.  This,  surely,  does  not  impeach  the  return,  for  it  was 
their  duty  to  state  facts;  and  it  is  not  improbable  that,  after 
baring  done  what  they  conceived  at  the  time  to  be  authorized 
and  proper,  they  became  doubtful  of  the  propriety  and  correct- 
ness of  what  they  had  done,  or  were  satisfied  that  it  was  wrong. 
In  either  case,  they  have  acted  properly  in  stating  the  facts, 
and  submitting  the  questions  of  law  arising  from  them  to  the 
court.  And  as  there  is  no  good  ground  for  questioning  their 
integrity,  I  am  of  opinion  their  return  is  entitled  to  great 
indulgence.  The  greatest  inconsistency  they  have  committed 
was,  in  my  opinion,  in  certifying  at  all,  for  reasons  I  shall 
presently  mentioo.  It  is  a  reasonable  and  vrise  rule,  that  if  it 
appear  upon  the  face  of  the  return  that  the  party  has  no  right 
to  the  office,  though,  in  other  respects,  the  return  be  bad,  yet 
the  court  will  not  grant  a  peremptory  mandamus*  Bull.  N.  P. 
207;  Say.  89.  The  return  is  conclusive,  until  falsified,  by  the 
verdict  of  a  jury,  that  the  party  in  this  case  has  no  right  to 
the  office,  or  to  the  certificate  he  claims;  therefore,  the  writ 
ought  not  to  issue.  The  return,  too,  states  a  material 
fact,  which  must  be  taken  as  true,  and  which  deserves  the 
serious  consideration  of  this  court.  And  there  is  another  fact 
of  a  like  nature  which  appears  from  the  proceedings,  and  ought 
to  be  noticed.  The  first  is,  that  Peter  Edwards,  one  of  the 
persons  who  was  appointed  to  manage  the  election  at  Darling- 
ton court-house,  did  not  appear  there  and  act  as  manager. 
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The  second  is,  that  the  same  Peier  Edwards  did  not  appearand 
act  with  the  other  persons  appointed  managers  of  the  elections 
for  Darlington  district  at  the  scnitiny  which  took  place.  There 
is  nothing  m  the  objection  that  only  three  of  the  six  managers 
met  to  count  OTcr  the  votes,  since  one  manager  from  each  place 
of  election  did  meet;  and  the  resolution  appointing  the  mana* 
gers  directs  that  it  should  be  so. 

It  is  a  general  rule  that  where  the  legislature  expressly  requires 
a  joint  execution  of  a  power,  or  wherever  a  power  is  given  to 
several  persons  to  do  any  particular  act,  they  must  all  concur  in 
the  execution  of  it;  unless  it  should  be  attended  with  manifest 
inconvenience  to  obtiun  it:  8  T.  B.,  592:  I  do  not  know  how 
far  an  argument  ab  tncont^eni^n^i -ought  to  have  weight  in  such 
a  case  as  this;  because  many  acts,  to  be  done  by  managers,  re- 
quire the  exercise  of  judicial  discretion;  and  all  acts  of  judg- 
ment ought  to  be  done  together.  The  persons  authorized  to  do 
the  act,  must  counsel  and  advise,  deliberate  and  concur.  The 
act  to  be  done  by  them  must  be  done  wno  flatvL^  and  proceed 
from  their  united  judgment:  1  Burr.  136;  2  Bl.  1017,  3  T.  B. 
89;  8  East,  319;  2  Id.  244;  13  Yin.  Abr.  421;  2  Just.  380; 
Co.  Lit.  112  b;  C.  113  a;  4  Burr.  2241;  3  T.  R.  199;  1  Bay.  3« 
[1  Am.  Dec.  621].  On  this  ground  I  think  the  election  at  Daiv 
lington  court  house  was  illegal,  and  void,  and  that  the  pro- 
ceedings upon  the  scrutiny  were  void  also.  Also,  that  the  de- 
fendants were  not  competent  to  certify  to  the  governor  at  all 
as  managers,  without  the  concurrence  of  Peter  Edwards,  who 
was  appointed  jointly  with  them,  to  manage  the  elections  for 
Darlington  district,  and  certify  in  favor  of  the  persons  having 
the  greatest  number  of  votes  for  sherifiT. 

The  managers  are  certainly  empowered,  by  the  wording  of 
the  act  of  1808,  to  determine  that  an  election  held  for  sheriff  is 
void;  and  so  to  certify  to  the  governor;  but  this  must  be  done 
by  them  all  conjointly,  and  not  by  a  majority.  At  any  rate, 
they  must  all  be  present  and  act  together,  though  a  majority 
should  have  a  right  to  decide. 

There  is  nothing  I  can  find  in  any  of  the  acts  of  the  legisla- 
ture, or  in  the  resolutions,  respecting  the  appointment  of 
managers  of  elections,  to  authorize  a  majority  of  them  to  act 
and  determine  in  cases  of  election  for  members  of  the  legisla- 
ture, or  of  sheriff.  It  would  be  wise,  perhaps,  in  the  legisla- 
ture, to  provide  against  the  inconveniences  which  may  result 
from  the  obstinacy  of  a  joint  manager,  or  from  accident;  bat, 
until  they  do  so,  I  am  bound  to  take  the  law  as  I  find  it,  an^ 
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am  clear  that  I  have  no  power,  if  I  had  the  inclination,  to  alter 
or  amend  it.  If  the  managers  who  conducted  the  soratiny  were 
authorized  to  do  so,  there  is  an  end  of  the  question  as  to  the 
right  of  the  prosecutor  to  a  certificate.  The  person  who  de- 
manded the  scrutiny  had  a  right  to  do  so;  and  no  certificate 
-could  be  given  until  the  scrutiny  was  lawfully  decided.  It  has 
not  yet  been  lawfully  decided,  and  therefore  no  certificate  can 
yet  be  given. 

Upon  the  whole,  my  opinion  is,  that  as  it  must,  at  least,  be 
•doubtful  and  uncertain,  whether  the  defendants  are  authoriirod 
.and  legally  bound  to  certify  to  the  governor,  that  Nathan 
Hanks,  the  prosecutor,  "  has  had  the  greatest  number  of  votes, 
and  has  been  duly  elected  *'  sheriff  of  Darlington  district,  they 
-cannot  legally  be  compelled  so  to  certify;  and,  consequently, 
that  the  decision  of  the  court  of  general  sessions,  directing  a 
peremptory  mandamus  to  issue,  was  erroneous,  and  ought  to  be 
jreversed. 

Bat,  J.  delivered  a  ooncurxing  opinion. 

Qrdceb,  J.,  was  of  the  opinion  that  the  motion  should  be 
«Uscharged. 

Motion  granted. 

For  cases  on  fnoiidbmtif,  see  Rtmbd  v.    WiMmiUerf  1  Am.  Deo.  411; 
Brandery,  Jtutket,  2  Id.  006;  Dew  v.  Judgfia,  3  Id.  039^  and  Common' 


Henning  v.  Withers. 

[3  Bbbtabd,  458.] 

Bbsach  ov  Covsnavt  ov  Wabkantt.— In  case  of  an  eviotioii,  the  meaaon 
of  damagea  on  a  Ineaoh  of  the  coYenant  of  wananty  is  the  oonaideratioii 
paid  with  interest 

OoHSXQUZNTiAL  Damaoss. — Consequential  damsigea  caanoi  be  reoovered  fof 
a  breach  of  the  covenant  of  warranty: 

Motion  for  a  new  trial  in  an  action  on  a  bond. 

Eichirdson^  in  support  of  Uie  motion. 

Simmons,  contra. 

CoLOooE,  J.  The  defendant  set  np,  by  way  of  discoont,  n 
•deficiency  of  the  land  which  was  the  consideration  of  the  bond. 
Both  surveyors  agreed  that  a  small  stream,  and  the  adjoining 
«wamp,  for  one  fourth  of  a  mile  in  length,  and  from  two  chains 
^to  four  and  a  half  chains  in  width,  part  of  the  same  land  war- 
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ranted  to  def  endant,  was  taken  off  by  a  title  paramount  to  that 
giTen  by  plaintiff  to  defendant.    Upon  this  stream,  but  further 
down,  it  was  proTed  that  the  defendant  had  built  a  saw-mill^ 
which  for  about  three  months  in  the  year  would  yield  about  one 
thousand  feet  per  day;  and  the  witness  agreed,  that  by  losing 
the  slip  of  land  in  question,  the  production  of  the  saw-mill 
would  be  lessened  to  about  four  hundred  or  five  hundred  feet 
per  day,  because  the  head  of  water  would  be  much  lessened, 
the  defendant  being  unable  to  raise  the  mill-pond  so  as  to  flow 
the  water  back  upon  the  land  so  taken  off  by  the  paramount 
title.    The  only  dispute,  therefore,  was,  what  was  to  be  allowed 
in  discount  for  this  piece  of  land.    For  the  defendant,  it  has 
been  said,  that  the  measure  of  damages  should  be  the  value  of 
the  land,  considered  as  a  necessaxy  appendage  to  the  saw-mill, 
which  had  been  built  under  a  belief  that  the  title  of  the  plaintiff 
was  good  for  the  whole  extent  of  the  land,  and  that  it  was  of  no 
consequence  whether  the  improvement,  that  is  the  saw-mill,  was 
directly  on  the  land  or  not,  so  it  became  diminished  in  value  by 
the  loss  of  the  said  land,  and  not  merely  the  intrinsic  value  con- 
sidered without  relation  to  the  saw-mill,  which  had  been  erected 
under  a  confident  belief  that  the  warranty  of  the  whole  land 
would  be  fulfilled.    But  the  presiding  judge  charged  the  juiy, 
"  That  the  measure  of  the  defendant's  discount  should  be  the 
intrinsic  value  of  the  land  so  lost,  considered  by  itself,  and  not 
its  value  as  increased  by  the  saw-mill,  inasmuch  as  it  bad  not 
been  erected  directly  upon  the  land  so  lost  to  the  defendant, 
unless  they  presumed  the  defendant,  at  the  time  of  purchase, 
had  intended  to  erect  such  a  saw-mill. 

The  jury  allowed  only  one  hundred  and  twenty-five  dollars 
discount,  and  the  motion  is  for  a  new  trial:  1.  Because  the  judge 
znistook  the  rule  of  law,  which  should  be  true  measure  of  the 
defendant's  discount;  2.  Because  the  verdict  is  against  law  and 
evidence,  particularly  in  not  giving  the  defendant  the  damages 
he  must  have  sustained  in  the  injury  done  to  his  saw-mill,  bj 
the  loss  of  the  land  taken  off,  though  not  erected  upon  the  vexy 
land  in  question. 

In  determining  this  question,  I  find  considerable  difficulty 
arising  from  the  diversity  of  opinion  which  has  existed  in  ancient, 
as  well  as  modern  decisions,  on  this  subject.  In  looking  to  the 
source  from  whence  this  responsibility  as  to  the  land  took  ita 
rise,  we  look  to  the  old  common  law  doctrine;  and  although  the 
forms  of  law  have  been  greatly  altered,  the  principles  still 
remain.    How  was  land  originally  held  f   Of  some  superior  lord, 
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who  warranted  to  the  tenant;  and  if  he  were  evicted  by  a  title 
paramount,  restored  him  other  land  of  equal  val ue,  called  his 
Escambium:  1  BecTes,  448.  But  after  the  statute  of  quia  emp- 
tores ^  this  was  considered  a  mere  personal  contract;  and  an  ex- 
press clause  of  warranty  was  introduced,  which  is  a  kind  of 
coyenant  real,  as  Blackstone  says,  2d.  toI.  page  801  and  in 
Yiner's  Abridgment,  pages  416  and  428.  "  Warranty,  if  land  be 
improved  by  the  industry  of  the  feoffee,  the  plaintiff  in  warrantia 
chariae  shall  recover  only  the  value  at  the  time  of  donation.'' 
To  this  warranty  has  succeeded  the  personal  contracts  usually 
contained  in  deeds.  Now  the  question  is,  does  any  other  and 
greater  responsibility  arise  from  these  covenants,  than  did  from 
the  ancient  warranty?  I  apprehend  none.  I  conceive  that  the 
introduction  of  a  covenant  of  seizin  was  only  intended  to  give 
the  grantee  a  speedy  remedy,  if  he  found  the  title  of  grantor  was 
defective;  for  under  that  covenant,  he  might  sue  before  eviction, 
if  he  discovered  a  defect  in  the  title;  but  under  the  covenant  for 
quiet  enjoyment,  he  could  not.  In  this  case,  the  deed  was  not 
produced,  and,  therefore,  it  is  not  known  what  covenants  it  con- 
tained; but  I  consider  the  case  as  one  of  eviction,  when  if  the 
deed  contained  both,  both  would  be  broken. 

It  seems  difficult  to  find  an  adjudged  case  in  the  English  law 
books,  since  the  year  books  of  30  Edward  HE.,  14  B.,  directly 
in  point,  which  induces  me  to  believe  the  point  has  long  been 
at  rest  in  England;  and  this  opinion  is  greatly  strengthened  by 
many  analogous  cases,  as  Speak  v.  Speak^  1  Yern.  271,  and  Bealy 
v.  Dermor,  12  Mod.  526.  The  civil  law  rule  is  certainly  objec- 
tionable, for  it  is  not  founded  on  any  principles  of  reason  or 
justice;  and,  therefore,  cannot  assist  the  judgment  in  determin- 
ing on  the  true  measure  of  damages.  It  is  said  that  if  a  man 
is  deprived  of  his  property  he  ought  to  receive  its  value  at  the 
time  of  such  deprivation;  and,  therefore,  one  who  had  sold 
without  a  title,  should  pay  the  value  at  the  time  of  eviction. 
But  does  he  contract  to  do  so  ?  This  appears  to  me  to  be  the 
consideration.  What  is  the  contract  ?  That  the  vendor  war- 
rants the  worth  of  property  so  much  as  it  is  when  he  sells  it. 
Not  that  if  it  should  increase  in  value,  or  be  improved  to  twenty 
times  the  original  worth,  that  sum  should  be  reimbursed  on 
eviction.  Who,  I  would  ask,  would  enter  into  such  a  contract  f 
Who  would  venture  to  sell  under  such  responsibility?  But 
what  in  my  opinion  shows  the  fallacy  of  the  doctrine  contended 
for,  is,  that  the  rule  is  not  reciprocal.  If  the  grantor  is  liable 
for  any  increase  of  value  which  may  exist  at  the  tim^  of  the 
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eviction,  what  shall  he  be  liable  for  if  the  value  be  diminished? 
Suppose  a  valuable  rice  plantation  be  sold,  and  afterwards  in- 
undated by  the  sea,  and  the  dams  broken,  and  the  soil  washed 
off,  and  then  the  grantee  evicted,  what  shall  he  recover  ?  What 
he  paid,  or  the  value  at  the  time  of  eviction?  I  imagine  it 
would  be  said  by  the  grantee,  you  must  pay  me  what  I  gave  for 
it,  for  it  is  not  now  the  thing  you  sold;  nor  can  any  case  or  dic- 
tum be  found,  to  show  that  he  could  be  liable  for  less  than  the 
consideration  money  mentioned  in  the  deed.  I  conceive  that 
the  case  is  settled  by  the  case  of  Ikrman  and  Elmore.  But  it 
was  said  there  is  a  difference;  I,  however,  con  peroeive  none  in 
principle.  The  cases  of  Staata  v.  The  Execuion  of  Ten  Ei^,  3 
Oai.  Ill  [2  Am.  Dec.  251];  PUoher  v.  Lwingdon,  4  Johns.  1 
[4  Am.  Dec.  229];  Bender  v.  Fromberger^  4  DiJl.  436;  and  Low- 
(her  V.  OommonweaUh,  1  Hen.  &  M.  201;  all  confirm  the  role 
that  the  measure  of  damages  shall  be  the  consideration  money, 
with  costs  and  interest.  Presuming  that  that  was  the  sum 
found  by  the  jury  in  this  case,  I  am  agamat  the  motion  for  a 
new  trial 

NoTT,  J.  The  only  question  submitted  to  the  court  in  ilua 
case  is,  whether  a  person  in  an  action  of  covenant  on  a  general 
warranty  of  title  is  entitled  to  recover  the  value  of  beneficial 
improvements  put  upon  land,  from  which  he  has  been  evicted 
by  a  title  paramount.  In  the  case  of  Furman  v.  Elmore,  it  was 
determined  that  the  price  of  the  land  at  the  time  of  sale,  and 
not  at  the  time  of  eviction,  should  be  the  rule  or  measure  of 
damages.  That  seems  to  be  admitted  on  all  sides  to  be  the 
common  law  rule.  It  was  also  a  principle  of  the  feudal  system. 
The  feudal  investiture  created  a  reciprocal  obligation  between 
the  lord  and  vassal,  to  wit:  on  the  part  of  the  lord,  that  in  con- 
sideration of  the  services  he  received,  he  would  defend  the 
title  of  the  vassal;  and  on  the  part  of  the  vassal,  that  he  would 
render  the  services  due  to  the  lord.  Tet  this  obligation  was 
implied  by  law,  and  not  created  by  any  express  words;  and  in 
case  of  eviction  the  lord  was  bound  to  give  other  lands  of  equal 
value:  Co.  Lit.  365;  and  the  rule  of  damage  was  the  price  at 
the  time  of  donation:  Beeve's  Bast.  Eng.  Law,  446.  After- 
wards, when  express  warranties  were  introduced,  they  were 
considered  of  the  same  import,  and  to  amount  to  a  feudal  con- 
tract: Gilbert  on  Tenures,  124.  '*  For  the  warranty  was  an 
express  understanding  to  do  the  same  thing  as  the  feudal  lords 
used  to  do  to  their  tenants,  and  under  the  same  penalties:" 
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Gilbert's  Tennres.  And  the  express  warranty  could  go  no 
further  than  the  warranty  implied  in  the  feudal  contract,  since 
it  came  in  the  place  of  it:  Gilbert's  Tenures,  127.  In  most  of 
the  American  courts,  as  far  as  their  decisions  have  come  to  my 
^owledge  the  same  rule  has  obtained:  3  Cai.  113  [2  Am.  Dec. 
254];  4  Johns.  1  [4  Am.  Dec.  229];  4  Dall.  441;  1  Hen.  &  M. 
202.  In  the  states  of  Massachusetts  and  Connecticut  a  differ- 
ent rule  has  been  adopted,  but  they  both  admit  that  they  have 
departed  from  the  common  law.  If  then  the  decision  in  the 
case  of  Furman  and  Elmore  is  agreeable  to  the  principles  of  the 
common  law,  it  would  seem  to  be  conclusiye  in  this  case.  We 
can  only  look  to  the  value  at  the  time  of  the  sale;  we  cannot 
inquire  what  has  been  done  since.  I  do  not  find  any  case  in 
the  English  books,  embracing  this  question;  but  the  case  of 
Pitcher  y,  Livingston^  4  Johns.  1,  is  directly  in  point.  Judge 
Spencer,  who  dissented  from  the  rule  laid  down  by  the  other 
judges,  bottomed  his  opinion  on  the  particular  coTenants  in  the 
deed,  but  in  this  case  that  ground  does  not  exist.  One  of  the 
principal  reasons  why  the  improved  value  cannot  be  recovered, 
18  because  in  construing  a  covenant  yoa  cannot  go  beyond  the 
subject-matter  of  it.  The  land  alone  is  the  subject-matter  of 
the  covenant  in  this  case,  and  not  the  subsequent  improve- 
ments. Besides,  reciprocity  is  thought  to  be  one  of  the  best 
rules  by  which  to  test  the  correctness  of  any  legal  principle; 
and  according  to  that,  if  you  take  into  consideration  the  im- 
proved value  at  the  time  of  eviction,  the  converse  ought  to  be 
adopted.  But  I  believe  the  diminished  value  has  never  been 
made  the  rule  by  the  common  or  civil  law.  Inconveniences 
will  probably  be  found  to  result  from  any  rule  that  can  be  laid 
down,  and  therefore  the  safest  way  is  stotv  deems.  Let  the 
motion  be  discharged.  ' 

Surra  and  Gbdces,  JJ.,  concurred. 
Motion  denied. 

8ee  on  this  sabjeot  note  to  Hdrrford  v.  WHffiU^  1  Am.  Dw.  flL 
Am.  XhMJ.  Vol..  vi-at 
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Pickett  v.  Peat. 

[8  Bb^ixd,  644.] 
Bab  ov  Dowxa. — ^Dower  cannot  be  barred  by  the  provisions  of  a  will,  xakm 
the  provision  be  given  expressly  in  lien  of  it,  and  accepted  by  the  widov. 

DowEB.  The  plaintiffs  claimed  bj  virtue  of  the  seisin  of 
Starky  deceased,  the  former  husband  of  Mrs.  Pickett.  Defend- 
ants produced  in  evidence  the  will  of  Stark,  in  which  there  was 
an  ample  provision  for  his  wife,  although  such  provision  wai 
not  said  to  be  in  lieu  of  dower,  nor  were  there  any  other  words 
of  like  import.  The  defendants  contended  that  the  jury  were  at 
liberty  to  consider  such  provision  as  intended  by  the  husband  in 
lieu  of  dower,  and  the  court  so  instructing  them,  a  Terdict  was 
found  for  the  defendants,  whence  a  motion  for  a  new  trial  was 
made. 

Egan,  for  the  motion. 

Clifton,  conira. 

CoLOOOK,  J.  Dower  is  a  legal  estate,  which  cannot  be  barred 
by  any  collateral  provision,  except  by  jointure  before  marriage, 
according  to  the  statute  of  Henry.  It  was  urged  that  ample 
provision  made  for*  the  widow  was  conclusive  evidence  that  the 
testator  intended  it  to  be  in  bar  of  dower.  Now,  it  appears  to 
me  that  this  would  be  most  vague  and  uncertain  evidence  of 
such  an  intention,  because  it  would  depend  upon  the  opinion  of 
the  judge  or  jury  what  was  ample  provision.  One  devises  lands 
to  his  wife,  and  dies.  She  marries  again,  and  brings  dower,  and 
this  devise  is  pleaded  in  bar  of  dower,  and  it  was  held  no  bar. 
First,  because  the  will  imports  a  consideration  in  itself,  and 
cannot  be  averred  to  be  a  bar  of  dower  without  it  be  so  ex- 
pressed; and,  secondly,  because  a  wife's  right  of  dower  cannot 
be  barred  by  collateral  recompense:  2  Bac.  Title  Dower,  letter 
H.  And  in  a  note,  '*  if  lands,  money,  goods,  etc.,  are  devised 
to  a  woman,  without  saying  in  lieu  or  bar  of  dower,  yet  the  wife 
shall  have  both,  because  a  devise  implies  a  consideration;  and 
this  has  often  been  adjudged  in  chancery:"  2  Chan.  24;  2  Yem. 
865;  Ab.  Ca.  in  Eq.  218,  219;  Wood's  Inst.  125;  1  DaU.  416. 
So  firmly  is  this  doctrine  established,  that  even  words  of  similar 
import  to  those  generally  used  "in  lieu  or  bar  of  dower"  were 
not  held  to  be  a  bar:  1  Johns.  307  [3  Am.  Deo.  883].  I  am« 
therefore,  in  favor  of  the  motion. 

Bat  and  Gbdiee,  JJ.  ,  concurred. 
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Smith,  J.  The  claim  of  dower  is  a  common  law  right,  of 
which  the  widow  cannot  be  deprived  by  her  husband,  unless  he 
makes  a  suitable  provision  for  her  in  his  last  will  and  testament, 
and  expresses  that  it  is  in  lieu  of  dower,  or  where  the  words  of 
the  provision  are  so  strong  that  they  can  admit  of  no  other  con- 
struction. There  a  court  of  equity  would  interpose.  But  in 
the  present  case,  the  will  has  made  no  such  express  or  implied 
provision;  and,  therefore,  I  am  for  a  new  trial. 

Bbevabd,  J.  The  jury  were  not  legally  authorized  to  expound 
the  will  in  question,  upon  the  presumption  that  the  devise  io 
the  testator's  wife,  was  intended  to  be  in  lieu  and  bar  of  dower, 
no  such  intention  being  expressed  in  the  will.  In  the  construc- 
tion of  wills,  courts  of  equity  have  sometimes  implied  an  inten- 
tion to  exclude  the  claim  of  dower;  but  only  in  cases  where  the 
intention  appears  evident  from  the  whole  scope  and  operation 
of  the  will,  where  the  claim  of  dower  would  be  inconsistent 
with,  or  in  contradiction  to,  the  will.  In  such  cases,  the  widow 
must  make  her  election;  and  chiefly  because  it  is  impracticable 
for  her  to  take  both  under  the  will,  and  her  dower  at  common 
law. 

In  this  case  there  is  no  difficulty  or  inconsistency  to  prevent 
the  widow  from  taking  both,  even  if  it  should  be  conceded  that 
a  court  of  law  is  at  liberty  to  collect  from  the  whole  will  an 
intention  to  bar  dower,  where  none  such  is  expressed.  Dower 
is  a  claim  highly  favored  in  law;  and  a  devise  imports  a  con- 
sideration, founded  on  a  principle  of  benevolence. 

The  conjecture  may  be  true,  that  the  testator  did  not  recol- 
lect when  he  published  his  will,  that  his  wife  might  claim  her 
dower,  as  well  as  the  provision  made  for  her  by  the  will;  other- 
wise,  he  would  have  qualified  his  bounty,  or  guarded  against 
the  claim  of  dower;  but  no  court  of  justice  can  be  warranted 
in  deciding  on  such  a  presumption.  '  The  testator  had  a  right 
to  give  to  her  what  he  has  devised  to  her,  without  interfering 
with  her  common  law  claim  of  dower;  and  he  has  not  expressed 
a  contrary  intention:  See  2  Yes.  jr.  578;  1  Dall.  415;  Kennedy 
T.  Nedraw,  1  Binn.  565;  Webb  v.  Evans,  1  Johns.  307  [3  Am. 
Dec.  333],  and  the  authorities  therein  cited.  I  am  therefore  of 
opinion  that  the  motion  ought  to  succeed. 
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Gateb  v.  Evelsigel 

[4  HmujamoBM,  19.] 

LuBiurr  ov  Wivb's  Sxpaiutb  Bstatb.— The  hiutaiiid,  aotiiig  m  maugBi 
of  the  lepanite  trust  estate,  pnrohased  a  saw-g^  for  the  use  of  theestrt^ 
of  which  it  had  the  benefit.  The  husband  gave  his  own  note  for  the  gu!* 
and  under  a  belief  that  he  was  the  owner  of  the  property,  the  Tendor 
saed  him  on  the  note,  but  found  him  insolvent.  The  wife's  trust  estafa 
was  held  liable  in  eqnity  for  the  price  of  the  gm. 

Appeal.  Tbe  case  appears  from  the  opinion.  The  decree  of 
the  circuit  court,  in  which  the  action  was  commenced^  was  pro- 
nounced as  follows: 

GAiLLABDy  Chancellor.  The  application  to  the  court  is  hj 
petition  for  payment  out  of  Mrs.  Eveleigh's  trust  estate  of  a 
note,  given  by  Mr.  Eveleigh  for  a  saw-gin,  purchased  for  the 
use  of  a  cotton  plantation,  the  property  of  Mrs.  Eveleigh,  but 
which,  the  complainant  says,  he  thought  belonged  to  Mr.  Eve- 
leigh, he  being  in  possession  of  it.  Mr.  Eveleigh  being  sued 
on  the  note,  applied  for  the  benefit  of  the  insolvent  debtors'  ad^ 
and  was  opposed  by  the  complainant,  who  allied  that  he  had 
not  returned  in  his  schedule,  all  his  property;  but  a  jury,  find- 
iDg  that  the  property  of  which  Mr.  Eveleigh  was  in  possession 
was  not  his  own,  but  settled  in  trust  for  Mrs.  Eveleigh,  Mr. 
Eveleigh  was  discharged.  As  the  gin  was  bought  for  the  trust 
estate,  as  it  belongs  to  it,  and  it  has  not  been  paid  for,  it  is  but 
just  that  tbe  complainant's  demand  should  be  satisfied  out  of 
the  estate,  and  it  is  ordered  and  decreed  accordingly. 

Eichardson^  on  behalf  of  Mrs.  Eveleigh,  appealed  from  this 
decree,  and  contended  that,  admitting  that  the  purofaase  had 
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been  made  for  the  truBt  estate,  the  complainant  had  taken  Mr. 
Eveleigh's  priyate  note  in  payment  therefor,  had  sued  upon  it 
at  law,  had  taken  his  body  under  a  ca,  sa.,  from  \rhioh  he  had 
been  discharged  as  an  insolyent  debtor,  and  that  it  was  now  too 
late  to  come  upon  the  trust  estate. 

Blanding,  contra. 

The  Court  of  appeals  unanimoufll j  affirmed  the  decree  of  the 
circuit  court,  dismissed  the  appeal,  overruled  the  demurrer  to 
the  petition,  and  ordered  the  appellants  to  answer  in  the  court 
below. 


See  Swing  t.  Bmiih^  and  note  6  Am.  Bea  567»  for  a  ooniideimtioa  ol  the 
doctrine  of  this 


Lenoir  v.  Winn. 

[A  nnAUMnwE,  OS.] 

BuBUUTOB  Okittivo  TO  Flead. — ^An  ezeoator  or  adnuniBtrator  omitting  to 
plead,  bat  allowing  judgment  by  defaalt,  will  not  thnB  be  held  to  an  ad- 
miaaion  of  asaeta,  ao  aa  to  make  him  personally  liable.  The  court  will 
give  him  an  opportunity  of  showing  the  fact,  and  decide  accordingly. 

lOABZLErr  ov  Adminibtbatob  to  CKEDiroB&— An  adminiatrator  paying  debts 
out  of  their  legal  order  or  proportion  ia  liable  to  creditors,  and  ia  not 
allowed  to  retain  more  than  his  proportion  of  the  debta  due  to  himself. 

LuBZLiTT  VOR  Intebbst. — Ezecutors  and  administrators  are  bound  to  pay 
interest  on  moneys  of  the  estate  received  and  not  applied  in  due  time  to 
the  payment  of  the  debts  of  the  estate. 

Leabhttt  iob  each  otheb's  Acts. — Ezecutora  and  administratora  are  not 
liable  for  each  other's  acta  unless  there  be  conniTance  or  gross  negligenoe. 

LuBiLiTr  VOB  VQT  Payiho  JUDGMENTS.— Whcyre  the  administrator  neglected 
to  pay  a  judgment-debt  due  by  hia  intestate,  and  having  paid  inferior 
debts,  and  when  a  surety  on  a  bond  waa  obliged  to  discharge  such  judg- 
ment-debt, the  administrator  waa  held  liable  to  satisfy,  out  of  his  own 
estate,  such  surety  as  a  judgment-creditor. 

FBiOBmr  or  State's  CLADC—If  the  state  take  a  particular  security  or  mMt- 
gage,  it  ia  not  thereby  depriTed  of  ita  general  priority  in  cases  to  whioh 
it  ia  entitled  by  law. 

AsvBAL  from  the  following  decree: 

J  AXES,  Chancellor.  This  case  comes  before  the  court  on  ex- 
ceptions to  the  commissioner's  report,  made  both  by  the  com- 
plainants and  the  defendant,  Bichard  Winn,  and  as  the  report 
and  exceptions  are  very  brief,  for  a  right  understanding  of  them 
it  will  be  necessary  to  make  a  short  statement  of  the  case. 

The  hill  sets  forth  that  in  August,  1783,  Thomas  Lenoir,  the 
father  of  complainants,  became  security  to  a  bond,  in  which 


598  Lenoib  v.  Winn.  [S.  Carolina. 

Thomas  Baker  was  principal,  which  was  made  to  John  C.  Smith 
and  conditioned  for  five  hundred  and  sixty-three  pounds  six 
shillings  and  six  pence.  That  in  June,  1789,  Thomas  Baker  died, 
and  the  defendants,  Bichard  Winn  and  Henry  Hunter,  admin- 
istered upon  his  estate;  that  in  January,  1790,  they  made  a  sale 
of  his  personal  property  to  the  amount  of  seven  hundred  and 
fifty-two  pounds  and  three  shillings,  and  became  themselves  the 
principal  purchasers;  that  afterwards  John  C.  Smith  sued  the 
said  administrators  upon  the  bond,  and  obtained  judgment  and 
sued  out  his  execution;  that  several  tracts  of  land  were  sold 
under  said  execution  to  the  amount  of  three  hundred  and  fifty* 
three  pounds;  that  John  C.  Smith  assigned  the  said  bond  to  W. 
and  T.  Somersall,  and  that  a  judgment  has  been  obtained 
against  the  executors  of  Thomas  Lenoir,  deceased,  upon  the 
same,  and  execution  pressed  against  his  estate.  Bill  further 
states  that  Bichard  Winn  and  Heniy  Hunter  have  rendered  no 
account  of  their  administration  of  the  estate  of  Thomas  Bakor, 
and  have  wasted  the  same,  and  that  Henry  Hunter  has  removed 
out  of  the  state  to  the  river  Mississippi.  Complainants  pray 
that  the  said  Bichard  Winn  and  Henry  Hunter  may  be  com- 
pelled to  make  a  discovery  of  what  sums  belonging  to  the  estate 
of  Thomas  Baker  came  into  their  hands  to  be  administered,  and 
that  they  may  be  directed  to  pay  to  them  the  balance,  if  any  re- 
main, out  of  the  estate  of  the  said  Thomas  Baker,  as  far  as  it 
will  go,  and  the  residue  out  of  their  own  estate. 

The  defendant,  Bichard  Winn,  states  in  his  answer  that  he 
believes  complainant's  father  did  enter  into  the  said  bond  to 
John  0.  Smith  as  security,  and  Thomas  Baker  as  principaL  He 
admits  that  he  and  Henry  Hunter  administered  upon  the  estate 
of  Thomas  Baker  and  sold  property  to  the  amount  of  seven 
hundred  and  fifty-two  pounds  and  nine  shillings,  and  that  he 
collected  two  other  debts  to  the  amount  of  fifty-four  pounds 
nineteen  shillings  and  nine  pence,  making  in  the  whole  eight 
hundred  and  seven  pounds  eight  shillings  and  nine  pence.  In 
his  exhibit  A  he  makes  a  statement  of  the  bonds  and  notes 
taken  for  the  property  of  Thomas  Baker,  sold  by  the  adminis- 
trators, and  states  that  he  placed  those  papers  in  the  hands  of 
an  attorney,  Mr.  Stark,  to  be  sued,  but  he  believes  no  part  of 
them  has  been  recovered  by  him.  That  the  bond  of  Minor  and 
John  Winn,  conditioned  for  one  hundred  pounds  and  eleven 
shillings,  has  been  paid  him  by  discount,  vrith  Minor  Winn  ai 
the  attorney  of  Man,  Brown  and  Foltz.  He  admits  that  he 
purchased  at  the  sale  of  his  intestate's  estate  to  the  amount  of 


June,  1809.]  Lbnoib  v.  Winn.  599 

two  hundred  and  forty-two  pounds  and  two  shillingB,  but  that 
Thomas  Baker  was  indebted  on  a  bond  to  Waring,  Winn  and 
Hampton,  conditioned  for  one  hundred  and  thirty-two  pounds 
and  sixteen  shillings,  which  bond  was  the  sole  property  of  de- 
fendant, and  that  defendant  ought  to  be  allowed  the  whole  dis- 
count made  with  Minor  Winn  on  the  bond  of  Man,  Brown  and 
Foltz,  and  be  also  allowed  to  retain  for  the  whole  of  his  own 
debt.  That  Thomas  Baker  was  indebted  to  the  loan  office  by 
bond  and  mortgage  in  the  penalty  of  five  hundred  pounds;  that 
the  lands  mortgaged  sold  for  only  seven  hundred  and  forty-five 
dollars,  and  defendant  states  that  he  is  advised  that  debts  due 
to  private  persons  must  be  postponed  to  this  debt  due  to  the 
state,  and  that  he  is  entitled  to  retain  money  in  his  hands  to 
lueet  the  said  debt;  that  the  bond  of  Roach  to  John  C.  Smith 
has  been  paid;  that  Henry  Hunter  purchased  at  the  sale  of  his 
intestate's  estate  to  the  amount  of  one  hundred  and  seventy-two 
pounds  and  fourteen  shillings,  and  that  he  has  absconded  from 
the  state,  and  that  defendant  ought  not  to  be  made  liable  for 
this  debt,  as  not  having  it  in  his  power  to  prevent  his  purchas- 
ing at  the  sale,  or  to  stop  him  from  going  away.  Defendant 
admits  that  John  0.  Smith  sued  the  administrators  upon  the 
said  bond  of  Thomas  Baker,  and  proceeded  to  execution  as 
stated  in  the  bill,  but  submits  that  he  has  nothing  in  his  hands 
to  satisfy  the  said  debt.  He  admits  that  he  hath  not  made  reg- 
ular returns  to  the  ordinary,  but  that  he  hath  now  filed  a  full 
account,  with  his  answer,  by  which  it  appears  he  hath  not 
wasted  the  estate  of  Thomas  Baker,  and  therefore,  that  he  ought 
not  to  be  liable  to  the  deficiencies  of  the  same  out  of  his  own 
estate.  Upon  the  statement  of  accounts  in  this  case,  the  com- 
missioner has  charged  the  defendant  with  eight  hundred  and 
seven  pounds  eight  shillings  and  nine  pence,  amount  of  sales  of 
the  estate  of  Thomas  Baker,  and  moneys  collected  by  the  de- 
fendant, and  has  given  him  credit  for  the  full  amount  of  the 
debt  and  interest  on  the  debt  to  the  loan  office,  and  for  the  av- 
erage only  on  the  bond  of  Thomas  Baker  and  Waring,  Winn  and 
Hampton,  and  to  Man,  Brown  and  Foltz.  Upon  the  balance  he 
has  charged  defendant  with  interest  from  September,  1801,  to 
June,  1809.  To  this  report  the  complainants  and  defendant 
have  filed  the  following  exceptions,  which  the  court  will  take  up 
in  the  order  that  they  occur: 

First  exception  of  complainant — "  Because  the  commissioner 
has  not  allowed  a  priority  to  complainant's  demand." 

It  appears  that  this  exception  is  intended  to  be  executed  no 
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farther  than  to  a  daim  of  priority  against  the  debts  of  private 
persons^  for  in  the  third  exception  the  claim  of  priority  as  it  re- 
gards the  state,  is  partioolarlj  mentioned;  and  hero  it  does  noi 
f^pear  that  the  complainants  have  stated  any  legal  gronnd  in 
iheir  bill  by  which  they  are  entitled  to  a  priority,  and  the  conii 
will  not  travel  oat  of  it  in  search  for  one.  It  was  indeed  stated 
in  argnment,  that  John  C.  Smith  had  obtained  a  judgment  on 
the  land  of  Thomas  Baker  in  his  life-time,  and  that  he  after- 
wards renewed  it  by  sci.  fa.  against  the  administrators;  but  if 
complainants  wished  to  have  the  advantage  of  his  judgment, 
it  ought  to  have  been  stated  in  their  bill,  and  an  opportunity 
afiEbrded  the  defendant  to  have  pleaded  or  answered  to  it;  with- 
out this,  there  is  no  knowing  what  the  answer  would  have  been. 
As  the  matter  now  stands,  it  appears  that  judgment  was  ob- 
tained upon  a  bond,  against  the  administrators  of  an  intestate, 
who  owed  other  bonds;  the  latter  bonds  are,  thereforo,  upon  an 
equal  footing  with  the  former  one,  and  this  exception  must  be 
overruled. 

Second  exception — *' Because  the  admission  in  the  anwer 
that  judgment  was  had  against  the  defendant,  is  an  admissioa 
of  assets  to  the  amount  of  that  judgment." 

The  judgment  in  this  case  appears  to  have  been  obtained  in 
Oharleston  against  defendants  residing  in  Fairfield  district, 
after  a  return  of  twonihils  upon  a  sci.fa,;  and  the  defendants, 
from  the  nature  of  the  case,  could  have  no  notice  of  it  till  the 
execution  was  sued  out  and  levied  upon  the  property  of  the  de- 
ceased. Whether  such  a  proceeding  be  regular  or  not,  under 
the  laws  of  this  state,  the  court  has  great  doubt;  but  it  will  not 
hesitate  to  say,  that  it  would  be  inequitable  to  compel  a  defend- 
ant to  pay  out  of  his  own  pocket,  for  default  of  pleading  in 
such  a  case.  However,  after  looking  into  the  books  of  practice, 
the  better  opinion  seems  to  be,  **  that  in  case  an  action  is 
brought  upon  a  simple  contract,  or  the  like,  and  there  be  debts 
due  to  others  upon  bonds  and  specialties  unsatisfied,  in  this 
case,  the  executor  or  administrator  may  not  pay  this  debt, 
nor  may  he  suffer  the  plaintiff  to  recover  in  his  action;  for  if 
he  doth,  and  he  hath  not  assets  besides  to  satisfy  the  debts  due 
upon  bonds  and  specialties,  he  must  satisfy  so  much  out  of  his 
own  estate:"  See  Sheppard's  Touchstone.  Now  it  would  ap- 
pear from  this  authority,  that  an  executor  or  administrator  is 
only  bound  down  to  such  strictness  in  pleading  where  thero  are 
debts  of  an  inferior  and  superior  degree;  but  in  the  present  case 
the  debts  are  all  of  the  same  degree  ef  specialty,  and  from  the 
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death  of  the  intestate  were  to  be  paid  in  the  same  order.  The 
role  most  have  been  grounded  upon  the  advantage  that  creditors 
of  an  inferior  degree  would  obtain  in  some  cases  bj  having 
judgment  not  subject  to  such  a  plea,  but  here  the  plea  can  make 
no  difference,  nor  the  judgment  give  any  advantage  further  than 
to  bring  forward  the  property  to  a  sale,  and  to  push  the  other 
specialties.  For  these  reasons,  therefore,  let  this  exception  be 
overruled. 

Third  exception — **  That  the  debt  to  the  state  being  secured 
by  mortgage,  the  state  had  chosen  its  own  security,  and  could 
not  resort  to  the  personal  estate  in  preference  to  the  other  de- 
mands.'' 

On  this  exception  the  court  has  a  strong  leaning  in  favor  of 
it  for  the  reason  therein  stated;  but  the  act  of  assembly  appears 
to  be  imperative.  Therefore,  without  being  able  to  give  any 
other  reason  for  it,  the  court  considers  itself  as  bound  to  say, 
ita  lex  acripia  esi,  and  to  overrule  the  exception. 

Fourth  exception — ^This  depends  upon  the  same  principle 
with  the  last,  and  must  be  overruled. 

Next  as  to  defendant's  exceptions: 

First  exception — "Because  the  defendant  ought  to  have  been 
allowed  the  whole  amount  of  the  debt  to  Man,  Brown  and 
Foltz." 

Defendant  has  discounted  this  debt  with  Minor  Winn,  in 
the  manner  stated  in  the  answer;  but  if  he  had  ever  paid  it 
out  of  his  own  pocket,  as  there  were  debts  of  equal  degree,  all 
lie  could  have  claimed  from  creditors  would  have  been  the 
average.    This  exception  is  therefore  overruled. 

Second  exception — '*  Because  the  commissioner  ought  to  have 
allowed  defendant  to  retain  his  own  debt  to  the  whole  amount 
of  the  bond,  and  not  in  average." 

The  act  of  Assembly,  Pub.  Laws,  p.  202,  relied  upon  by  com- 
plainant's counsel,  seems  to  be  very  clear  upon  this  point,  that 
the  administrator  cannot  retain  the  whole  of  his  debt,  but  only 
in  average  and  proportion  with  the  other  creditors;  therefore, 
let  the  second  exception  of  defendant  be  overruled. 

Third  exception — **  Because  he  ought  not  to  have  been  made 
liable  for  the  property  purchased  by  Hunter." 

While  the  authority  of  the  cases  of  Bagne  v.  Blacldock,  and 
Howell  V.  Adminietraior  of  Carpenter,  continue  to  influence  this 
court,  it  will  never  decree  upon  an  administration  bond  which 
has  been  brought  only  incidentally  before  it  on  a  bill  for  a  dis« 
covery  filed  against  the  administrator;  on  a  bond  there  is  a  rem< 
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edy  at  common  law;  on  the  discoyery  the  redress  is  in  equity. 
In  eqTtitjy  then,  the  administrators  can  only  be  recognized  in 
their  official  capacity  and  acting  as  such;  at  law,  they  are 
obligors  and  co-securities  in  a  bond,  and  no  doubt  will  be  both 
equally  liable.  But,  to  make  them  liable  here,  there  ought  to 
have  been  shown  some  privity  between  them,  or  some  conniv- 
ance of  the  one  at  the  illegal  acts  of  the  other.  But  no  privity 
can  exist,  otherwise  an  action  would  lie  against  one  at  the  suit 
of  the  other,  and  that  is  not  pretended,  nor  has  any  connivance 
been  proved.  Each  had  it  in  his  power  to  sell,  to  bid  at  the 
sale  (though  perhaps  not  strictly  legal),  and  to  take  the  prop- 
erty purchased  into  his  possession.  There,  then,  was  no  con- 
nivance necessary  on  the  part  of  the  one  to  enable  the  other  to 
do  acts  which  he  had  it  in  his  power  to  do  without  his  assist- 
ance: 2  Bro.  117.  Neither  has  it  been  attempted  to  prove  that 
the  defendant,  before  the  court,  connived  at  the  absconding  of 
the  other  and  his  taking  away  the  property.  The  contrary  is 
sworn  to  in  the  answer.  For  these  reasons,  and  upon  the 
authority  of  the  case  of  Champneya  v.  Brown,  Barnes,  400,  and 
the  authorities  there  cited,  the  court  is  of  opinion  that  the  de- 
fendant, Bichard  Winn,  should  not  be  made  liable  for  the  acta 
of  his  co-administrator,  Heniy  Hunter,  at  least  under  the  pres- 
ent form  of  action.  Therefore,  let  the  third  exception  of  the 
defendant  be  sustained. 

Fourth  exception — **  He  ought  not  to  be  made  liable  for  the 
interest." 

It  has  been  the  practice  of  the  court  of  equity,  in  all  such 
cases  as  the  present,  to  allow  interest;  and  the  defendant  has 
not  shown  any  good  reason  in  his  answer  why  he  should  be 
entitled  to  any  extraordinary  favor  of  the  court.  Therefore, 
let  this  fourth  exception  be  overruled,  and  let  the  defendant  be 
decreed  to  account  with  the  commissioner  upon  the  principles 
above  stated. 

This  decree  was  approved  upon  appeal;  but  it  appearing  that 
the  bill  did  not  state  certain  facts  material  to  the  case,  it  was 
ordered  that  the  said  cause  be  sent  to  the  court  below  without 
prejudice,  with  leave  to  the  complainant  to  amend,  upon  pay- 
ment of  the  costs.  In  pursuance  of  such  order,  the  cause  came 
before  the  court  on  exceptions  to  the  report  of  the  commissioner 
upon  the  amended  bill,  which  exceptions  were  overruled.  The 
exceptions  were,  that:  1.  The  commissioner  had  not  allowed 
the  defendant.  General  Winn,  the  payment  made  to  bond  cred* 
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iiors;  and  also  the  sum  retained  on  the  bond  due  to  himself; 
2.  The  commissioner  made  the  said  General  B.  Winn  liable  for 
the  moneys  receiyed  by  his  co-administrator,  Hunter,  which 
nerer  came  into  his  hands;  3.  The  commissioner  allowed 
interest  on  the  sum  reported  to  be  due  to  the  complainants. 
The  case  came  before  the  court  upon  the  sufficiency  of  these 
exceptions. 

Desaussubb,  Chancellor.  This  case  came  on  upon  the  com* 
missioner's  report  and  exceptions  thereto.  In  the  argument  of 
this  case,  the  counsel  took  a  much  wider  range  than  the  ques- 
tions made  by  the  report  and  exceptions;  and  it  was  contended 
that  General  Winn,  the  principal  acting  administrator,  did  not 
know,  at  the  time  of  Baker's  death,  that  the  debt  of  J.  C. 
Smith  was  the  proper  debt  of  Baker  alone,  to  which  Mr.  Lenoir 
was  only  security;  and  that  there  has  been  great  laches  in  the 
Ijenoirs  in  their  not  pursuing  their  claim  for  redress,  during 
which  General  Winn  had  applied  the  assets  of  the  estate  to  pay 
other  bond  creditors,  and  especially  some  bond  debts  due  to 
himself.  And  it  was  further  contended  that  Lenoir  only  being 
eecurity  for  Baker,  his  representatives,  even  if  they  had  paid 
the  debt,  could  not  recover  as  judgment  creditors,  on  the 
ground  of  judgment  having  been  obtained  against  Baker  by  the 
original  creditor,  but  could  recover  only  as  simple  contract 
creditors  for  money  laid  out  and  expended.  And  that  though 
the  original  creditor  might  have  called  General  Winn,  as  ad- 
ministrator of  Baker,  to  account  for  the  misapplication  of  the 
fun4s  of  Baker,  the  security  could  not,  at  least  not  to  the  same 
extent  and  with  the  same  effect,  as  the  creditor  might  have  done. 

Before  we  consider  the  commissioner's  report,  and  the  excep- 
tions to  it,  it  is  proper  to  examine  and  decide  upon  these  ques- 
tions made  by  the  counsel.  On  examining  the  answer  of  General 
Winn,  it  appears  that  he  does  admit  that  the  debt  of  John  C. 
Smith  was  the  proper  debt  of  Baker  alone.  It  is  true  he  does 
not  state  when  he  came  to  that  knowledge;  but  he  does  not 
allege  that  he  made  an  appropriation  of  the  assets  of  Mr.  Baker 
before  he  came  to  the  knowledge  of  that  fact,  which  he  certainly 
would  have  done,  if  the  fact  would  have  warranted  his  doing  so. 
But  if  theiact  had  been  so,  it  would  not  have  made  any  differ- 
ence in  this  case,  for  it  was  a  judgment  debt  which  the  adminis- 
trator was  bound  to  notice,  and  he  could  not  legally  or  justl; 
apply  any  part  of  the  assets  of  the  estate  of  Baker,  to  the  pay- 
ment of  bond  debts  or  any  other  of  inferior  degree,  until  his 
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judgment  debt  was  totally  paid  off;.nor  does  there  appear  to 
have  been  any  blameable  laches  on  the  part  of  the  representa- 
tives  of  the  seourity^.Mr.  Lenoir.  It  is  alleged  that  if  they  had 
insisted  on  the  principal  pursuing  his  demand  against  Baker's 
estate  more  vigorously,  the  security  might  have  been  relieved, 
if  their  remonstrances  had  not  been  attended  to.  This  is  true^ 
but  it  does  not  follow  that  because  the  security  did  not  seek  re- 
lief from  the  debt  by  insisting  on  the  creditor's  pursuing  the 
principal  debtor  with  rigor,  that  the  security  loses  his  claim  to 
be  protected  and  reimbursed,  if  he  should  ultimately  be  made 
liable  to  pay  the  debt.  It  would  be  a  very  harsh  doctrine,  and 
comes  with  a  very  ill  grace  from  the  principal,  whose  estate  has 
been  favored.  But  it  is  insisted  that  the  security  is  not  entitled 
to  take  the  high  ground  of  the  original  creditor,  who  had  the 
bond  and  judgment,  and  must  come  in  as  a  mere  simple  contract 
creditor. 

In  many  cases,  if  this  doctrine  prevailed,  the  greatest  injustice 
would  be  done,  and  securities  would  be  wholly  ruined  by  their 
kindness  to,  and  confidence  in  their  principal,  for  whom  they 
had  consented  to  be  bound.  In  this  particular  case  the  innocent 
and  helpless  children  of  Mr.  Lenoir,  the  security,  would  be 
deeply  injured  by  such  a  doctrine.  It  is  indeed  true,  that  this 
is  the  doctrine  at  law;  the  narrow  rules  and  modes  of  proceed- 
ing in  that  court  prevent  the  judges  there  from  giving  the  relief 
which  they  would  be  inclined  to  do.  Hence  the  necessity  of  the 
interposition  of  this  court,  which  being  entrusted  with  larger 
powers  and  wider  range  of  authority,  is  bound  to  exercise  it  to 
prevent  so  great  an  injustice  as  would  result  from  the  narrow 
legal  doctrine.  And  this  court  has  long  exercised  this  power, 
to  promote  the  purposes  of  justice,  and  has  gone  much  further 
than  this  case.  In  BurrowesandBrownv.  McWhann^  adminislnUor 
of  Camea,  decided  in  1794,  Des.  409  [1  Am.  Dec.  677],  the  court 
laid  down  the  rule  in  the  broadest  extent.  Burrowes,  Brown 
and  Cames,  were  securities  for  Banks  in  a  large  bond  to  War- 
rington, on  which  judgment  had  been  obtained  against  them  all. 
Banks  was  utterly  insolvent;  Burrowes  and  Brown  paid  laige 
sums  on  the  debt;  Cames  paid  nothing,  and  died,  leaving  a 
good  deal  of  property,  but  not  enough  to  pay  all  his  debts. 
McWhann,  to  whom  Cames  was  indebted  on  bond  as  securitj 
for  Banks,  administered  on  Cames'  estate;  and  finding  that 
Burrowes  and  Brown  had  paid  off  almost  all  the  debt  to  War- 
rington, he  paid  off  the  small  balance  on  the  judgment,  in  order 
to  get  satisfaction  entered  by  the  creditors  on  the  judgment; 


June,  1809.]  Lenoib  v.  Winn.  605 

then  he  retained  the  remaining  funds  of  Games,  to  pay  himflelf 
the  bond  debt  doe  him.  Burrowes  and  Brown  filed  their  bill  to 
set  up  the  judgment  at  law,  notwithstanding  the  satisfaction 
entered  on  it,  and  to  compel  the  administrator  of  Games  to  pay 
his  proportion  of  the  debt,  before  he  should  be  allowed  to  retain 
what  was  dae  to  him  on  his  bond,  and  the  court  on  full  con- 
sideration, gave  the  relief  prayed  for.  This  case  is  much  stronger 
than  the  one  now  before  the  court,  inasmuch  as  the  relief  was 
given  to  securities  against  a  co-security  and  not  merely  against 
a  principal;  and  to  give  the  relief  it  was  necessary  to  revive  a 
judgment  on  which  satisfaction  had  been  regularly  entered,  in 
order  to  let  in  the  securities  to  the  benefit  of  that  judgment,  and 
secure  them  a  priority  under  its  protecting  wing.  I  feel  myself 
bound  then  by  the  principles  of  equity,  and  by  the  decided  cases, 
to  give  the  relief  demanded,  and  to  support  the  claim  of  the 
complainants  in  this  case.  I  must,  therefore,  confirm  the  com- 
missioner's report,  and  agree  with  him  in  overruling  the  first 
esLception  made  by  the  defendant's  counsel. 

The  second  exception  is  more  embarrassing.  In  many  cases, 
the  law  makes  co-administrators  liable  for  the  acts  of  each 
other,  as  well  as  for  their  joint  acts;  and  if  I  saw  any  ground 
to  believe  that  Gen.  Winn,  the  co-administrator  of  Hunter,  had 
acted  improperly  in  this  transaction,  I  should  make  him  liable. 
But  there  is  no  proof  that  he  has  acted  in  that  manner.  The 
sale  was  made  under  the  authority  of  the  court.  Hunter,  the 
co-administrator,  purchased  at  the  sale,  and  soon  afterwards, 
and  before  the  money  was  due,  he  went  out  of  the  state  and 
carried  off  the  property  vnth  him.  There  is  no  evidence  to  in- 
duce the  belief  that  Oen.  Winn  was  privy  to  this  improper  con- 
duct of  his  co-administrator,  and  the  court  will  not  presume  it. 
The  interval  between  Hunter's  purchase  and  his  going  off  seems 
to  have  been  so  short,  that  it  would  not  be  reasonable  to  impute 
laches  to  Gen.  Winn  in  not  having  collected  the  money  due  by 
Hunter  to  the  estate,  especially  as  his  co-administrator  had  as 
much  right  to  keep  the  money  in  his  own  hands,  for  the  use  of 
the  estate,  as  Gen.  Winn.  I  feel  myself,  therefore,  bound  to 
support  the  second  exception. 

We  come  now  to  the  consideration  of  the  third  exception, 
which  relates  to  the  allowance  of  interest  to  be  paid  by  Gen. 
Winn  on  the  assets  received  by  him,  and  applicable  to  the  pur- 
jposes  of  the  estate.  Upon  this  question,  I  have  no  doubt,  Gen. 
Winn  should  have  applied  the  assets,  as  soon  as  possible,  to  the 
payment  of  the  debt  to  the  public  and  to  the  debt  of  J.  G.  Smith, 
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nofc  haying  done  so,  he  had  the  use  of  them,  and  he  is  bound  in 
conscience  to  pay  interest  thereon.  The  commissioner'B  opin- 
ion, overruling  the  third  exception,  is  therefore  confirmed. 

Let  it  therefore  be  referred  back  to  the  commissioner,  to  state 
the  accounts  conformably  to  the  principles  of  this  decree. 


RoAOH  V.  Rutherford. 

BoaoiasioN  ov  Ck>VT&Aor  voa  lN0t7i[BRANCSs.>-The  court  will  not  let  Mide  a 
oontract  for  the  porohase  of  a  hoose  and  lot  oa.  the  mere  allegation  of  aa 
imperfect  or  incumbered  title  not  clearly  shown  to  be  so,  where  the  par- 
chaser  has  been  long  in  possession,  and  after  a  confession  of  jadgment 
for  the  purchase-money,  this  being  considered  as  a  waiver  of  the  objeo 
tions;  but  the  court  might  give  some  relief  ultimately,  if  the  title  tamed 
out  to  be  really  bad. 

Bill  in  equity.  Complainant  alleged  that  he  purchased  a 
certain  house  and  lot  of  defendant,  giving  therefor  two  notes  of 
hand,  and  taking  from  defendant  bonds  conditioned  to  give  a 
perfect  title  when  the  whole  of  the  purchase-money  should  be 
paid;  that  complainant  confessed  judgment  upon  his  notes  at 
their  maturity,  relying  upon  defendant's  ability  to  give  a  clear 
title;  but  that  he  afterwards  learned  that  defendant  had  pur- 
chased the  lot  from  one  Hush,  against  whom  there  were  several 
outstanding  judgments  for  which  the  lot  was  liable;  that  de- 
fendant levied  execution  on  the  confessed  judgment,  and  at 
the  sale  of  the  premises  in  question,  purchased  them  for  a  sum 
much  less  than  their  value,  and  deterred  other  purchasers  from 
bidding  by  refusing  to  show  the  title  deeds;  that  complainant 
had  made  extensive  improvements  on  the  property.  The  de- 
fendant had  also  levied  for  the  balance  of  his  debt  on  certain 
slaves  belonging  to  complainant.  The  prayer  was  for  an  in- 
junction and  for  general  relief.  The  defendant,  in  his  answer, 
averred  that  the  whole  transaction  was  fair  and.  honest,  and 
offered  to  rescind  the  sale  upon  the  payment  of  his  debt. 

Starke^  for  complainant. 

Egan^  contra. 

Desaussubb,  Chancellor.  This  is  an  application  to  the  court 
to  relieve  the  complainant  from  a  judgment  at  law  which  haa 
been  obtained  against  him,  as  above  stated;  and,  indeed,  to 
relieve  him  from  a  contract  by  which  he  became  the  purchaser 
of  a  house  and  lot  in  Columbia,  for  which  he  gave  his  notes,  on 
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which  the  judgment  was  obtained.  The  relief  is  sought  on 
several  grounds:  1.  That  the  defendant  had  not  a  good  title  in 
him,  so  as  to  insure  a  perfect  and  indefeasible  title  to  the  com- 
plainant; 2.  That  defendant  has  delayed  vety  long  in  making 
out  or  disclosing  his  title  to  the  complainant,  who,  therefore,  is 
entitled  to  his  relief ;  8.  That  the  property  is  incumbered  by 
judgments,  which  render  the  enjoyment  of  the  estate  pre- 
carious. 

The  complainant  also  states  that  the  sale  of  the  house,  made 
under  the  judgment  at  law  of  this  defendant,  was  injured  by 
the  improper  conduct  of  the  defendant's  agent,  in  refusing  to 
show  the  titles  of  the  vendor,  by  which  means  purchasers  wore 
afraid  to  engage  in  this  purchase,  and  the  defendant  was 
enabled  to  become  the  buyer  of  the  property  at  less  than  a 
fourth  of  its  value;  and  he  seeks  relief  from  that  sale.  And  he 
also  seeks  reimbursement  for  large  and  expensive  improvements 
put  on  the  lot. 

I  have  considered  the  circumstances  of  this  case,  and  the  ar- 
guments of  counsel  It  was  argued  by  the  solicitors  for  the 
complainant  very  much  as  if  this  was  a  case  resting  solely  in 
contract,  and  as  if  the  vendor  was  now  asking  the  aid  of  the 
court  to  cany  that  contract  into  specifio  execution,  in  which  case 
the  court  ezerdses  a  high  legal  discretion,  and  either  grants  or 
refuses  that  aid  according  to  the  circumstances  and  the  equity 
of  the  case.  But  that  is  by  no  means  the  real  situation  of  the 
parties,  or  of  the  transaction.  Upon  the  agreement  to  purchase 
the  house  and  lot  in  question,  the  purchaser,  Mr.  Boach,  was 
satisfied  to  take  a  bond  from  Mr.  Butherford,  the  seller,  dated 
the  nineteenth  of  June,  1806,  by  which  he  engaged,  whenever 
the  sum  of  one  thousand  three  hundred  dollars  was  paid  to  him 
by  Mr.  Boach,  to  make  good  and  sufficient  titles  to  the  house 
and  lot  to  the  said  Abraham  Boach  or  representatives.  And 
Mr.  Boach  gave  his  notes  of  hand  for  the  amount  of  the  pur- 
chase-money, payable  at  fixed  periods,  in  the  ordinary  modes  of 
giving  notes.  In  pursuance  of  this  agreement,  Mr.  Boach  was 
put  into  possession  of  the  house  and  lot,  which  he  has  held  and 
enjoyed  peaceably  ever  since,  and  put  great  improvements 
thereon.  And  by  the  bond  which  he  took  from  Mr.  Butherford 
it  appears  that  he  was  to  pay  the  money  before  he  was  to  have 
titles  made  to  him  for  the  house  and  lot.  That  money  not  hav- 
ing been  paid  at  the  time  the  notes  fell  due,  the  same,  after 
some  indulgences,  were  placed  in  suit,  and  judgment  recovered 
upon  them;  to  avoid  which  judgment  and  a  sale  made  there- 
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under,  and  to  be  relieyed  from  the  contract  as  before  stated,  Mr. 
Boach  comes  to  this  court.  This  was  certainly  an  incaatiooa 
bargain,  by  which  he  put  himself  Tery  much  in  the  power  of  the 
other  party;  and  placed  himself  in  a  position  far  diflerent  from 
that  wherein  the  vendor  is  obliged  to  come  to  the  court  to  ask  its 
aid,  to  oblige  the  purchaser  to  go  into  a  specific  execution  of  the 
contract.  Where  the  seller  is  obliged  to  come  to  the  court  for 
aid,  a  number  of  principles  and  rules  are  brought  into  opera- 
tion to  protect  the  purchaser  and  to  secure  him  a  good  title;  but 
a  material  difference  is  made  between  establishing  and  rescind- 
ing an  agreement.  In  the  former  case  a  purchaser  may  demand 
an  abstract  of  the  title,  and  the  court  wUl  at  least  see  that  he 
has  a  good  title,  to  a  moral  certainty,  before  it  will  force  him  to 
accept  the  title  and  pay  his  money.  But  here  all  is  rerersed; 
the  party  gave  positive  notes  for  the  money,  and  stipulated  that 
he  should  pay  the  money  before  he  should  have  a  title.  It  is 
true,  nevertheless,  that  the  court  will,  in  a  clear  and  strcmg  case, 
protect  a  purchaser  against  the  payment  of  his  bond  for  the  piuv 
chase-money,  or  will  even  assist  him  in  recovering  it  bade,  if 
already  paid,  especially  if  no  conveyances  be  yet  executed,  pro- 
vided it  shall  be  made  to  appear  that  the  vendor  cannot  make 
him  a  good  title;  or  he  may,  if  he  has  only  made  a  deposit  of 
part  of  the  purchase-money,  recover  back  that  deposit  even  at 
law.  But  in  such  case  it  is  not  sufficient  to  show  that  the  title 
has  been  deemed  bad  by  conveyancezs,  but  he  must  prove  the 
titles  bad:  See  Sugden,  157,  and  CamfiM  v.  OUbert,  4  Esp.  221. 
It  was  objected,  on  the  other  hand,  by  the  defendant,  that 
the  complainant  could  not  come  to  this  court  for  relief,  becaute 
he  might  have  set  up  the  plea,  which  forms  the  foundation  of 
his  complaint  in  this  bill,  as  a  defense  to  the  suit  at  law.  That, 
however,  is  not  certain,  for  it  has  not  yet  been  settled,  whether 
a  court  at  law  will  enter  into  equitable  objections  to  a  title  whece 
a  purchaser  is  plaintiff.  And  where  the  vendor  is  plaintiff  at 
law,  to  recover  the  purchase-money  from  the  vendee,  the  only 
ground  on  which  it  is  said  that  a  court  of  law  may  in  such  action 
take  cognizance  of  equitable  objections  to  a  title,  is,  that  as  the 
vendor  brings  his  action  on  the  contract,  and  on  the  equitable 
circumstances  between  the  parties,  therefore,  the  equitable  de- 
fense may  be  set  up.  This,  however,  is  doubtful,  for  it  rests  on 
the  authority  of  a  single  modem  decision,  made  by  the  court  of 
king's  bench,  in  Shaw  v.  Jackman,  4  East,  201.  But  if  the  point 
were  more  settled  it  would  not  apply  in  this  case,  for  the  plaint- 
iff at  law,  Butherford,  who  is  defendant  in  this  suit,  did  not  sue 
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at  law  on  the  equitable  ciroumBtances  between  the  parties.  He 
brought  a  suit  upon  plain  notes  of  hand,  which  did  not  there 
open  the  contract  at  all.  I  do  therefore  think,  that  as  the  com* 
plainant's  remedy  would  haye  been  veiy  doubtful  at  law,  he  is 
not  precluded  from  coming  here  for  relief;  and  this  court  would 
^ve  him  relief  if  he  made  out  a  proper  caae.  This  has  been 
attempted,  and  the  complainant's  counsel  have  relied  on  Tarious 
pounds  to  support  such  a  case.  It  is  insbted  that  the  defend- 
ant ought  to  have  made  out  a  good  title,  and  to  have  shown  it 
to  the  complainant;  that  his  refusal  or  neglect  to  do  so  entitles 
the  complainant  to  relief;  that  even  if  he  could  make  out  a  good 
title  he  comes  too  late  for  specific  execution,  after  such  a  great 
length  of  time.  He  ought  to  have  done  it  in  a  reasonable  time; 
4ind  that  time  is  essential  in  such  contracts.  That  the  title,  as 
•at  last  made  out,  is  objectionable,  as  the  deed  from  Bush  to 
Butherford  has  never  been  recorded,  as  required  by  law,  and  as 
there  was  an  outstanding  judgment,  which  bound  the  land  in 
favor  of  Bush,  for  two  hundred  and  fifty  dollars  and  costs. 

The  defendant,  in  answer  to  these  objections,  insists  that  the 
complainant  made  no  such  defense  to  the  suits  brought  long 
after  the  contract  on  the  notes  for  the  purchase-money;  but 
'Confessed  judgment  thereon,  and  that  even  when  he  filed  a  bill 
in  equity  upon  another  point  on  this  contract,  which  was  di»- 
missed,  he  made  no  mention  of  the  piesent  subject  of  com- 
plaint. And  to  be  sure,  this  conduct  on  the  part  of  the 
•complainant  furnishes  a  strong  presumption  that  he  had  been 
satisfied  of  the  goodness  of  the  titie;  which  opinion  is  greatiy 
strengthened  by  the  defendant's  swearing  in  his  answer,  which 
is  uncontradicted  in  this  point,  that  at  the  time  of  entering  into 
the  contract,  he  exhibited  his  titie  to  the  complainant,  part  of 
which  is  noted  and  set  forth  in  the  bond  which  he  gave  to  make 
good  titles;  with  which  the  complainant,  after  a  full  knowledge 
thereof,  and  of  all  the  circumstances  truly  set  forth  and  dis- 
<:losed,  was  satisfied  and  entered  freely  and  voluntarily  into  the 
contract,  and  did  then  take  possession,  by  the  defendant's  per- 
mission, of  the  house  and  lot,  which  he  has  held  and  kept  ever 
since,  and  received  the  rents  and  profits  undisturbed  and  with- 
out any  claim  by  any  person  whatever.  This  certainly  is  a  very 
conclusive  answer  to  the  complainant;  for  as  the  titie  was  ex- 
hibited to  him,  and  he  was  so  well  satisfied  as  to  give  positive 
notes  for  the  money,  and  afterwards  to  confess  judgment  on 
them,  and  to  take  and  hold  possession  for  many  years,  and  to 
.put  great  improvements  on  the  lot,  it  is  extraordinary  that  hi 
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should  now  attempt  to  set  np  objeotiona  which  he  ought  to  haTe 
done  long  before.  The  court  must  listen  with  suspicion  to  such 
objections,  after  such  a  lapse  of  time.  The  decided  cases  are 
strong  on  this  point,  and  establish  that  where  the  vendee  pro- 
ceeds in  the  treaty  for  the  purchase,  after  he  is  acquainted  with 
the  title  and  the  nature  of  the  tenure,  and  does  not  object  to  it, 
he  will  be  bound  to  fulfill  his  contract:  See  4  Bro.  C.  C.  494; 
Fordyce  v.  Ford,  6  Yes.  jr.  670;  and  10  Id.  508;  and  Caicrafi  y. 
Boetmck,  1  Id.  221. 

The  taking  possession  and  keeping  it  for  so  many  years,  is 
greatly  relied  upon  by  the  court  in  such  cases;  it  is  even  deemed 
a  waiver  of  objections  to  the  title:  See  Fludyer  v.  Cocker,  12 
Yes.  25,  6.  And  this  will  be  more  relied  upon  in  this  coun- 
try than  in  England,  because  it  not  only  operates  as  a  waiver 
of  objections  to  the  title,  but  as  a  positive  title  after  a  lapse  of 
five  years.  For  our  statute  of  limitations  fixes  five  years  in- 
stead of  sixty,  as  in  England;  and  it  operates  as  a  bar  to  the 
right,  and  not  merely  to  the  remedy,  as  it  does  in  England. 
Now,  the  complainant  has  been  in  quiet  and  entire  possession 
himself  of  the  property,  for  more  than  five  years,  under  the 
permission  and  the  consent  of  the  defendant,  who  had  held  it 
sometime  before.  If  it  be  answered,  that  this  may  not  be  an 
indefeasible  title,  as  there  may  be  infancy  or  coverture,  or 
absence  from  the  state,  which  would  prevent  the  statute  of 
limitations  from  being  operative,  the  reply  is  conclusive.  It  is 
incumbent  on  you  who  object  to  this,  to  prove  it,  after  such  cir- 
cumstances of  waiver,  on  your  part,  and  of  complete  tmdia- 
turbed  enjoyment  by  you  for  the  full  time  required  by  the 
statute. 

Upon  this  ground,  therefore,  I  do  not  consider  the  purchaser, 
who  is  the  complainant,  after  long  acquiescence  and  possession, 
as  entitled  to  relief  in  this  court,  to  get  rid  of  a  contract  under 
such  circumstances.  But,  in  reality,  there  does  not  seem  to  be 
any  just  ground  to  complain  of  the  title  itself,  as  deduced  by 
defendant,  and  stated  to  complainant.  It  is  deduced  regularly 
from  the  commissioners  of  Columbia,  to  Mr.  Butherford.  Eveiy 
link  in  the  chain  seems  to  be  complete.  And  if  the  defendant 
had  been  in  default  as  to  his  title,  as  represented  by  the  com- 
plainant, still,  according  to  the  decided  cases,  the  defendant 
might  and  would  be  at  liberty  to  perfect  his  title,  at  the  time  of 
the  decree,  so  as  to  have  the  benefit  of  his  contract  For  the 
direction  of  the  court  to  the  master,  is  to  inquire  whether  the 
seller  can,  not  whether  he  could  make  a  title  at  the  time  ol 


June,  1810.]         Boach  v.  Buthebfobd.  611 

executing  the  agreement:  See  Sngden,  250;  Langford  v.  Pitt,  2 
P.  Wms.  629;  Jenkina  v.  HiU,  6  Ves.  jr.  646;  Sehn  t.  Slade,  7 
Id.  263;  Wynne  v.  Morgan,  7  Id.  202;  10  Yes.  294;  and  this  is 
the  role  at  law  too:  1  Bep.  Cases,  184.  And  these  cases  operate, 
even  where  there  had  been  a  limitation  of  time  to  complete  the 
contract,  for  time  is  not  generally  deemed  essential  in  such  cases, 
though  it  may  become  so,  if  eyident  disadvantages  arise  to  the 
purchaser  from  the  delay:  See  Blade  v.  Slade,  7  Yes.  jr.  265;  1 
Atk.  12;  4  Yes.  689;  4  Bro.  469.  In  this  case,  the  purchaser  has 
no  pretense,  for  he  stipulated  for  no  time;  nay,  agreed  to  post- 
pone his  having  any  title  till  he  paid  the  purchase-money,  and 
the  delay  of  that  has  been  his  own  fault. 

An  objection  was  relied  on,  that  the  deed  from  Bush  to 
Butherford  has  never  been  recorded;  and  that  it  exposes  the 
purchaser  to  inconveniences  from  double  sales,  and  from  judg- 
ments against  Bush.  XJndoubtedly  it  was  a  neglect  in  Buther- 
ford not  to  have  recorded  this  deed,  and  might  have  exposed  the 
purchaser  to  serious  inconveniences.  But  the  conduct  of  the 
purchaser  in  so  long  waiving  all  objections  to  the  title,  dimin- 
ishes his  right  to  object  at  this  time,  and  the  strength  of  his 
possession  takes  away  the  apprehension  of  his  suffering  any  ill 
consequences.  Besides,  the  complainant  has  not  shown  that 
these  effects  have  followed.  The  court  will  Inquire  whether  any 
other  deed  from  Bush  is  recorded,  and  order  this  deed  to  be 
recorded  immediately.  As  to  the  judgment  on  record  against 
Bush,  it  would,  if  it  still  bound  this  land,  be  a  subject  of  com- 
pensation and  deduction,  and  not  of  rescission  of  the  contract; 
for  it  must  be  indifferent  to  the  purchaser  to  whom  he  pays  his 
money,  provided  he  is  not  asked  to  pay  more  than  the  amount 
of  his  purchase.  But  according  to  the  cases  decided  at  law,  the 
possession  of  a  bona  fide  purchaser,  will  protect,  under  the  statute 
of  limitations,  the  holder  of  real  estates  as  well  as  personal, 
against  the  operation  of  judgments.  In  this  case,  I  presume, 
the  operation  of  the  judgment  in  question  is  barred  by  the 
statute,  upon  the  possession  proved.  But  some  precaution  may 
be  used  to  make  the  purchaser  secure  beyond  all  doubt. 

The  complainant  also  sought  relief  against  the  sale  of  the 
house  and  lot,  which  was  bought  in  very  low  by  the  defendant 
at  the  sale  under  Ms  judgment  and  execution  founded  on  the 
notes.  I  am  not  sure  that  the  evidence  would  have  borne  me 
out  in  setting  aside  the  sale  in  this  case.  There  does  not 
appear  to  have  been  any  fraud  intended  by  the  friend  or  agent 
of  Mr.  Butherford     But,  as  the  sale  was  made  at  a  price  very 
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greatly  below  the  Talue,  and  as  that  effect  may  haye  been  pio- 
daced  by  the  extreme  caution  of  the  friend  of  Mr.  Bntherferd, 
which  made  him  reluctant  to  produce  the  title  deed  from  Budi 
to  Butherfbrd,  which  might  haTe  discouraged  purchasers,  I 
am  yeiy  glad  that  the  defendant  has  offered  to  rescind  the  sale, 
and  to  giTe  the  complainant  an  opportunity  of  obtaining  a 
fairer  price  for  ihe  property,  if  he  should  not  be  able  to  com* 
piete  his  payments,  so  as  to  preyent  a  resale.  I  gladly  lay  hold 
of  this  concession,  which  is  just  and  proper  in  itself,  and  indi- 
cates a  liberal  temper  in  the  defendant  towards  the  complainant, 
to  set  aside  the  sale^  which  has  been  made  of  the  house  and  lot 
under  the  judgment  and  execution. 

It  is,  therefore,  ordered  and  decreed  that  it  be  referred  to  the 
commissioner,  to  inquire  and  report  if  there  be  any  conveyance 
on  record,  or  mortgage  on  the  house  and  lot  in  question,  from 
Mathias  Bush  to  any  other  person  than  to  Mr.  James  Buther- 
ford;  and  also  if  there  be  no  other  judgment  on  record  against 
the  said  Bush,  than  that  in  favor  of  Patton  for  the  sum  of  two 
hundred  and  fifty  dollars  and  costs  of  suit.  And  that,  upon 
its  appearing  that  there  is  no  such  conveyance  or  mortgage,  the 
'defendant  do  deposit  the  conveyances  which  form  his  title  to 
the  said  house  and  lot,  properly  recorded,  or  certified  copies  of 
>Buch  as  are  not  in  his  possession,  in  the  hands  of  the  commis* 
sioner,  to  be  kept  in  safeirf  by  him  until  the  complainant  shall 
pay  the  amount  of  the  purchase-money  due  by  Abraham  Boach 
to  defendant,  James  Butheiford,  and  thereupon  to  be  delivered 
to  the  complainant. 

That  with  respect  to  the  judgment  standing  against  the  said 
Mathias  Bush,  and  supposed  to  bind  the  said  house  and  lot,  it 
is  ordered  and  decreed  that  the  complainant  shall  be  at  liberty 
to  retain  the  amount  appearing  to  be  due  on  the  iaee  of  the 
judgment  and  the  costs,  out  of  the  purchase-money,  for  the 
space  of  two  years;  and  if,  in  the  meantime,  the  same  shall  be 
revived,  the  complainant  may  apply  so  much  of  the  pmehase- 
money  to  pay  off  said  debt. 

It  is  also  further  ordered  and  decreed  that  the  sale  heretofore 
made  of  the  said  house  and  lot  under  the  judgment  and  execu* 
tion  of  the  said  defendant,  be  set  aside;  and  that  upon  the 
•delivery  of  the  title  deeds  by  the  defendant  to  the  commis- 
sioner, for  the  complainant,  as  above  directed,  the  injunctbn 
be  dissolved,  and  the  defendant  be  at  liberty  to  proceed  to  a 
resale  of  the  house  and  lot  under  his  judgment  at  law.  Tktm 
complainant  to  pay  the  costs  of  suit. 
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ROTHMAHLER  V.  MyERS. 
[4  Dmunmaamt  S18.] 

FABOL  EvIDXNOS  IVADHISaiBLB  TO  EXPLAIN  MlBTAXB  2N  WZLL.^Burol  6Ti« 

denoe^  eroi  of  the  penon  who  drow  the  will,  thooj^  of  udrnpeaohablo 

eh«racter,  is  xiot  admiuible  to  prove  a  nustake,  Bhowing  that  the  testetor 

intended  to  diapoee  of  the  property  in  a  different  manner  than  appeared 

from  the  fece  of  the  wilL 
LaoAcr  to  Exicutob. — If  a  legacy  be  given  to  an  executor  in  that  character, 

he  cannot  take  it  onlees  he  qnalifiee  as  each  execntor. 
Lanx  ow  Lmact  nr  Rx8n>uaM«^Where  the  will  ie  eo  ohioare  that  the  oonrt 

cannot  diaoem  the  intention  of  the  tertator,  the  kgacy  fails,  and  tiio 

property  will  pass  under  the  residuary  clause. 

Bnxi  in  equity  filed  by  the  wife  and  adminiBtratrix  of  Both- 
mahler  to  recover  certain  property  alleged  to  be  dne  to  her  de- 
ceased husband  as  one  of  the  exeoutors  of  Abraham  Cohen, 
deceased,  who  had  made  certain  bequests  to  his  executors,  Both- 
mahler  and  the  defendants  herein.  The  first  question  arose 
upon  the  meaning  of  the  clause  in  which  Abraham  Cohen  de- 
vised to  his  executors  eight  negroes,  by  name,  with  their  issue 
and  some  house  furniture,  "in  trust  for  the  uses  and  to  the 
purposes  hereinafter  mentioned,  and  dedaied  of  and  concerning 
lot  number  fiftj-four.''  It  appeared  that  lot  number  fifty-four 
was  not  afterwards  mentioned  in  the  will,  but  that  lot  number 
fifty-fiTC  was;  which  last  lot  was,  however,  disposed  of  differ- 
enUy  from  lot  fif fy*f our. 

The  question  raised  was  as  to  the  admissibility  as  a  witness  of 
the  person  who  wrote  the  will,  to  explain  the  intention  of  the 
testator. 

Richardson  moved  to  examine  the  witness,  and  cited  in  sup- 
port of  his  motion  Fonnereau  v.  PoynU,  1  Bro.  0.  0.  472;  Abbot 
▼.  Massey,  3  Yes.  140;  Ooodinge  t.  Ooodinge,  1  Id.  831;  JSamp- 
shire  v.  iPierce,  2  Id.  216;  AUomey^gen^al  v.  Hudson,  1  P.  Wms. 
€74;  and  Boberts  on  Fraud,  20. 

Miicheil,  lot  the  complainant,  contra,  cited  Boberts  on  Fraud, 
16;  2  P.  Wms.  141. 

Desaussubb,  Chancellor.  In  this  case  a  motion  is  made  to 
examine  a  witness  who  is  said  to  have  drawn  the  will  of  the  tes- 
tator, as  to  the  intention  of  the  testator,  in  the  disposition  of 
several  negroes  and  some  furniture. 

It  was  argued  on  the  part  of  the  complainant  that  there  was 
no  ambiguity  on  the  face  of  the  will,  which  required  any  ex- 
planation by  extrinsic  evidence;  for  that  it  was  manifest  th« 
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testator  intended  to  bequeath  this  property  to  the  execotora. 
And  again,  that  if  there  was  an  ambignitj,  it  was  an  ambiguiiai 
patens;  in  which  case  the  court  never  resorted  io  parol  evidence 
to  explain  a  will. 

On  the  part  of  the  defendant  it  was  insisted  that  there  was  an 
ambiguity,  which  if  not  allowed  to  be  explained  by  parol  evi- 
dence, would  defeat  the  intent  of  the  testator,  and  prevent  the 
will  from  having  any  effect  as  to  the  property  in  question;  that 
the  ambiguity  related  to  the  persons  whom  the  testator  intended 
to  benefit,  and  that  the  court  generally  admitted  parol  evidence 
to  explain  to  whom  the  testator  intended  to  bequeath,  where 
there  was  an  ambiguity  on  that  point;  that  there  was  a  palpa- 
ble mistake 'in  the  clause  in  the  will  under  consideration,  as  it 
referred  to  a  subsequent  clause  in  his  will;  wherein  he  says  he 
devised  his  lot  number  fifty-four,  comfonnably  to  which  he  in- 
tended the  property  now  in  dispute  should  go;  whereas,  in  fact, 
the  subsequent  clause  referred  to,  did  not  dispose  of  the  lot 
number  fifty-four,  but  the  lot  number  fifly-five;  whilst  the  de- 
vise of  the  lot  number  fifty-four  had  been  made  in  a  dause  pre- 
ceding the  contested  clause  bequeathing  the  negroes;  that  this 
mistake  could  be  explained  by  the  person  employed  to  draw  the 
will,  and  then  the  testator's  intention  would  be  made  plain,  and 
his  will  could  take  effect. 

I  have  considered  the  arguments,  and  I  have  examined  the 
cases  cited  by  the  counsel  on  both  sides,  and  many  others  which 
have  occurred  to  me;  and  if  it  were  my  intention  to  decide  this 
point  definitely  at  this  time,  I  would  go  vezy  fully  into  this  vexy 
delicate  and  difficult  question.  I  perceive  there  are  great  am- 
biguities in  this  will,  and  the  court  wants  light.  But  there  is 
no  occasion  to  make  a  definite  decision  at  this  time,  because  in 
this  court  the  parol  proofs  are  generally  permitted  to  be  gone 
into  without  prejudice:  see  Roberts  on  Frauds,  p.  81,  note  16. 
And  when  the  evidence  is  before  the  judge  who  tries  the  cause, 
he  can  see  precisely  what  is  the  proof  offered,  and  can  decide 
upon  its  admissibility  much  better  than  the  court  now  can, 
where  it  is  a  mere  suggestion  of  what  the  parties  expect  to  be 
able  to  prove. 

This  course  appears  preferable,  as  it  will  tend  to  the  morb 
speedy  determination  of  the  cause.  For  if  I  should  now  un- 
dertake to  decide  the  question,  I  would  refuse  the  evidence 
offered;  and  if  an  appeal  should  be  made  and  the  court  of 
appeals  should  be  of  opinion  that  the  evidence  should  have 
been  received,  the  cause  would  be  sent  down  to  be  tried,  with 
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directions  to  receive  the  CTidenoe  offered;  and  upon  the  decree 
of  the  court  on  the  merits,  there  might  be  another  appeal  from 
that  decree.  Whereas,  bj  the  course  I  propose  to  pursue  the 
evidence  may  be  taken  without  prejudice,  and  offered  to  the 
judge  who  may  try  the  cause,  and  his  decree  on  the  whole  case, 
whether  founded  on  such  parol  evidence  or  not,  might  form  the 
subject  of  one  appeal,  which  would  be  definitive.  I  shall 
therefore  direct  the  examination  of  the  witnesses  offered,  to  be 
taken  without  prejudice,  and  to  be  offered  at  the  trial  of  the 
cause  to  the  judge  who  may  tiy  it,  who  will  be  better  able  to 
judge  if  the  testimony  actuaUy  given  is  admissible  within  the 
cautious  rules  which  reason  and  the  authority  of  the  decided 
cases  have  prescribed  for  the  conduct  of  the  court.  In  giving 
this  permission  to  examine  the  witness  it  is  not  my  intention  to 
prescribe  the  limits  of  the  examination.  I  shall  leave  this  to 
the  judgment  of  the  parties  to  offer  what  they  please  to  the 
future  presiding  judge,  who  will  receive  what  he  may  deem  ad- 
missible within  the  ndes  heretofore  established.  But  I  must 
be  permitted  to  say  that  I  have  no  idea  that  parol  testimony 
can  be  received  to  the  great  and  dangerous  extent  proposed  by 
the  defendant's  counsel  in  the  paper  handed  to  me.  In  the 
proposed  examination  I  would  particularly  recommend  an  in- 
quiry from  the  witness,  whether  there  was  any  mistake  in  the 
description  of  the  lot,  to  which  reference  is  made  in  the  con- 
tested clause  by  the  number  fifty-four;  and  to  say  whether  the 
testator  meant  number  fiftyrf our  or  number  fifty-five,  which  last 
is  the  only  one  devised  in  the  subsequent  part  of  the  will;  and 
which,  if  clearly  explained  by  the  parol  testimony  (and  received 
lyy  the  judge),  would  tend  more  to  the  elucidation  of  the  diffi- 
culty than  anything  else  within  the  range  of  admissible  testi- 
mony. 

Let  the  witness  be  examined  on  interrogatories  without  pre- 
judice, and  the  examination  when  taken  be  submitted  to  the 
judge  who  may  try  this  cause,  to  be  admitted  or  rejected  in 
whole  or  in  part,  as  to  him  may  appear  to  be  correct. 

The  witness  was  examined  and  the  cause  came  to  a  hearings 
Blanding,  representing  the  defendants. 

SiUiman  and  Carr,  contra, 

James,  Chancellor.  The  question  to  be  considered  in  this 
case  arises  out  of  three  clauses  in  the  will  of  Abraham  Cohen, 
which  are  to  the  following  effect: 

First  clause — *'  Item,  I  devise  unto  my  executors,  hereinafter 
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named,  and  the  sarviTors  or  stirviTor  of  them,  mj  lot  of  land^ 
number  fifty-four,  on  Princes  street,  in  trust  for  the  use  of  Mar* 
garet  M'Wharter  during  life,  and  after  her  death,  then  I  giv* 
and  devise  the  premises  to  mj  niece,  Dinah  Cohen,  her  heirs 
and  assigns." 

Second  clause — "I  give  and  bequeath  unto  mj  executors; 
hereinafter  named,  and  the  survivors  or  survivor  of  them,  eight 
negroes  (naming  them).  Also,  my  household  and  Jdtchen  fur- 
niture, etc.,  in  trust  for  the  uses  hereinafter  mentioned  and  de> 
clared,  of  and  concerning  the  lot  number  fifty-four,  and  for  th» 
sole  use  of  Margaret  M'Wharter  during  her  life,  and  after  her 
deaths  that  the  above  described  goods  and  chattels  shall  b» 
equally  divided  between  them." 

Third  clause — *'I  devise  unto  my  nieces,  Sarah  Myers  and 
Esther  Myers,  or  the  survivor  of  them,  the  house  and  lot  (No. 
65),  fifty-five,  on  v^hich  I  now  reside,  in  Princes  street." 

Erasmus  Bothmahler  was  one  of  the  executors  named  in  th* 
vrill  of  Abraham  Cohen,  but  did  not  qualify,  and  his  adminis- 
tratrix, by  her  will,  now  claims  a  part  of  the  personal  property 
mentioned  in  the  second  clause  above  cited,  on  the  ground  thai 
the  words  "  shall  be  divided  equally  between  them,"  can  relate 
only  to  the  word  **  executors,"  as  their  proper  antecedent.  Her 
claim,  therefore^  is  founded  on  grammatical  construction  alone. 
But  I  cannot  think  the  complainant  is  entitled  under  the  will,, 
because  the  testator  has  discovered  no  intention  to  give  the  ex- 
ecutors anything  expressly,  either  by  stating  it  was  on  account 
of  his  friendship  for  them,  or  on  account  of  their  trouble  in  the 
management  of  his  estate.  But  admitting  that  the  legacy  had 
been  given  expressly  to  Erasmus  Bothmahler,  upon  the  author- 
ity of  the  case  cited,  he  could  not  have  entitled  himself  to  it, 
unless  he  had  acted  as  executor:  see  Abbot  v.  Maaaie,  3  Yes.  jr. 
148.  Besides,  if  these  reasons  were  not  sufficient  to  make  the 
executors  trustees,  to  preserve  a  remainder  which  they  were 
themselves  to  take,  would  be  entirely  unprecedented.  If  the 
second  clause  had  stood  singly,  a  construction  in  favor  of  the 
executors  upon  grammatical  rules  might  prevail,  but  the  con- 
text does  away  every  presumption  in  their  favor.  A  will  is  not 
to  be  construed  per  parceUa,  but  by  the  entirety,  and  to  support 
the  intention  a  construction  may  be  made  upon  the  whole  will, 
even  against  strict  grammatical  rules.  Thus  far  as  to  the  claim 
of  the  claimant,  which  is  the  only  question  made  by  the  bill 

The  answer  has  brought  into  view  two  other  conflicting  claims. 
The  first  is  that  of  Dinah  Cohen,  now  Mrs.  Minis,  under  the 
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first  clause^  and  the  second  is  that  of  the  other  two  nieces^ 
Sarah  and  Esther,  under  the  third  clause.  Mrs.  Minis  claims 
all  the  negroes  and  other  property  mentioned  in  the  second 
clause,  because  that  by  it  the  said  property  was  to  pass  in  and 
for  the  uses  declared  concerning  the  lot  fif ty*four.  Now,  after 
the  life  estate  the  uses  of  the  lot  fifty-four  were  declared  to  be 
for  her,  and  so  she  contends  ought  also  the  uses  of  the  negroes. 
That  to  effectuate  this,  it  would  be  only  necessary  to  rectify  a 
mistake  of  the  testator,  and  instead  of  the  words  '' hereinafter 
mentioned,''  to  read  the  words  ''hereinbefore  mentioned,"  in 
the  second  clause  of  the  will  recited  as  aboTe.  On  the  other 
hand,  the  other  two  nieces  urge  that  the  words  *'  lot  No.  64  "  haye 
been  used  by  mistake  by  the  testator,  in  the  second  clause,  in- 
stead of  the  "  No.  65,"  and  that  if  the  court  would  only  rectify 
this  small  error  in  the  will,  it  is  plain  they  would  be  entitled  to 
the  property. 

Sueh  are  the  claims  of  the  three  nieces,  the  first  praying  for 
a  greater,  and  the  two  last  for  a  lesser  alteration  of  the  will. 
Perhaps  the  intention  of  the  testator  was  to  leave  the  property 
in  question  equally  among  them.  I  was  much  inclined  on  the 
first  opening  of  the  case  to  think  so,  and  therefore  referred  it  to 
the  commissioner  to  report  how  their  portions  under  the  will 
would  stand  in  the  scale  of  equality,  if  the  one  third  of  the 
personal  property  were  added  to  them  respectively.  In  the 
mean  time,  I  examined  the  context,  to  see  if  such  intent  could 
be  discovered  in  the  general  scope  of  the  instrument  Such 
intention,  however,  does  not  appear  to  be  clearly  expressed,  and 
the  difficulty  seems  to  be  inexplicable.  The  ambiguity  is  in- 
herent in  the  will  itself;  it  is,  according  to  the  legal  phrase,  a 
patent  ambiguity,  and  cannot  be  explained  by  extrinsic  evi- 
dence. It  is  a  case  of  the  absolute  omission  of  the  names  of 
legatees;  and  nearly  the  same  as  where  a  blank  is  left  for  the 
insertion  of  such  names,  in  which  case  parol  evidence  is  always 
excluded:  see  3  Atk.  267,  by  Lord  Hardwicke,  in  which  the 
difficulty  does  not  appear  to  have  been  so  great  as  in  the  pres- 
ent case.  I  am  well  aware  that  the  doctrine  in  favor  of  legatees 
has  been  considerably  extended  by  modem  decisions.  This 
sufficiently  appears  from  the  cases  of  Dobson  v.  Waterman,  and 
Bdwood  V.  IBldmay,  cited  by  the  counsel  from  3  Yes.  jr.  306. 

In  the  first  of  these  cases,  the  testator  bequeathed  to  J.  D. 
seven  hundred  pounds,  in  three  per  cent,  consolidated  bank 
annuities,  and  was  not  at  the  time  of  making  his  will,  or  of  hia 
death,  possessed  of  any  such  annuities,  but  owned  one  thousand 
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eight  hundred  pounds  three  per  cent,  south  sea  annuities.  In 
the  second  case,  the  testator  bequeathed  to  his  wife  during  life 
the  interest  of  one  thousand  two  hundred  and  fifty  pounds, 
part  of  his  stock  in  the  four  per  cent,  annuities  of  the  bank  of 
England;  and  after  her  death  to  other  legatees.  It  turned  out 
that  the  testator  had  no  such  stock,  but  at  the  time  of  his  death 
was  possessed  of  one  hundred  and  thirty-seyen  pounds  per 
annum  in  long  annuities.  In  both  cases  the  ambiguity  was  de» 
cided  to  be  latent;  a  resort  was  had  to  extrinsic  CTidence;  the 
mistakes  were  naturally  accounted  for  and  rectified,  and  the 
legacies  were  established,  to  be  paid  out  of  the  stock  which  the 
testator  died  possessed  of. 

In  the  present  case,  it  was  contended,  and  I  think  properly, 
that  parol  eyidence  was  inadmissible.  However,  it  was  ad- 
mitted by  the  court,  without  prejudice,  on  the  authority  of  the 
standing  rule  to  that  effect  in  equify.  But  the  witness  has  not 
been  able  to  boItc  the  difficulty.  He  is  not  able  to  account  for 
the  mistake,  as  was  done  in  the  cases  cited,  and  he  even  tells  us 
that  the  ambiguity  is  to  him  inexplicable.  This  makes  a  wide 
difference.  In  the  cases  cited,  the  mistakes  could  be  rectified 
by  the  state  of  facts;  in  the  principal  case,  they  cannot  be  recti- 
fied, either  by  the  context  or  the  state  of  facts.  The  words, 
"  to  be  divided  equally  between  them,"  referring  to  nobody,  are 
Tague  and  uncertain.  To  give  them  any  sense,  I  must  add 
legatees,  which  would  not  be  to  explain,  but  to  make  a  will. 
I  am,  therefore,  of  opinion,  that  the  nieces  cannot  take  under 
the  second  clause  of  the  will  above  cited;  and  that,  according  to 
the  rule  of  law  in  such  cases,  where  a  legacy  fails  as  to  a  par- 
ticular object,  it  must  pass  to  those  entitled  under  the  residnaiy 
clause. 

Therefore,  it  is  decreed  that  the  property  in  dispute  be 
equally  divided  between  Solomon  Oohen,  the  brother  of  the 
testator,  and  his  nephews  and  nieces  in  the  will  mentioned, 
who  were  alive  at  the  time  of  his  death,  agreeably  to  the  terms 
of  the  last-mentioned  clause;  and  let  the  complainant's  bill  be 
dismissed,  with  costs. 

In  Finklea  v.  Jordan,  14  Bioh.  Eq.  160,  it  ii  hdd  that  whare  a  legacy  it 
tiven  to  one  who  is  appointed  ezeoator,  the  presomption  la  that  it  waa  gifea 
to  him  in  that  oharaoter;  and  it  liea  on  him  to  ahov  aomathing  ariaing  nn  the 
will  to  repel  the  prammption. 
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St.  Luke's  Ghuroh  v.  Mathews. 

[4  Dmaumusb,  078.] 

OoMTRACT  WITH  O1VICSB8  DX  VACTO. — ^A  dergyman  entered  into  a  oontaol 
for  a  year*!  aervioe  with  a  veetiy,  who  were  not  legally  elected,  hot 
who,  as  far  as  he  knew,  were  the  offioen  de  /($cto.  Having  performed 
the  duties  aooording  to  sadh  contract,  he  waa  held  entitled  to  reooTer  for 
hiaeervioea. 

OoHTRAOT  Von) — ^Whxn. — ^Bat  when,  apprised  of  the  illegality  of  the  elec- 
tion of  the  veetiy,  he  made  with  them  a  contract  for  the  eniming  year,  it 
waa  considered  proof  of  collusion,  which  shoold  prevent  him  recovering 
for  services  during  this  time,  and  a  perpetual  injunction  waa  decreed 
against  any  suit  for  services  rendered  during  the  second  year. 

Validitt  ov  Bt>law.— The  right  of  a  corporation  to  make  by-laws  ia  un- 
questionable, but  they  must  be  conformable  and  subordinate  to  ita  char- 
ter; and  they  must  be  reasonable. 

Bill  in  equity,  praying  for  an  injonoiion.  The  case  appears 
from  the  opinion. 

Huger  and  PetHgrue,  for  the  complainants. 

MorraU^  contra, 

DBSAussuBSy  Qhanoellor.  This  is  a  bill  filed  to  reeindn  the 
defendant  from  availing  himself  of  a  judgment  at  law,  obtained 
for  a  year's  salary,  alleged  to  be  due  to  him  on  a  contract  made 
with  the  vestry  and  wardens  of  the  Episcopal  Church  of  St. 
Luke's  pariah,  to  serve  as  rector  of  that  church,  from  Easter, 
1811,  to  1812. 

The  bill  states  **  that  the  defendant  was  rector  of  St.  Luke's 
ehurch,  by  the  appointment  of  certain  persons,  who  had  usurped 
the  office  of  vestry  and  wardens;  and  that  the  defendant  was 
knowing  to  the  usurpation,  and,  therefore,  came  in  by  collusion 
with  them. '.'  That  such  was  the  intimate  understanding  between 
the  defendant  and  these  usurpers,  that  the  terms  of  agreement 
were  that  the  defendant  was  to  be  paid  as  long  as  he  chose  to 
continue  with  them.  That  when  the  title  of  these  usurpers 
came  to  be  examined  in  court,  on  a  motion  for  a  mandamus,  the 
application  was  dismissed,  because  the  mandamus  was  not  the 
proper  remedy;  of  which  cause  of  dismissal  the  presiding  judge 
informed  the  parties,  and  apprised  them,  that  the  tenure  by 
which  those  persons  held  their  offices  was  illegal;  yet  after  this 
the  defendant  renewed  his  engagements  with  the  usurpers  in 
question.  That  the  complainants  were  not  satisfied  that  the 
defendant  is  recognised  as  an  Episcopal  minister,  by  the  church 
of  this  state.    That  the  complainants,  and  the  body  of  the 
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parishioners,  never  concurred  in  defendant's  appointment,  but 
regarded  him  as  an  unfit  person,  on  account  of  the  reports  which 
had  reached  them,  concerning  his  general  character.  That  the 
defendant  Mathews  has  obtained  judgment  at  law,  for  the 
amount  of  one  year's  salary;  and  issued  his  exeeution,  and 
threatens  to  levy  upon,  and  sell  the  church. 

The  bill  prays  for  an  injunction  against  the  judgment  at  law^ 
and  that  the  complainants  may  not  be  further  troubled  at  law. 
The  answer  of  Philip  Mathews  denies  that  he  had  any  knowledge 
of  any  conspiracy  between  the  Testry  and  wardens  elected  in 
April,  1611^  to  retain  their  appointments,  in  despite  of  the 
wishes  of  the  congregation;  that  defendant  for  five  years  before 
he  came  to  St.  Luke's  parish,  had  been  rector  of  the  Episcopal 
Chiirch  of  St.  James,  Santee;  that  receiying  pressing  letters 
from  Captain  J.  W.  Alston,  an  officer  of  the  church  of  St.  Luke, 
encouraging  him  to  expect  the  appointment  to  that  church,  witb 
a  salary  of  one  thousand  four  hundred  dollars,  to  be  the  minister 
for  St.  Luke's  and  Hilton  Head,  he  was  induced  to  leave  his 
residence;  that  at  that  time  the  defendant  was  entirely  ignor* 
ant  of  any  contention  existing  in  St.  Luke's;  that  on  his  arziTaI» 
he  found  in  office  J.  W.  Alston  and  others,  who  appeared  from 
the  books  of  the  said  church  to  hare  been  members  and  joffioera 
of  the  same  for  several  years,  by  whom  the  defendant  was  en- 
gaged to  preach  every  Sunday  in  said  church,  for  a  salary  of 
eight  hundred  dollars;  that  although  the  defendant  was  present 
on  the  day  of  election,  in  April,  1811,  having  come  into  the 
parish  only  the  evening  before,  he  was  entirely  unacquainted 
with  the  nature  of  the  controversy  between  the  conflicting 
parties  of  the  said  church.  But  he  understood  ii  at  that  time 
to  be  a  contention  who  should  have  the  disposition  of  the  funds 
of  the  said  church.  The  defendant  further  states,  that  the 
charge  of  complainants,  that  the  defendant  is  not  a  legally 
ordained  minister  of  the  Episcopal  church,  is  false  and  un* 
founded;  he  having  been  ordained  by  Bishop  Madison,  who  con- 
ferred on  him  the  grade  of  deacon  and  priest's  orders,  on  the 
same  day,  as  would  appear  by  exhibits  filed  with  the  answer. 
That  the  defendant  is  recognized  by  the«pari8h  of  St.  Helena,  aa 
its  rector,  and  has  been  returned  by  the  vestry  to  Bishop  Dehon^ 
who  promised  to  enroll  his  name;  having  been  previously  en* 
rolled,  to  wit,  in  1805,  by  the  standing  committee. 

This  defendant  further  states,  that  he  agreed  with  the  vestxx 
and  wardens  of  St.  Luke's,  to  serve  as  rector  for  the  year  1812 
(which  was  his  second  year),  before  the  court  of  common  pleas 
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bad  pronounced  anj  decision  on  the  question  then  in  litigation; 
as  the  said  vestiy  and  wardens  were  then  recognized  hj  a  large 
portion  of  the  congregation.  That  J.  W.  Alston  was  either  a 
warden  or  yestryman,  for  several  years,  before  any  dispute 
originated;  and  that  this  defendant  did  not  abandon  the  said 
congregation,  till  he  found  that  he  could  not  reoonotle  them. 
That  the  charge  of  collusion  with  usurpers  is  untrue,  for  at  the 
time  of  passing  the  by-law,  so  much  complained  of,  the  defend- 
ant was  in  the  enjoyment  of  the  rectory  of  8t.  James. 

Defendant  defies  his  enemies  to  substantiate  a  single  charge 
of  criminality  on  him.  That  during  the  first  year  of  defendant's 
services  in  the  church  of  St.  Luke's,  the  church  was  well  at- 
tended on  Sundays,  and  would  have  continued  so  had  it  not 
been  for  party  animosities.  That  the  defendant  did  not  know 
the  papers  belonging  to  the  church  had  been  detained  till  in- 
formed thereof  by  G.  W.  Morrall,  who  had  detained  them, 
because  what  was  due  to  the  defendant  was  withheld  by  men 
illegally  elected.  That  the  defendant  having  received  no  com* 
pensation  for  his  two  years'  services  (so  that  his  board  and 
physician's  bills  remained  unpaid),  commenced  an  action  at  law 
to  recover  his  salary  of  the  year  1811,  and  obtained  judgment 
therefor;  and  his  attorney  proceeded  to  levy  on  any  property  he 
could  find;  that  defendant  was  unwilling  to  levy  on  the  ohunA, 
but  the  present  vestry  refused  to  pay  him  in  any  other  way.  The 
answer  denies  combination. 

On  the  trial  of  this  cause,  the  following  evidence  was  pro- 
duced: 

The  act  of  the  legislature  of  the  twenty-ninth  of  February, 
1798,  incorporating  the  Protestant  Episcopal  Church  of  St. 
Luke's,  and  sundry  others  therein  named,  by  which  it  is  enacted 
*'  that  the  vestry  shall  be  elected  in  manner  accustomed."  To 
flhow  what  **  the  manner  accustomed  "  is,  the  act  of  the  thirtieth 
of  November,  170&(see  Trott's  Collection  of  the  Laws,  No.  260), 
was  produced.  By  s.  80,  p.  188,  it  is  enacted,  **  that  on  Easter 
Monday  in  each  year,  the  inhabitants  of  each  parish,  that  are  of 
the  religion  of  the  church  of  England,  and  that  do  conform  to 
the  same,  and  that  are  either  freeholders  within  the  same  parish, 
or  that  contribute  to  the  public  taxes  and  charges  thereof,  or  so 
many  of  them  as  shall  think  fit  to  attend,  shall  meet  at  their 
parish  church  (or  for  want  of  one,  at  some  appointed  public 
place),  and  there  elect  seven  sober  and  discreet  persons,  that  are 
of  the  religion  of  the  church  of  England,  and  do  conform  to  the 
same,  and  thai  are  either  freeholders  within  the  same  parish,  or 
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that  do  contribute  to  the  public  taxes  and  charges  thereof;  to 
be  Testiymen  for  the  said  parish  for  the  space  of  one  year." 
And  church  wardens  are  to  be  annually  elected  at  the  same  time 
and  by  the  same  persons. 

To  show  that  the  election  of  yestiymen  and  wardens  of  St. 
Luke'Sy  which  took  place  on  Easter  Monday,  in  the  year  1811, 
was  not  made  in  the  manner  accustomed,  the  journals  of  the 
proceedings  of  the  Testry  of  St.  Lake's  were  produced,  by 
which  it  appeared  (see  page  69)  that  on  the  eighth  of  April,  1811, 
the  then  Testry  entered  into  a  resolution,  which  they  called  a 
by-law,  by  which  it  was  enacted  that  every  person  desirous  to 
join  the  church  of  St.  Luke's,  should  pay  the  sum  of  fiffy 
dollars,  or  he  should  not  be  admitted  a  member  nor  be  entitled 
to  its  privileges.  By  the  same  journal,  page  — ,  it  appeared 
that  an  election  of  vestrymen  and  churchwardens  took  place  on 
the  fifteenth  of  April,  when  Mr.  Josias  W.  Alston  and  sundry 
other  persons  were  entered  as  elected.  It  also  appeared  by  the 
same  journal  that,  on  the  sixteenth  of  April,  1811,  a  resolution 
was  entered  into  by  the  vestry  so  chosen,  to  employ  attorneys 
to  defend  the  rights  of  the  vestry.  And  that,  on  the  twenty- 
seventh  of  April,  1811,  the  vestiy  resolved  to  authorize  the 
churchwardens  to  employ  the  Beverend  Philip  Mathews  as  a 
rector  of  the  church,  for  a  year,  at  eight  hundred  dollars  per 
annum.  And  that,  on  the  second  of  November,  1611,  several 
persons  were  admitted  to  be  members  of  the  church,  who  were 
approved  by  the  vestiy.  So,  also,  on  the  seventh  of  March, 
1812.  On  the  thirtieth  of  March,  1812,  there  appears  to  have 
been  an  assemblage  of  the  vestry  to  try  the  Bev.  P.  Mathews 
on  a  charge  of  infidelity,  said  to  have  been  made  by  St.  B. 
Proctor;  but  refusing  to  give  evidence,  as  he  denied  the  power 
of  the  vestry,  Mr.  Mathews  was  acquitted. 

By  the  same  journal  it  appeared  that,  on  the  twenty-eighth 
of  November,  1812,  the  vestry  entered  into  a  resolution  to 
employ  Mr.  Mathews  as  the  minister  of  St.  Luke's,  till  he  chose 
to  resign  by  letter,  at  six  hundred  dollars  per  annum,  which 
was  done  on  Mr.  Mathews'  own  motion.  There  was  also  a 
letter  by  the  vestry  to  the  bank  in  Charleston,  dated  twelfth 
July,  1811,  which  related  to  the  money  of  the  church,  of  which 
they  claimed  the  disposal,  though  its  payment  to  them  was 
forbidden  by  those  who  thought  them  illegally  elected.  The 
minutes  from  the  court  of  sessions  were  produced  in  evidence, 

by  which  it  appeared  that  a  rule  was  taken  out  on  the day 

of  April,  1811,  for  the  vestry  and  wardens  of  St.  Luke's  io 
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show  caase  why  the  election  should  not  be  set  aside  as  irregu- 
lar. Several  witnesses  were  called.  Those  on  the  part  of  the 
complainants  testified  that  they  were  present  at  the  election  of 
yestrymen  and  churchwardens  for  St.  Luke's  chturch,  in  April, 
1811.  That  the  new  rule,  requiring  the  payment  of  fifty  dollars 
as  a  qualification  to  yote,  was  enforced.  That  they  never  heard 
of  the  rale  till  the  day  of  election;  and  that  a  much  greater 
number  of  persons  were  rejected  from  yotiug  by  the  operation 
of  that  rule,  than  the  number  who  yoted.  That  the  great  bulk 
of  those  who  were  rejected  were  Episcopalians;  and  that  they 
would  have  yoted  against  those  who  were  elected  vestrymen,  as 
they  expressed  their  sentiments  openly,  but  were  prevented 
from  voting  by  the  operation  of  that  by-law.  Their  votes 
would  have  changed  the  election.  The  witnesses  did  not  see 
any  of  those  who  had  been  actually  subscribing,  and  recognized 
members  of  that  church,  prior  to  the  by-law,  refused  permission 
to  vote;  but  aU  who  were  entitled,  and  then  came  for  the  first 
time  to  subscribe  and  to  vote  (and  these  were  many),  were 
refused  unless  they  paid  the  fifty  dollars  required  by  the  new 
by-law;  and  many  of  the  old  members  refused  to  vote  on 
account  of  that  law.  Almost  all  who  were  rejected  on  that  day 
became  regularly  members  of  the  church  as  soon  as  they  could. 

Mr.  Mathews  was  present  on  the  day  of  election,  and  saw  and 
heard  the  contention  among  the  people.  The  by-law  was  pro- 
duced and  discussed,  and  all  present  knew  of  it;  and  one  of  the 
Iritnesses  thought  he,  Mr.  Mathews,  must  have  known  that  the 
by-law  was  deemed  illegal.  Another  of  the  witnesses  heard  Mr. 
Mathews  answer  Mr.  J.  W.  Alston,  that  he  had  got  one  of  his 
letters  of  invitation  to  come  to  the  parish;  also  heard  him  lament 
the  differences  existing,  and  say  that  he  would  leave  the  pariah 
speedily. 

Mr.  Mathews  said,  about  the  close  of  his  stay  in  the  parish, 
that  there  were  great  abuses  in  the  books  of  the  church,  which 
ought  to  be  put  to  rights. 

Two  witnesses  were  produced  on  the  part  of  the  defendant, 
one  of  them  testified  that  he  did  not  see  any  of  the  old  mem- 
bers of  the  church  (former  members)  repelled  from  voting. 
That  several  persona  present  were  strangers,  to  wit,  Dr.  Proc- 
tor and  Mr.  Patterson.  Some  came  from  curiosity,  and  some 
from  other  churches.  That  Mr.  Mathews  was  present,  but  he 
was  a  mere  stranger.  The  witness  heard  him  say  that  he  re- 
gretted the  dissensions  he  saw  among  the  people,  and  it  would 
be  his  duty  to  heal  them. 
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Another  witness  said  that  he  attended  onee  at  the  ehuieh, 
aoon  after  Mr.  Mathews  was  pastor,  and  he  had  a  fall  congre- 
gation. On  his  examination  he  said  that  he  had  learned  froa 
€aptain  Josias  W.  Alston,  that  the  object  of  the  bj-law  was  to 
keep  others  ont  who  might  incline  to  put  Ofut  the  then  yestiy 
and  put  in  others. 

I  have  been  thos  full  in  stating'  this  case  from  the  importance 
of  the  principles  inTolyed  in  it,  as  well  as  from  the  great  interest 
taken  in  the  cause  by  a  respectable  church  and  cdmrnnnify. 
The  questions  made  in  the  cause  were  as  follows: 

First,  Whether  the  defendant,  Philip  Mathews,  was  a  regu- 
larly ordained  Episcopal  minister  of  the  gospel,  entitled  to  per- 
form the  functions  of  a  clergyman  of  that  dencxninationf 

Second,  Whether  he  was  regularly  appointed  rector  of  Si 
liuke's,  by  a  vestiy  regularly  elected,  and  duly  qualified  to  aei 
in  that  behalf? 

Third,  Whether  the  persons  acting  as  vestiymen,  if  net 
duly  elected,  were  such  a  vestxy  de  facto  as  would  authorise 
their  acts,  and  bind  the  church  to  pay  for  serrices  actually  pec^ 
formed? 

Fourth,  Whether  the  defendant,  P.  Mathews,  colluded  with 
a  Testry,  illegally  elected,  and  thereby  depriyed  hiniself  of  the 
benefits  of  the  contract  made  with  them,  as  a  restxy,  and  per- 
formed by  him? 

The  first  question  was  not  discussed,  for,  notwithstanding 
the  doubt  stated  in  the  complainant's  bill,  the  defendant  gave  a 
distinct  and  positiTO  answer,  affirming  that  he  was  a  regularly 
ordained  clergyman  of  the  Episcopal  church,  which  he  sop- 
ported  by  documents,  and  which  were  not  contradicted  by  any 
testimony.  The  counsel  for  the  complainants  candidly  gave 
up  this  point,  for  defect  of  proof;  and  we  must  consider  Mr. 
Mathews  as  a  regularly  ordained  mimst.er  of  the  gospel,  ciq)able 
of  performing  all  the  functions  of  that  holy  office  in  the  Pro- 
testant Episcopal  church. 

The  second  question  iuToIres  two  points:  1.  Whether  Mr. 
Mathews  was  regularly  appointed  by  the  vestry  to  be  the  rector 
of  St.  Luke's  parish,  in  the  year  1811  ?  2.  Whether  that  Testiy 
were  regularly  elected,  and  duly  qualified  to  act  in  that  behalf? 

There  does  not  seem  to  be  any  difficulty  on  the  first  point. 
The  entiy  in  the  journals  of  the  church  shows  that  Mr.  Mattiews 
was  duly  appointed  by  the  Tcelry  on  the  twenfy-serenth  of 
April,  1811,  to  be  the  rector  of  the  church  of  St.  Luke  for 
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one  year,  at  a  salaiy  of  eigbt  himdred  dollars^  and  the  evidence 
ehows  that  lie  accepted  the  office  and  performed  the  duty. 

The  second  point  requires  more  discussion.  The  right  of  a 
corporation  to  make  by-laws  is  not  questioned,  but  they  must 
be  conformable  and  subordinate  to  the  regulations  of  the 
charter,  and  they  must  be  reasonable.  If  we  test  by  these 
rules  the  by-laws  made  a  few  days  before  the  election,  and  kept 
secret  from  all  but  a  few  until  the  day  of  election,  requiring 
that  each  inhabitant  of  the  parish,  otherwise  entitled  to  a  vote, 
should  be  obliged  to  pay  fifty  dollars  before  he  should  be  al- 
lowed to  vote,  we  shall  find  it  wiU  not  stand  an  examination. 
The  act  of  incorporation  of  1788,  directed  elections  to  be  made 
in  the  customary  manner,  and  the  ancient  law  which  fixed  that 
manner,  allowed  all  pexsons  residing  in  the  parish,  or  paying 
taxes  therein,  and  conforming  to  the  Protestant  Episcopal 
church  of  England,  to  vote  at  the  elections  for  vestiy  and  war- 
dens. The  new  by-law,  requiring  a  new  qualification  to  entitle 
persons  otherwise  qualified  to  vote,  was  therefore  an  attempt  to 
transcend  the  powers  given  and  to  alter  the  qualification  of 
voters,  and  was  a  violation  of  the  charter.  The  by-law  was 
therefore  a  mere  nidlity.  The  manner,  too,  of  the  enactment, 
a  few  days  before  the  election,  and  kept  secret  till  the  people 
were  assembled,  when  few  could  be  prepared  to  comply  with 
the  new  by-law,  and  the  object  avowed  to  one  of  the  witnesses 
of  defendant,  to  exclude  persons  who  might  interfere  with  the 
then  vestry,  rendered  this  an  unreasonable  by-law.  And  it  was 
unreasonably  exercised;  for  we  perceive  that  an  attempt  was 
made  by  the  vestry  to  make  the  right  of  voters  depend  upon 
their  approbation,  even  when  they  complied  with  the  by-law, 
by  paying  the  fifty  dollars  required:  see  two  entries  to  that 
effect.  It  is  true,  it  is  said  in  8  Burr.  1883,  that  when  the 
electors  are  described  in  the  charter,  their  numbers  may  be  re- 
strained by  a  by-law,  in  order  to  avoid  riot  and  confusion.  But 
it  is  added,  that  a  by-law  cannot  strike  off  an  integral  part. 
This  power,  if  it  really  be  lawful  to  a  coiporation,  must  be  exer- 
cised with  great  caution,  with  no  sinister  designs,  and  with- 
out counteracting  the  charter  or  substituting  a  new  rule  to 
entitle  it  to  support.  It  deserves  no  support  under  the  circum- 
stances of  this  case.  Upon  every  ground,  therefore,  I  am 
satisfied  that  the  by-law  was  unwarranted  and  illegal  and  void, 
and  that  those  who,  by  virtue  of  its  sudden  and  unexpected 
application,  as  was  pretty  strongly  proved  by  the  witnesses, 
were  elected  vestrymen  under  it,  were  illegibly  elected;  and 
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though  they  might  not,  perhaps,  be  said  to  be  usurpers,  as  they 
held  under  oolor  of  an  election,  however  irregular,  yet  they 
were  unlawfully  in,  and  held  their  oiSGice  de  facto,  and  not  dejure. 

And  this  brings  us  to  the  consideration  of  the  third  question, 
whether  the  persons  acting  as  yestrymen  were  such  a  yestry  de 
facto,  though  not  dejure,  as  would  authorize  their  acts  and  bind 
the  church  to  the  contract  made  with  Mr.  Mathews.  And  it 
does  appear  to  me,  after  the  best  consideration  I  can  give  the 
case,  that  they  were  a  Testiy  de  facto,  and  that  their  contract  with 
Mr.  Mathews  (unless  we  suppose  he  acted  by  collusion  with 
them)  bound  the  church,  and  entitled  him  to  the  payment  stip- 
ulated, when  he  had  performed  the  service.  In  the  case  of  The 
People  T.  Collins,  reported  7  Johns,  549-664,  it  is  laid  down  by 
the  court,  in  conformity  to  the  old  cases,  that  the  acts  of  com- 
missioneTs,  though  coming  in,  or  acting  irregularly,  and  liable 
to  a  penalty,  or  to  be  turned  out,  were  the  acts  of  commissioners 
de  facto,  since  they  came  to  their  office  by  color  of  title;  and  that 
it  is  a  well-settled  principle  of  law,  that  the  acts  of  such  persona 
are  valid  when  they  concern  the  public,  or  the  rights  of  third 
persons  who  haye  an  interest  in  the  act  done;  and  this  rule  is 
adopted  to  prevent  a  failure  of  justice.  **  The  limitation  to  thia 
rule  is  as  to  such  acts  as  are  arbitraiy  and  yoluntaiy,  and  do 
not  affect  the  public  utility.''  So,  also.  The  King  v.  Zrts^e,  Andr. 
6,  263;  T.  B.  66;  Cowp.  418;  Salk.  43;  Ld.  Baym.  1244. 

During  the  year  for  which  these  tnen  were  so  irregularly  elect- 
ed, they  could  be  removed  only  by  a  qito  warranto:  2  T.  B.  239; 

1  East,  78;  1  W.  Bl.  446;  8  Burr.  1464;  4  Burr.  2008.  In  The 
People  y.  Runlde,  9  Johns.  147-169,  the  court  again  laid  it  down, 
that  trustees,  even  if  not  regularly  elected,  were  at  least  trus- 
tees by  color  of  office,  and  their  acts  would  be  good.  In  1 
Wooddes.  491,  it  is  laid  down  from  2  Ley.  242,  that  if  an  officer 
de  facto  perfonn  a  corporate  or  judicial  act,  as  if  a  mayor  seal  a 
bond,  or  a  sheriff  pronounce  a  sentence,  their  proceedings  are 
yalid,  though  they  are  not  de  jure  qualified  f  pr  their  respectiTe 
stations.  There  must,  howeyer,  have  been  an  election,  however 
irregular,  otherwise  he  is  a  mere  usurper.  Being  sworn  in,  and 
acting,  do  not,  without  an  election,  constitute  an  officer  defado: 

2  Str.  1000.  Now  the  act  done  by  the  yestiy  de  facto,  who  came 
in  by  color  of  title,  in  the  case  under  consideration,  veas  pre- 
cisely the  act  which,  if  they  had  been  duly  elected,  they  ought 
to  have  done.  They  appointed  a  cleigyman  to  fill  the  vacant 
church.  It  was  not  an  arbitrary  act,  and  can  scarcely  be  called 
ft  yoluntary  one,  for  it  was  a  duty  to  fill  the  yacancy.    The  oon« 
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tract  made  by  the  vestiy^  in  this  case,  with  Mr.  Mathews,  to 
serre  the  congregation » as  their  minister,  for  a  year,  seems  to  be 
analogous  to  the  presentation  and  induction  in  England,  which 
put   tiie  dergyman  in  complete  possession  of  the  benefice, 
though  admitted  on  a  wrongful  and  illegal  presentation;  though 
insufficient  and  illiterate,  for  he  is  a  parson  de  facto,  and  the 
acts  creating  him  so  are  not  mere  nullities:  1  Wooddes.  815.    A 
clergyman  presented  by  a  stranger,  that  hath  no  right,  is  not 
liable  to  be  dispossessed,  eyen  by  the  patron,  but  he  lost  his 
turn  of  presentation  by  it,  because  the  intent  of  the  law  in  cre- 
ating this  species  of  property,  being  to  have  a  fit  person  to  cel- 
ebrate divine  service,  it  pref  erreth  the  peace  of  the  church  (pro- 
vided the  clerk  were  once  admitted  and  instituted)  to  the  right 
of  any  person  whatever:  see  8  Bl.  Com.  842,  848.    Unless, 
therefore,  there  was  collusion  between  the  vestiy  de  facto  and 
Mr.  Mathews,  I  consider  his  appointment  valid,  and  that  he  is 
entitled  to  the  stipulated  reward  for  the  first  year  of  his  services. 
This  brings  us  to  the  consideration  of  the  fourth  question, 
which  is,  whether  Mr.  Mathews  did  collude  with  the  vestry  de 
facto,  knowing  the  illegality  of  their  election  ?  And  is  he  thereby 
subject  to  be  deprived  of  the  stipulated  salary,  after  perform- 
ance of  the  service?  The  defendant,  Mr.  Mathews,  in  his  answer 
positively  denies  the  collusion  charged,  and  states  that  being  in 
possession  of  a  benefice  in  St.  James's  Santee,  he  was  invited 
by  an  officer  of  St.  Luke's  church,  whose  legality  at  that  time 
had  never  been  questioned,  to  come  to  St.  Luke's  parish,  to  be 
employed  in  that  church.    That  he  arrived  the  evening  before 
the  election  of  the  vestry  and  church  wardens,  and  was  present 
at  the  election  on  the  fifteenth  of  April,  1811.    That  he  saw 
much  discord,  but  he  was  not  acquainted  with  their  regula- 
tions, nor  could  he  judge  of  the  points  in  controversy  among 
the  parties.    That  he  verily  believed  the  point  in  dispute  re- 
lated to  the  disposition  of  the  funds  of  the  church.    He  was 
appointed  rector  of  the  church  by  the  vestiy  elected  in  April, 
on  the  twenty-seventh  of  that  month,  for  one  year,  at  eight 
hundred  dollars.    And  he  remained  in  the  parish  and  per- 
formed the  duties  of  his  station.    To  the  peremptoiy  denial  of 
collusion  made  by  the  answer,  there  is  nothing  opposed  but  the 
proof  that  Mr.  Mathews  was  present  at  the  election  and  saw 
the  strife  which  prevailed;  and  one  witness  thought  he  must 
have  heard  the  dkcussion  about  the  by-law,  and  have  known  of 
its  illegality,  and  yet  consented  to  be  employed  by  a  vestiy  so 
elected.    "Wlience  the  collusion  js  inferred.    It  is  indeed  vexy 
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probable,  as  the  witness  supposed  Mr.  Mathews  heard  the  dis- 
CQBaion  on  the  day  of  the  election.  Bat  it  would  be  too  much 
to  inf  er,  contrary  to  his  express  denial  on  oath,  that  he  under- 
stood the  subject  so  well  as  to  be  able  to  determine  on  the 
legality  of  the  by-law,  and  the  regularity  and  the  validity  oi 
the  election.  It  required  particular  attention  to  the  facts,  and 
some  legal  discrimination,  to  decide  upon  the  yalidiiy  of  the 
proceedings.  I  cannot,  therefore,  say  that  I  am  prepared  to 
pronounce  that  such  a  case  of  culpable  collusion  has  been 
made  out,  as  would  justify  the  court  in  setting  aside  the  con- 
tract, where  the  party  has  performed  his  part  of  it. 

It  is  said  that  a  rule  of  court  was  taken  out  in  April,  1811, 
for  the  vestry  to  show  cause  why  a  mandamus  should  not  go 
out  against  them.  But  Mr.  Mathews,  who  was  appointed 
about  the  same  time,  is  not  proved  to  have  known  of  this  rule; 
and  if  he  had,  it  is  not  certain  that  he  was  bound  to  act  upon 
it  until  the  determination  of  the  court  was  known.  It  would 
be  too  great  a  hardship  on  a  clergyman  to  make  the  payment 
of  the  sum  due  him  for  services  performed  to  depend  on  the 
regularity  of  the  election  of  the  vestry,  and  upon  the  correct- 
ness of  his  legal  judgment  upon  the  points  in  controversy  be- 
tween the  parishioners.  A  very  flagrant  case  of  misconduct  on 
his  part,  and  of  plain  and  culpable  collusion  with  the  party, 
palpably  in  the  wrong,  would  alone  warrant  the  interference  of 
this  court  to  deprive  him  of  the  benefit  of  his  labors.  It  is  of 
great  importance  throughout  this  case  to  remember  that  the 
act  done  and  complained  of  was  not  in  itself  incorrect,  but  was 
precisely  the  act  which  duty  required  the  vestry,  whether  de 
fare  or  de  facto,  to  perform,  to  wit,  the  filling  the  church  with 
a  clergyman  of  the  Protestant  Episcopal  Church  to  perform 
the  duties  of  that  holy  fimction. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  Mr.  Mathews 
was  entitled  to  the  salary  stipulated  to  be  paid  him  for  one 
year's  service,  from  April,  1811,  to  April,  1812.  I  do  not  know 
whether  the  proceedings  in  this  case  are  so  made  up  as  to  re- 
quire the  judgment  of  the  court  upon  the  claim  of  Mr.  Mathews 
for  compensation  from  April,  1812,  to  the  time  he  left  the  parish. 
But  the  prayer  of  the  bill  for  relief  seems  to  reach  the  whole 
case,  and  the  parties  went  into  evidence  on  the  contract  made 
in  November,  1812.  So  that  I  presume  the  judgment  of  the 
court  is  desired.  And  as  it  may  prevent  further  litigation,  I 
have  no  objection  to  give  it. 

Upon  that  point,  I  have  no  doubt  Mr.  Mathews  had  been  long 
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enough  in  the  parish  to  know  the  whole  controyersj;  the  l)ook8 
and  proceedings  were  under  his  eyes,  and  he  must  have  known 
that  the  judgment  of  the  court  of  law  was  against  the  legality 
of  the  election  of  the  Testry ,  his  patrons.  With  a  full  knowledge 
of  all  these  ciroumstanoes,  and  that  the  Testty  was  an  illegal 
body,  acting  without  authority  and  against  the  will  of  the  con- 
gregation, he  renews  his  engagement  with  them;  nay,  it  is  on 
record,  that  he  himself  is  the  mover  in  the  Teafciy  that  he  should 
be  employed  indefinitely,  until  he  chose  to  resign  by  letter. 
This  was  a  plain  and  willful  collusion  of  a  culpable  nature,  and 
he  became  an  usurper.  The  congregation  in  disgust  withdrew 
from  him,  and  he  frequently  had  no  auditors,  and  was  obliged 
to  abandon  the  church.  If,  therefore,  Mr.  Mathews  has  wasted 
his  time  uselessly  to  others,  and  without  benefit  to  himself,  it  is 
his  own  fault.    He  is  not  entitled  to  compensation. 

It  is  therefore  ordered  and  decreed,  that  so  far  as  the  complain- 
ant's bill  seeks  relief  against  the  judgment  at  law,  for  the  year's 
salary  claimed  by  the  BeTcrend  Philip  Mathews,  under  his  first 
oontraot  with  the  Tcstiy  de  facto  of  St.  Luke's  church,  the  same 
be  dismissed  and  the  injunction  dissolved.  And  that  so  far  as 
regards  any  demand  which  he  may  have  against  the  Protestant 
Episcopal  Church  of  St.  Luke's  Parish,  under  or  by  virtue  of 
any  subsequent  contract  with  the  persons  claiming  to  be  the 
vestiy  of  said  church,  or  for  services  alleged  to  have  been  ren- 
dered by  him,  that  he  be  forever  enjoined  from  prosecuting  the 


It  is  further  argued  and  decreed  that  the  costs  of  suit  be  paid 
by  the  complainants  out  of  the  funds  of  the  church. 


As  to  the  Ghaiaotor  of  by-lawi  whidh  a  cotpontioii  may  eiuMt,  the  dootrine 
of  this  oaee  is  approved  in  Angell  ft  Ames  on  Ckirpontums,  leo.  US,  and  Field 
on  Corporationi,  Z32.  Aiigell  ft  Ames,  see.  288,  thus  notices  the  doofczine  in 
relation  to  the  powers  of  offioers  de  facto:  "Though  the  charter  or  act  of  in« 
ooiporation  prescribe  the  mode  in  which  the  offioers  of  a  corporation  aggregate 
shall  be  elected,  and  an  election  contrary  to  it  wonld  nnqvestionably  be  void- 
able, yet  if  the  offioer  has  come  in  under  color  of  right,  and  not  in  open  con- 
tempt of  all  right  whatever,  he  is  an  officer  de/acta-^vnihm  his  sphere  an 
agent  of  the  corporatioii,  and  his  acts  and  contracts  will  be  binding  npon  it.' 
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James  v.  Matrant. 

[4  Dmaumobs,  8BL] 

Whe's  Tbubt  Erati  CHABOED.—Where  rappliM  an  fanklwd  for  the 
benefit  of  the  wife's  trost  estate,  such  estate  is  ohaigesble  in  eqiufy 
with  payment  therefor. 

Appeal  from  a  decree  of  the  chancellor  diBiniiwiTig  complain- 
ant's billy  bj  which  Halloway  James  sought  to  subject  a  trust 
estate  to  the  payment  of  a  promissory  note  given  in  his  faTor  I7 
John  Mayranty  one  of  the  cestuia  que  trust.  The  facts  appesz 
from  the  opinion. 

SUliman  and  Blanding^  for  the  complainants. 

Miller ^  contra. 

By  Court,  Gaillabd,  Chancellor.  The  complainant  seeks  to 
subject  to  the  payment  of  his  debt  the  profits  of  a  trust  estate, 
the  trusts  of  which  were  declared  by  decretal  orders  of  the 
court  of  equity,  in  1794  and  1795. 

The  first  was  made  on  the  twenty-eighth  of  March,  1794, 
Mayrant  y.  Davia,  1  Desauss.  202.  In  this  case  the  ooort  con- 
firmed the  report  of  the  master  in  some  matters  not  necessary 
to  be  noticed  here,  and  ordered  that,  on  a  final  report  of  the 
master,  whateyer  balance  might  be  found  due  to  Mr.  Mayrant 
in  right  of  his  wife,  should  be  considered  as  settled  on  his 
wife  in  manner  as  should  be  directed  by  the  court.  On  the 
twenty-eighth  of  March,  1795,  the  balance  due  being  ascer- 
tained, the  court  ordered  thai  the  same  should  be  settled  on 
Mrs.  Isabella  Mayrant,  Captain  John  Mayrant,  and  their  issue, 
under  the  direction  of  the  master. 

On  the  ex  parte  application  of  Mrs.  Mayrant,  by  her  next 
friend,  William  Mayrant,  on  the  twenty-eighth  of  April,  1808, 
the  court  ordered  the  property  which  had  been  purchased  with 
the  above  balance  to  be  settled.  The  order  runs  thus:  "  It  is 
ordered  and  decreed  that  the  said  John  Mayrant  do  forthwith 
execute  a  settlement,  to  be  dated  as  of  the  tweniy-sixth  day  ol 
March,  1794,  pursuant  to  the  intent  of  the  court  in  the  said 
decretal  order,  that  is  to  say,  to  and  for  the  separate  use  and 
benefit  of  the  said  Isabella  Mayrant,  during  her  life;  and  from 
and  after  her  death,  to  and  for  the  joint  and  equal  use  and 
benefit  of  the  children  of  the  said  Isabella  and  John  Mayrant, 
equally  to  be  divided  among  them;  that  the  said  settlement  do 
comprehend  all  the  negroes  that  were  purchased  under  the  said 
decree,  with  their  issue  and  proceeds,  save  only  those  partioulal 
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negroes  that  have,  ^th  the  assent  of  the  said  Isabella  Mayrant, 
been  applied  to  the  purchaae  of  the  tract  of  land  aforesaid,  from 
John  Greening;  and  as  to  that  land,  it  is  farther  ordered  and 
decreed  that  William  Mayrant,  who  petitions  as  the  trastee  and 
next  friend  of  the  said  Isabella  Mayrant,  do  also  execate  a 
declaration  of  trast,  to  bear  date  the  first  of  Janaary,  1796,  the 
time  when  the  negroes  were  appropriated  and  the  land  par- 
chased,  to  the  same  uses,  intents  and  purposes  before  pre- 
scribed; and  that  the  master  do  caase  the  necessary  deeds  to  be 
prepared,  and  that  William  Mayrant  be  named  a  trastee  in  the 
settlement/' 

The  necessary  deeds  were  prepared  and  executed.  The  set- 
tlement of  the  nogroes  on  the  foarteenth  of  Jane,  1808,  bat 
bearing  date  on  the  twenty-sixth  of  March,  1794;  and  the  dec- 
laration of  trast  of  the  plantation  on  the  foarteenth  of  Jane, 
1808,  bat  bearing  date  on  the  first  of  Janaary,  1795.  The  debt 
to  Mr.  James  was  contracted  after  the  date  of  the  decretal  oider 
in  March,  1795,  and  before  the  order  of  the  foarteenth  of  Jane, 
1808.  He  was  a  factor  in  Charleston,  to  whom  the  crops  of 
the  estate  were  sent,  and  who  used  to  sapply  the  estate  with 
each  articles  as  Mr.  John  Mayrant  gave  orders  for  from  time 
to  time.  On  a  settlement  of  accoants  a  balance  of  foar  hun- 
dred and  eighiy-three  dollars  was  found  to  be  due  to  Mr.  James, 
which  Mr.  John  Mayrant,  one  of  the  cesiwis  que  trust  gave  his 
note  for,  on  the  twenty-fourth  of  April,  1818,  acknowledging 
in  it  that  it  was  for  goods  for  the  plantation. 

It  is  contended  that  the  trust  is  not  liable  for  this  debt:  1. 
Because  the  trust  estate  is  settled  to  the  separate  use  of  Mrs. 
Mayrant;  2.  Because  Mn  John  Mayrant  had  no  authority  to 
bind  the  trust  estate.  The  decretal  order  of  the  twenty-eighth 
of  March,  1795,  directing  the  settlement  to  be  made  on  Mrs. 
and  Mr.  Mayrant  and  their  issue,  vested  in  Mr.  Mayrant  the 
profits  of  the  estate,  during  the  joint  lives  of  Mrs.  Mayrant 
and  himself.  In  the  case  of  Barret  v.  Barret,  4  Desaus.  448, 
it  is  decided  that  the  husband  supporting  the  expenses  of 
the  household  was  entitled  to  the  whole  of  the  profits  of  the 
trust  estate,  settled  jointly  on  himself  and  his  wife.  This  was 
a  case  between  husband  and  wife,  and  not  between  them  and 
creditors.  Under  such  a  settlement  the  creditors  of  the  hus- 
band would  not  be  allowed  to  deprive  the  wife  of  her  mainten- 
ance; and  the  coiiH  would  apportion  the  profits  to  prevent  the 
object  of  the  settlement  from  being  defeated.  The  court 
would  do  so  in  this  case,  but  that  the  note  was  given  for  things 
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neoessary  for  the  tnist  estate,  and  of  which  it  had  the  benefit. 
This  case  falls,  then,  within  the  principle  of  the  case  of  Carter 
▼•  Evdeigh  [arUe^  696].  Some  of  the  articles  for  which  the 
note  was  gi^en,  it  is  said,  were  not  famished  for  the  trust 
estate;  but  upon  lookiiig  into  Mr.  James's  account  a  consider- 
able part  of  it  appears  to  have  been  famished  for  it,  which 
renders  a  disczimmation  unnecessaiy;  because  Mayrant  is  him- 
self liable  to  the  extent  of  his  interest  in  the  profits;  to  subject 
which  to  this  debt  it  was  necessary  to  institute  a  suit  in  this 
court,  the  estate  being  a  trust  one,  and  the  profits  accruing 
yearly. 

The  order  of  1808,  does  not  show  that  Mayrant  is  not  entitled 
to  any  part  of  the  profits  of  the  trust  estate.    It  directs  a  settle- 
ment to  be  made  according  to  the  intention  of  the  court  in  their 
order  of  March,  1794,  and  that  the  deeds  shoold  bear  that  date. 
But  what  did  the  court  intend  in  the  order  of  March,  1794? 
That  the  property  should  be  settled  on  Mrs.  Mayrant,  in  a  man- 
ner as  should  be  directed  by  the  court,  and  the  manner  was 
directed  by  the  court,  on  the  twenty-eighth  of  March,  in  the 
year  after,  viz.,  on  Mrs.  Isabella  Mayrant,  and  Captain  John 
Mayrant,  and  their  issue,  under  the  direction  of  the  master. 
The  intention  of  courts  is  to  be  collected  from  their  acts.    Now 
the  order  of  March,  1795,  clearly  fixes  the  interests  of  the  cesbd 
qM  irvud;  and  if  reference  had  been  had  to  the  proceedings  of 
the  court  by  any  person  desirous  of  knowing  whether  any  part 
of  the  estate  was  settled  on  Mr.  Mayrant,  he  would  haye  seen 
that  he  had  a  life  estate  in  the  profits;  and  that  the  settlement 
which  was  to  be  made  under  the  direction  of  the  master,  did  not 
certainly  preTcnt  the  act  of  the  court  from  being  complete.    It 
was  no  longer  9vh  jvdice.    The  order  of  1808,  could  not  impair 
the  rights  of  those  who  became  creditors  of  Mr.  Mayrant,  be- 
tween that  time  and  the  date  of  the  order  in  March,  1795;  for 
nothing  is  said  in  the  order  of  1808,  about  the  rights  of  creditors, 
who  were  not  eyen  before  the  court,  and  the  court  does  not  de- 
cide on  the  rights  of  parties  not  before  them.    Unless  we  give 
to  the  order  of  1808,  a  construction  not  affecting  the  rights  of 
creditors,  the  order  of  March,  1795,  was  calculated  to  deceive 
persons  the  most  cautious  and  wary,  and  more  likely  to  deceive 
in  proportion  to  the  caution  used.    As  between  Mr.  Mayrant 
and  his  wife,  the  court  could  mould  and  fashion  the  trusts  as 
they  pleased;  but  those  with  whom  Mr.  M^rant  entered  into 
contracts  subsequent  to  the  order  of  March,  1796,  and  prior  to 
the  order  of  1808,  acquired  a  general  lien  on  his  estate;  their 
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xiglits  are  of  a  more  stubborn  nature  than  trosts.    They  are 
legal  rights  and  remain  unimpaired. 

DxsAUsnms  and  Thompson,  Chancellors^  concurred. 

A  majority  of  the  court  being  of  opinion  that  the  trust  estate 
of  Mr.  and  Mrs.  John  Mayrant  ought  to  be  subjected  to  the  debt 
of  the  complainant^  Halloway  James. 

It  is  ordered  and  adjudged  that  the  trustee  do  account  with 
the  complainant,  before  the  commissioner,  for  the  annual  in« 
oome  of  the  trust  estate  until  the  debt  be  paid. 

Ooets  to  be  paid  by  the  defendants. 

Watds  and  Jamxs,  OhanceUorSy  dissented. 

8m  Swing  T.  SmUht  6  Am.  Dasi  567»  for  »  oonridmitioa  of  tUs  salijoet 
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Brashear  V.  Burton. 

[8  Bni,  9.] 

Viniwb'b  Dbqla&axiovs  as  EviDBNaB.— The  dedbntioot  of  a  pvty 
■abteqnent  to  »  sale  orinnsfer  of  property,  end  whioh  go  to  tidce  Amy  a 
Teeted  rights  are  inadmianble  in  eyidenoe. 

Detihub.    The  opinion  states  the  case. 

By  Court,  Looah,  J.  This  is  an  action  of  detinne  for  a  negio 
that  both  parties  claim  under  transfers  from  Hazy  CaldwelL 
The  appellant  claims  in  -virtue  of  a  bill  of  sale  from  William 
Snellingy  dated  the  first  of  January,  1810;  Snelling  claimed 
under  a  sale  from  James  Caldwell  of  the  same  date;  and  James 
Caldwell  claimed  in  virtue  of  a  bill  of  sale  from  Mazy  Caldwell, 
purporting  to  have  been  executed  on  the  tenth  day  of  October, 
1807. 

The  appellee  who  was  the  plaintiff  below,  founds  his  daim 
upon  a  bill  of  sale  from  William  Caldwell,  dated  the  sixteenth 
of  February,  1810,  who  deriyed  claim  from  the  gift  of  Mary 
Caldwell.  Upon  the  trial  of  the  cause  the  plaintiff,  in  order  to 
establish  his  right  to  the  negro  offered  the  declaration  of  the 
said  Mary,  which  had  been  made  after  the  sale  and  transfer  of 
the  negro  to  James  Caldwell,  to  prove  that  she  had  previously 
given  the  negro  to  William  Caldwell,  and  would  not  have  sold 
him  to  James  Caldwell,  only  that  William  was  indebted,  and 
his  creditors  might  sell  the  negro.  This  evidence  was  objected 
to,  but  the  objection  was  overruled,  and  the  evidence  permitted 
to  the  jury;  which  is  assigned  as  one  of  the  errors  for  a  reversal 
of  the  cause.  Subsequent  declarations  by  a  party  to  a  sale  or 
transfer  of  property,  which  go  to  take  away  a  vested  right,  are 
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not  admissible  eyidence.  This  point  was  decided  bj  this  court 
October  term,  1811,  in  the  case  of  BarUeU  y.  Marshall,  2  Bibb, 
468.  The  same  doctrine  is  laid  down  in  Johnson's  Reports,  vol. 
6,  p.  412.  To  admit  such  evidence  would  place  in  the  power  of 
a  vendor,  who  had  betrayed  a  want  of  correct  or  honest  conduct 
by  creating  different  claims  to  the  same  property,  to  defeat  at 
will  prior  purchasers,  in  favor  of  another  person,  without  acting 
under  the  obligations  of  an  oath,  and  almost  without  the  possi- 
bility of  controverting  their  declarations.  Declarations  of  a 
right,  if  in  the  general  true,  may  be  expected  within  the  power 
of  the  bargainee  or  grantee  to  prove.  But  if  not  true  how  can 
it  be  disproved  f  The  evidence  ought  not  to  be  admitted.  With 
respect  to  the  other  points  made  in  the  progress  of  the  cause,  it 
seems  unnecessary  to  decide  them,  because  they  may  not  occur 
again  upon  another  trial  of  the  cause. 
Judgment  reversed  and  cause  remanded  for  new  proceedings. 


See  Drum  v«  Simpson,  ante,  490. 


MoGouN  V.  Delany. 

[8  BOB,  48.] 

'*M0BB  OB  Lb8s"  XV  DsBD.— The  meaiung  of  the  teim  "move  or  lets"  ia  an 
oUigfttian  for  »  ooayeyvDce  of  Und  is  that  the  pertieB  are  to  ran  the  xuk 
of  gain  or  loss  in  the  eatimated  quantity;  but  the  uae  of  that  term  does 
not  preolude  an  inquiry  into  a  fraud  whioh  may  have  been  ooomiitted  by 
either  party. 

Dkfiodenct  in  Tbaot  Convktxd. — A  deficiency  of  sizty-aeven  aoiea  in  a  tract 
expressed  in  the  deed  to  contain  six  hundred  and  ten  acres,  more  or  less, 
is  not  such  a  deficiency  as  will  entitle  the  grantee  to  a  resoiasion  of  the 
contract;  but  where  it  appears  that  the  deed  to  the  grantor  stated  the 
number  of  acres  in  the  tract  to  be  but  five  hundred  and  forty-three,  this 
fact  was  held  to  be  evidence  of  the  grantor's  knowledge  of  the  quantity 
contained  in  the  tract;  and  equity  will  decree  the  grantor  to  repay  to  the 
grantee  the  average  price  per  acre  for  the  deficiency. 

Bill  in  equity.    The  opinion  states  the  cases. 

By  Court,  Owsunr,  J.  The  appellee  being  possessed  of  a  tract 
of  land^  on  the  second  day  of  February,  1803,  sold  the  same  to 
the  appellant  for  the  price  of  four  thousand  dollars,  and  gave 
an  obligation  conditioned  to  convey  to  the  appellant  by  deed 
of  general  warranty,  the  tract  of  land  whereon  the  appellee  then 
lived,  containing  six  hundred  and  ten  acres  on  the  south  side  of 
Kentucky  river  and  forty  acres  on  the  north  side,  and  to  include 
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the  f errj,  be  ihe  same  more  or  less.  That  solnetiine  thereafter 
the  appellant,  as  he  allegesy  oonoeiving  himself  imposed  on  ia 
the  side  and  purchase  of  the  land  aforesaid,  exhibited  his  bill  is 
chancery  in  the  Mercer  circuit  court  for  relief,  in  -which  he 
charges  that  the  apx>ellant,  preyious  to  and  at  the  time  of  the 
sale  aforesaid,  fraudulently  represented  and  assured  the  appel- 
lee that  the  tract  whereon  he  then  lived,  and  which  he  was  then 
selling,  contained  at  least  six  hundred  and  ten  acres  on  the 
south  side  of  the  Kentucky  and  forty  acres  on  the  north;  that, 
relying  on  the  representations,  and  belieying  the  tract  contained 
six  hundred  and  ten  acres,  he  made  the  purchase  and  received 
an  obligation  for  a  conveyance;  that  he  has  made  considerable 
payments  therefor,  and  that  there  are  other  adversary  claims  to 
the  forty  acres  on  the  north  side  of  the  river;  and  that  under  a 
continued  state  of  misrepresentation  and  fraud  the  appellee 
acknowledged  a  deed  for  a  certain  boundary  of  land  containing 
by  estimation  six  hundred  and  ten  acres,  more  or  less.  He 
further  charges  that  the  tract  of  land  did  contain  but  five  hun« 
dred  and  forty-three  acres,  and  prays  the  contract  to  be  can- 
celled, etc.,  and  for  general  relief.  The  appellee  by  his  answer 
admits  the  sale,  but  denies  fraud.  On  a  final  hearing  the  cir- 
cuit court  dismissed  the  appellant's  bill,  from  which  decree  he 
has  prosecuted  this  appeal. 

In  determining  the  cause  we  will  first  consider  whether  the 
appellee,  whilst  selling  of  the  land,  was  guilty  of  such  misrep- 
resentation and  fraud,  for  which  relief  should  be  extended  to 
the  appellant;  and  if  so,  whether  the  subsequent  acknowledg- 
ment of  the  deed  so  changed  the  case  as  to  preclude  the  inter- 
position of  a  court  of  equity  ?  That  the  most  plain  and  obvious 
meaning  of  the  term  more  or  less,  in  an  obligation  for  a  con- 
veyance of  land,  is  that  the  parties  are  to  run  the  risk  of  gain 
or  loss,  as  there  may  be  an  excess  or  a  deficiency  in  the  esti- 
mated quantity,  is  certainly  true,  as  has  been  heretofore  deter- 
mined by  this  court:  Toung  v.  Craig,  2  Bibb,  272.  But  it  is 
conceived  that  rule  does  not  preclude  an  inquiry  into  a  fraud 
which  may  have  been  committed  by  either  party  to  the  contract, 
and  upon  the  establishment  of  the  fraud  relieve  against  it  It 
is  evident  the  tract  of  land  upon  which  the  appellee  lived,  and 
which  he  sold  to  the  appellant,  on  the  south  side  of  the  river, 
does  not  contain  the  quantity  of  six  hundred  and  ten  acres,  boi 
about  the  quantity  of  five  hundred  and  foriy-three  acres.  This 
is  satisfactorily  demonstrated  by  the  deed  from  Doran  to  the  ap« 
pellee  filed,  as  well  as  from  the  surveyor's  report  made  out  io 
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this  cause.  That  deed  is  the  only  title  paper  exhibited  Tvhich 
establishes  any  boundary,  and  from  it  the  quantil^  is  repre- 
sented to  be  fiye  hundred  and  forty-three  acres. 

But  it  is  urged  by  the  appellee  that  no  defect  of  title  is 
charged  in  the  bill,  and  consequently  he  was  not  bound  to  pro- 
duce one.  To  this  may  be  answered,  that  though  a  defect  of 
title  is  not  alleged,  defect  of  quantity  is;  and  to  ascertain  the 
quantity,  an  examination  into  the  title  of  the  tract  which  the  ap- 
pellee held  at  the  time  of  the  sale,  becomes  proper  and  necessary, 
for  the  purpose  of  describing  the  boundary.  The  title  from 
Doran  having  been  produced,  and  by  that  the  quantity  described 
is  found  to  contain  five  hundred  and  forty-three  acres  only.  If 
the  appellee  had  any  other  tract  or  boundary  of  land,  he  should 
have  established  it;  and  his  not  having  done  so,  is  a  conclusive 
circumstance  that  he  had  no  other,  and  that  the  quantity  was 
not  BO  great  as  he  represented.  That  the  appellee  knew  the 
tract  did  not  contain  six  hundred  and  ten  acres  is  equally  ob- 
vious. He  held  the  land  by  deed  from  Doran,  and  from  it  he 
must  have  known  the  quantity  called  for  was  but  five  hundred 
and  forty-three  acres;  and  that  the  quantity  sold  by  the  ap- 
pellee, at  the  time  of  sale,  was  represented  as  containing  at 
least  six  hundred  and  ten  acres,  from  the  evidence  is  abundantly 
proven.  We  can  have  no  doubt,  therefore,  but  that  the  appellee 
was  guilty  of  a  willful,  false  representation  as  to  the  quantity, 
and  for  which  the  appellant  is  justly  entitled  to  relief.  The 
circumstance  of  the  deed .  having  been  acknowledged,  cannot 
affect  the  appellant's  right;  for  there  is  no  evidence  in  the  cause 
which  proves  he  had  any  knowledge  of  the  imposition  which 
had  been  practiced  on  him,  or  that  he  knew  the  boundary  of  the 
land  described  in  the  deed,  before  it  was  acknowledged;  but  it 
seems  from  evidence  that  the  appellee  had  the  deed  drawn  ac- 
cording to  courses  furnished  by  himself,  and  of  which  the  ap- 
pellant had  no  knowledge.  The  acknowledgment  of  a  deed 
thus  made  surely  cannot  better  the  appellee's  situation,  or  in 
any  wise  prejudice  the  appellant's  right. 

Upon  the  whole,  we  think  the  appellant  entitled  to  relief;  but 
what  should  be  the  extent  of  that  relief  admits  of  more  doubt. 
We  are  of  opinion,  however,  that  the  deficiency  of  quantity  is 
not  such  as  for  which  the  contract  should  be  cancelled,  but  is 
properly  the  subject  of  compensation:  FLnley  v.  Lynch,  2  Bibb, 
666  [5  Am.  Dec.  635]. 

Decree  reversed  and  cause  remanded,  and  a  survey  ordered 
to  ascertain  the  correct  quantity  «»f  land  on  the  south  side  ol 
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the  river,  by  metes  and  bounds,  included  in  the  tract  conTeyed 
by  Doran  to  Delany,  excluding  that  part  conveyed  by  Delany 
to  Beid;  and  upon  the  report  of  the  surveyor  a  decree  be  en- 
tered in  favor  of  McCoun  against  Delany  for  the  deficiency  be- 
tween that  quantity  and  six  hundred  and  ten  acres,  to  be 
computed  at  the  rate  of  six  dollars  and  fifteen  cents  per  acre, 
being  the  average  price  for  the  whole  quantity  purchased  by 
McCoun;  and  that  McCoun  be  decreed  to  convey  by  deed  with- 
out warranty,  the  excess  which  may  be  included  in  the  deed 
executed  by  Delany  to  him,  and  which  will  not  be  included  in 
the  boundary  of  the  tract  as  before  directed  to  be  surveyed. 

BoTLB,  0.  J.,  absent. 

See  NeUom  v.  CamknQkmt  amU,  S19. 


Philips  v.  Morrison. 

[3  Bm,  100.] 

OovorAim^  wmor  to  bji  Pibiobmbi>.— When  no  time  is  fixed  for  the  p«- 
fomiSDoe,  if  the  thing  to  be  done  is  local,  the  party  who  has  ooatncted 
the  obligation  to  perform  it  will  have  during  his  life  in  whioh  to  do  i^ 
unless  hastened  by  request;  but  if  it  be  transitory,  he  will  be  bound  to 
perform  it  in  a  convenient  and  reasonable  time;  and  if  he  fail  in  the 
performance,  although  there  may  have  been  no  special  request,  he  will 
be  liable  for  a  breach  of  his  contract. 

pBSSUHFnoir  or  Pxrfobmancs. — Lapse  of  time  is  presumptive  evidence  of 
the  performance  of  a  covenant  to  deliver  property,  as  well  as  of 
one  for  the  payment  of  money;  and  whether  the  ciroumstanoea  of  the 
case  rebut  such  presumption,  is  a  question  for  the  determination  of  the 
jury. 

CovENAisT.    The  opinion  states  the  case. 

By  Court,  Botlb,  0.  J.  On  the  thirtieth  of  May,  1784, 
Philip  Philips  executed  to  Isaac  Morrison  an  instrument  under 
seal,  whereby  he  bound  himself  to  procure  an  assignment  to 
Morrison  of  one  equal  fourth  part  of  sixty  thousand  acres  of 
land  warrants,  then  entered  in  the  name  of  George  Wilson, 
assignee,  etc.,  on  Panther  creek,  a  branch  of  Green  river. 
Upon  this  instrument,  Daniel  Morrison,  as  executor  of  Isaao 
Morrison,  on  the  thirteenth  of  December,  1809,  brought  an 
action  of  covenant  against  Michael  Campbell,  executor  of  said 
Philips.  Issue  was  joined  on  the  plea  of  covenants  performed. 
On  the  trial  of  the  cause,  a  bill  of  exceptions  was  taken  by  the 
defendant  in  the  action,  from  which  it  appears  that  he  relied  oa 
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the  preeninption  of  a  performance  arising  from  the  lapse  of 
tilne;  that  tiie  plaintiff,  to  repel  the  presumption,  proved  by  a 
witness  that,  about  eleven  or  twelve  years  after  the  execution 
of  the  instrument.  Philips  removed  from  this  state,  whither  he 
returned  in  about  two  years,  and  died;  that  the  defendant,  ai 
bis  testator's  death,  resided  in  this  state,  and  continued  to  do 
so  until  about  two  years  before  the  trial  of  the  cause;  thai 
Isaac  Morrison  was  absent  in  the  state  of  New  Jersey  for  two 
years  shortly  after  the  execution  of  the  instrument;  and  the 
witness  also  stated  that  he  had  been  intimate  with  the  plaintlif 
for  ten  or  eleven  years,  and  never  heard  him  say  he  had  any 
claim  upon  the  defendant.  Upon  this  testimony,  together  with 
the  written  evidence  filed  in  the  cause,  the  court  directed  the 
jury  [that  such  evidence]  rebutted  the  legal  presumption  that 
the  covenant  had  been  discharged.  A  verdict  and  judgment 
were  given  for  the  plaintiff,  to  which  the  defendant  has  prose- 
cuted  this  writ  of  error. 

Two  questions  arise  in  this  case:  1.  Whether  the  lapse  of 
time  would  justify  a  presumption  of  the  performance  of  the 
covenant?  And  if  so;  2.  Whether  the  court  erred  in  directing 
the  jury  that  the  evidence  in  the  cause  rebutted  the  presumption^ 
In  support  of  the  negative  of  the  first  question,  it  was  contended 
that  there  being  no  time  specified  for  the  performance  of  the 
covenant,  the  covenantor,  unless  hastened  by  request,  had  his 
whole  life  to  perform  it;  and  as  twenty  years,  the  length  of  time 
in  which  the  presumption  of  performance  would  attach,  had  not 
elapsed  since  his  death,  the  presumption  could  not  be  justified. 
This  argument  cannot  be  admitted  to  be  correct.  Where  there 
is  no  time  fixed  for  the  performance,  if  the  thing  to  be  done  be 
local,  the  party  who  has  contracted  the  obligation  to  perform  it,. 
will  have  during  his  life  to  do  it  in,  unless  hastened  by  request; 
but  if  it  be  transitory,  he  will  be  bound  to  perform  it  in  a  con- 
venient and  reasonable  time;  and  if  he  fail  in  the  performance, 
although  there  may  have  been  no  special  request,  he  will  be 
liable  for  a  breach  of  his  contract.  This  distinction  is  abun- 
dantly established  by  English  authorities,  and  was  recognized 
by  this  court  in  the  case  of  Clay  v.  Huston^  1  Bibb,  461.  A 
thing  contracted  to  be  done,  may  be  local  in  its  nature,  or  may 
be  made  so  by  the  stipulation  of  the  parties.  But  the  duty 
which  is  covenanted  to  be  performed  in  this  case  is  neither  in 
its  nature  local  (for  it  might  be  done  any  where),  nor  is  it  made 
local  by  the  covenant  of  the  parties.  It  results,  therefore,  that 
the  covenantor  was  bound  to  proceed  immediately  to  the  exeen- 
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tion  of  the  duty  whioh  he  had  oovexumted  to  pezfoim,  and  to 
complete  the  peifdnnaiioe  of  it  in  a  ooiiTement  and  reaeonatik 
time. 

But  again  it  is  contended  that  the  presumption  is  applicable 
only  to  the  case  of  an  obligation  for  the  payment  of  money,  and 
not  to  a  covenant  for  the  deUvery  of  property,  or  the  perfona- 
anoe  of  other  duty.  It  is  believed  that  the  reported  cases  axe 
generally  of  the  former  description;  bat  the  principle  upoQ 
which  the  presmnption  is  founded  applies  as  strongly,  if  not 
more  so,  to  those  of  the  latter  kind.  Payment  of  a  bond  for 
money  after  a  lapse  of  twenty  years,  where  there  has  been  no 
demand  on  the  one  side,  or  acknowledgment  on  the  other,  and 
no  circumstance  is  shown  which  could  have  hinted,  or  impeded 
the  recovery,  is  presumed,  because  the  existence  of  the  debt 
under  those  circumstances,  is  incompatible  with  the  ordinary 
motives,  and  the  general  course  of  human  conduct.  The  pre- 
sumption of  payment  in  such  a  case,  arises,  therefore,  from  what 
is  commonly  observed  to  happen  in  the  transactions  between 
man  and  man.  Now,  as  a  covenant  for  the  payment  of  proi>«rtj 
may  in  general  be  easily  performed  by  the  one  party,  and  in 
proportion  to  the  value,  must  be  of  the  same  importance  to  the 
other,  to  have  it  performed,  as  if  it  were  a  bond  for  the  payment 
of  money  the  lapse  of  time  must  a£Ebrd  as  strong  reason  to  infer 
a  performance  in  the  one  case  as  it  does  to  infer  a  payment  in 
the  other;  and,  accordingly,  experience,  shows  that  there  is  as 
great  a  degree  of  punctuality  commozdy  observed  in  the  perform- 
ance of  such  a  contract,  as  there  is  in  the  payment  of  a  debt  doe 
by  bond. 

We  are,  therefore,  of  opinion  that  the  jury  mi^^  justifiably 
presume  a  performance  from  the  lapse  of  time  in  this  case.  As 
to  the  second  question,  the  court,  we  think,  had  no  right  to  in- 
struct the  jury  that  the  evidence,  on  the  part  of  the  defendant, 
rebutted  the  presumption  arising  from  the  lapse  of  time.  Thai 
presumption  may,  undoubtedly,  be  repelled  by  circumstances, 
and  whether  the  evidence  of  such  circumstances  is  admiBsible 
or  not  properly  belongs  to  the  court  to  decide;  but  the  jury  is 
the  legal  and  constitutional  tribunal  to  determine  the  weight  of 
the  evidence.  The  presumption  of  payment  or  performance 
arising  from  the  lapse  of  time  may  be  stronger  or  weaker  accord- 
ing to  the  nature  of  the  case;  and  the  jury  alone  as  was  decided 
in  the  case  of  Shielda  v.  Fringle,  2  Bibb,  887,  must  judge  of  the 
weight  of  the  presumption;  and  as  to  the  circumstances  intended 
to  repel  the  presumption,  may  in  like  manner,  according  to  the 
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nature  of  those  circomstanceB,  be  entitled  to  more  or  lees  wei( 
lyj  a  parity  of  reason  their  weight  can  only  be  determined  by  a 
jniy. 

The  judgment  must  be  reyersed  with  costs,  and  the  cavse  rs^ 
manded  for  new  proceedings. 


Booker  v.  Bell. 

fS  Bm,  ITS.] 

BaxAOR  ov  CoTiVAHT  ov  Wabbahtt.— An  Mtion  of  oovteotat  will  lia  on  the 
wunmty  oontuned  hi  a  deed  of  conv^yamoe  of  nal  estate;  but  to  entitle 
the  ooTenantee  to  reoorer  on  each  warranty  the  plaintiff  mutt  prore  an 
eyiction  hy  a  paramount  title. 

JBtiuiioit  Uitdxb  Judoukitt — EymxNCKi  — ^An  eviction  tnsy  be  witii  or  without 
the  judgment  of  a  oonrt.  In  the  former  caee,  the  record  ii  the  only  ovi- 
denoe  of  evxction,  and  whether  hy  default  or  upon  a  defenae,  is  imma- 
tetial,  the  record  being  evidenoe  of  the  fact  of  eviotion  only,  not  that  it 
was  by  a  paramount  title. 

Dakaoss  roB  Bbbaoh  or  Ck>ysNAirT  or  Wabbahtt.— The  measure  of  dam* 
ages  for  the  breach  of  a  covenant  of  wai-rauty  in  a  deed  is  the  oonsidera- 
tioD  paid  and  interest.  That  the  vendee  is  not  aooountable  for  rant  by 
the  statute,  is  not  a  cause  for  exempting  the  vendor  from  the  interaat, 
but  he  ia  entitled  to  a  deduction  for  the  value  of  improvementa  on  the 
land  at  the  time  of  the  aale  for  which  the  vendee  reoovered  of  the  eviotor. 

OoTEVAirr.    The  case  appears  from  the  opinion. 

By  Court,  Botle,  C.  J.  This  was  an  action  of  corenant  upon 
general  warranty  contained  in  a  deed  of  bargain  and  sale  of  land 
in  fee-simple.  A  breach  of  the  covenant  is  alleged  in  an  eno- 
tion  of  the  bargainee  by  a  superior  and  adverse  title.  Issue  was 
joined  upon  the  plea  of  non  infregii  conveniumem  and  a  verdict 
obtained  by  the  plaintiff  under  the  direction  of  the  court  for  the 
amount  of  the  consideration  paid,  together  with  interest  thereon 
from  the  date  of  the  conveyance,  and  a  judgment  was  thereupon 
rendered  by  the  court;  to  reverse  which  this  writ  of  error  is 
prosecuted. 

The  first  point  relied  upon  for  the  plaintiff  in  errror,  is  that 
an  action  of  covenant  would  not  lie  in  this  case.  Where  the 
conveyance  was  by  feoffinent  with  warranty,  the  ancient  and 
usual  remedy  in  case  the  feoffee  was  evicted,  was  by  voucher  or 
toarrantia  charUs,  Whether  in  such  case  an  action  of  covenant 
would  not  also  lie,  is  not  very  clearly  settled  in  the  English 
books,  so  far  as  we  have  had  an  opportunity  of  examining  them. 
It  is,  however,  said  to  be  the  better  opinion  that  it  would  not. 
But,  be  that  as  it  may,  it  does  not  necessarily  follow  that  the 
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same  doctrine  will  hold  good  with  regard  to  a  warranty  con* 
tained  in  a  deed  of  bargain  and  sale,  or  other  deed  operating 
under  the  statute  of  uses.  It  is  evident  that  prior  to  that  stat- 
ute, if  any  action  would  lie  for  a  breach  of  the  covenant  of  war^ 
ranty  contained  in  such  a  deed,  it  must  have  been  an  action  of 
covenant.  It  could  then  have  been  but  a  personal  covenant, 
and  ought,  we  apprehend,  to  be  still  so  considered.  But  there 
are  other  considerations  which  we  think  are  entitled  to  greater 
weight  upon  this  point.  The  covenant  of  warranty  has  ever 
since,  and  long  before  the  establishment  of  this  commonwealth, 
been  uniformly  treated  as  a  personal  covenant,  upon  which  the 
action  of  covenant  would  lie.  The  invariable  practice  for  so 
many  years  in  a  case  where  the  balance  hangs  so  nearly  in 
equUibrio,  ought  to  turn  the  scale  in  favor  of  the  action;  mort 
especially  as  the  remedy  by  voucher  is  taken  away  by  statuti 
and  the  writ  of  warrardia  chartas  has  become  obsolete  by  disuse. 

To  these  considerations  we  may  add  that  in  the  supreme  court 
of  Massachusetts,  the  only  American  court,  so  far  as  we  are 
aware,  in  which  this  question  has  been  decided,  it  was  held 
upon  the  score  of  the  usage  of  the  country  that  a  warranty  was 
personal  covenant,  and  that  the  remedy  by  action  of  covenant 
was  proper:  1  Mass.  644.  That  case,  though  not  authority,  is 
entitled  to  respect,  and  tends  to  fortify  the  conclusion  which, 
upon  principle,  we  deem  correct. 

The  second  point  relied  upon  for  the  plaintiff  in  error  is,  that 
the  judgment  of  eviction  having  been  obtained  by  default,  is 
not  sufficient  to  warrant  a  recovery  in  this  case.  To  obviate 
this  objection,  the  defendants  in  error  alleged  that  the  plaintifTs 
intestate  had  notice  of  the  pendency  of  the  suit  in  which  the 
judgment  of  eriction  had  been  obtained;  and  to  establish  that 
fact,  proved  by  a  vritness  that  he  had  heard  the  plaintiff's  intes- 
tate say  that  he  had  been  at  Lexington,  and  had  intended  to 
employ  an  attorney  to  defend  the  action;  but  the  witness  did 
not  know,  nor  did  he  hear  him  say,  whether  he  had  in  fact  em- 
ployed one,  nor  whether  it  was  before  entering  judgment  or 
not.  The  counsel  for  the  plaintiff  in  error  then  moved  the  court 
%o  instruct  the  jury  that  notice  from  the  purchaser  to  the  seller, 
of  the  pendency  of  the  suit  in  which  the  eviction  was  had, 
would  not  exonerate  the  former  from  his  obligation  to  defend 
the  suit;  and  that  if  any  notice  would  so  exonerate  him,  it 
should  be  a  direct  notice  from  him  containing  a  requisition  to 
the  latter  to  appear  and  defend  the  suit.  But  the  court  in* 
structed  the  jury  that  information  from  any  source,  and 
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out  Bach  requiaitioA,  would  make  it  so  incambent  upon  the  lat- 
ter to  defend  the  sqity  that  the  want  of  defense  by  the  former 
would  not  prejudice  his  right  to  a  recoveiy.  Neither  the  in- 
struction which  was.  asked,  nor  that  which  was  given  by  the 
court,  seems  material  in  this  case. 

To  obtain  a  recoveiy  in  a  case  of  this  kind,  two  points  are 
necessary  to  be  established :  1.  That  there  was  an  eviction;  and 
2.  That  the  eviction  was  legal,  and  had  by  virtue  of  a  para- 
mount title  not  derived  from  the  bargainee.  An  eviction  may 
be  either  with  or  without  the  judgment  of  a  court.  In  the  lat- 
ter case,  aa  there  is  no  record  or  written  evidence  of  the  transac- 
tion, it  would  be  absurd  to  require  any  other  than  parol  proof 
of  the  fact  of  eviction;  but  in  the  former  case,  the  record  itself 
-would  be  the  only  proper  evidence  of  an  eviction;  and  of  that 
fact  it  would  be  in  the  same  degree  evidence  whether  the  judg- 
ment was  obtained  after  defense  made  or  without  defense. 

But  with  respect  to  the  tiUe  under  which  the  eviction  was 
had,  the  record  would  not  be  evidence  against  the  vendor, 
whether  the  judgment  was  obtained  after  defense  made  by  the 
vendee  or  not;  first,  because  the  vendor,  not  being  a  party  to 
the  record,  could  not  be  bound  thereby;  and  secondly,  because 
the  judgment  might  have  been  obtained  under  a  titie  derived 
from  the  vendee  after  his  purchase,  against  which  no  defense 
could  have  availed.  As,  therefore,  the  record  of  the  proceed- 
ings is  in  the  same  degree  evidence  of  the  fact  of  eviction, 
whether  there  was  a  defense  made  by  the  vendee  or  not,  and  in 
neither  case  can  be  evidence  against  the  vendor  of  the  other 
point  necessary  to  be  established,  namely,  that  the  eviction  was 
had  by  virtue  of  a  paramount  titie  not  derived  from  the  vendee, 
it  is  plain  that  neither  the  instruction  asked,  nor  that  which 
was  given,  was  in  the  slightest  degree  material.  Whether  notice 
of  the  pendency  of  the  suit  in  which  the  eviction  was  obtained, 
and  the  failure  to  make  a  defense  on  the  part  of  the  vendor, 
ought  to  have  been  received  as  circumstantial  evidence  that  the 
judgment  of  eviction  was  obtained  by  virtue  of  a  superior  titie, 
is  a  point  which  does  not  seem  to  have  been  made  in  the  court 
below;  nor  do  we  think  it  material  now  to  be  decided,  since  we 
are  of  opinion  that  the  other  evidence  exhibited  by  the  record 
of  the  superiority  of  the  titie  under  which  the  recoveiy  was  had, 
to  the  competency  of  which  there  was  no  objection,  was  suffi- 
cient to  justify  a  verdict  for  the  defendants  in  error. 

The  third  ground  relied  upon  for  the  plaintiff  in  error  is,  that 
the  court  erred  in  directing  the  jury  that  the  consideration  paid, 
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with  interest  thereon  from  the  date  of  the  deed  of  oonTeyance, 
was  the  proper  criterion  of  damages.  It  appean  from  the  eri- 
dence  spread  npon  the  record  in  this  case,  that  at  the  time  ol 
the  sale  bj  the  intestate  of  the  plaintiff  in. error  to  the  defend- 
ant's testator,  there  was  a  farm  on  the  tract  sold;  tbatthe  hitter 
scentinued  in  the  possession  of  the  limd,  without  paying  rent 
rth^efor,  until  the  commencement  of  the  suit  in  which  the  judg- 
ment of  eviction  was  had;  that  when  the  judgment  was  obtained 
commissioners  were  appointed,  under  the  occupying-claimant 
law,  to  assess  the  value  of  improvements,  etc.,  and  that  the 
commissioners  having  reported  a  considerable  sum  due  as  the 
▼alue  of  the  improvements,  aifter  deducting  the  rent  from  the 
commencement  of  the  suit,  a  judgment  therefor  was  given  in 
favor  of  the  defendant's  testator  against  the  sucoessful  claimant 
Under  these  drcumstancee,  it  is  contended:  1.  That  interest 
on  the  consideration  paid  should  not  have  been  recovered  bj 
rthe  defendants  for  the  time  their  testator  enjoyed  the  land  with- 

-  out  being  subject  to  rent;  and,  2.  That  the  value  of  the  improve- 
:  ments  on  the  land  at  the  time  of  the  sale  should  have  been 

-  deducted  from  the  amount  to  be  recovered.    The  criterion  of 
'  dami^fes  adopted  in  this  case  is  that  which  had  been  established 

by  this  court  in  the  case  of  Strode  v.  Cox,  upon  the  authority  of 

'  which  many  subsequent  cases  have  been  decided.  That  there 
should  be  some  rule  upon  this  subject  is  manifest,  and  we  know 
of  none  less  liable  to  objection  or  better  calculated  to  attain  the 

i  ends  of  justice  than  the  one  which  has  been  established.  The 
-^nciple  upon  which  the  rule  is  founded  is,  that  the  purchase- 
money  and  interest  is  the  actual  gain  made  by  the  one  and  the 
actual  loss  sustained  by  the  other,  whereas  if  the  amount  to  be 
recovered  was  to  be  more  or  less,  according  to  the  rise  or  the 
depression  of  the  price  of  lands,  the  inevitable  result  would  be 
to  enrich  the  one  to  the  prejudice  of  the  other,  contraiy  to  the 

jmasim  boih  of  the  dvil  and  common  law,  that  nemo  debet  hew- 
fUelari  alienajactura.    The  rule,  however,  is  but  a  general  one, 

.  and  ought  not  to  be  applied  to  a  case  not  ooming  vrithin  the 
principle  upon  which  it  is  founded.   In  the  case  of  Cox  v.  Strode 

;  [5  Am.  Dec.  608],  and  the  cases  subsequent  to  it,  the  circum- 
stances upon  which  the  objections  to  the  application  of  the  rale 
to  this  case  is  bottomed,  did  not  occur.  How  far  those  cironm- 
jstances  ought  to  have  the  effect  contended  for,  is  the  maiarial 

.  inquiry. 

With  respect  to  the  objection  founded  upon  the  ezen^vtion 

« of  the  vendee  from  the  payment  of  rent  to  the  snuieoirfiil 
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claiinant,  it  does  not  appear  to  be  sustainable;  this  is  an  ad* 
vantage  conferred  by  the  occupjing-claimant  law  upon  tha 
vendee  as  the  occupant  of  the  land;  but  it  is  not  taken  fronk. 
the  vendor,  but  from  the  successful  claimant,  who,  were  it  not 
for  the  positive  provisions  of  that  law,  would  be  entitled  to- 
the  rents  as  a  remuneration  for  the  use  of  his  property* 
Though  the  vendee,  therefore,  may  be  said  to  be  a  gainer,  thd 
vendor  is  not  a  loser,  nor  can  he  have  a  right  to  complain. 

The  objection  founded  upon  the  circumstance  with  respect 
to  the  value  of  the  improvement  upon  the  land  at  the  time  of 
sale,  and  for  which  the  vendee  recovered  a  compensation  from 
the  successful  claimant,  is  entitled  to  more  weight.    The  bona 
/ide  possessor  is  in  justice  entitled  to  a  remuneration  for  the 
improvements  he  makes,  and  the  law  secures  it  to  him  or  to^ 
those  who  represent  him.    The  vendor  having  bestowed  his< 
money  in  meliorating  the  land,  and  the  vendee  having  received . 
a  compensation  therefore  from  the  successful  claimant,  it  ia- 
clear  that  the  vendor  woxdd  be  a  loser»  and  the  vendee  a  gainer, 
to  the  amount  of  the  value  of  those  improvements,  if  it  were: 
not  to  be  deducted  from  the  amount  to  be  recovered  in  this- 
case.    This  would  be  enriching  the  one  to  the  prejudioe  of  the 
other,  and  so  far  directly  opposed  to  the  principle  upon  which^ 
the  general  rule  for  the  measure  of  damages  in  cases  of  this, 
kind  is  founded. 

We  are  therefore  of  opinion  that  the  plaintiff  in  error  is  en- 
titled to  a  deduction  of  the  value  of  the  improvements  on  the 
land  sold  at  the  time  of  sale,  and  for  which  the  vendee  has  r^ 
ceived  a  compensation  from  the  amount  of  the  porchase-money- 
and  interest,  and  that  the  court  erred  in  instructing  the  juiy 
otherwise. 

Judgment  reversed  with  costs,  and  cause  remanded  for  a  new 


Am  to  the  measure  of  damagas  on  a  hreaoh  of  the  covenant  of  wananty, 
see  Oore  ▼.  Braaier,  8  Am.  Deo.  182;  and  note  to  ffor^ford  v.  Wright,  1  IcL 
8;  and  Hmning  v.  WUhera,  ante,  689.  Aa  to  the  neoeasity  of  ahowing  an  evio* 
tion  by  a  panunonnt  tiUe;,  also  aee  Smerton  v.  Proprietors,  2  Id.  34.  lo 
HamUton  v.  Cutts,  Z  Id.  222;  and  note,  it  is  ahown  that  a  peraon  may  reoovea 
on  a  covenant  of  wazianty,  when  he  yielda  the  poaieerion  to  one  having  a^ 
panunonnt  title,  and  that  a  judgment  of  eviotion  ia  not  n< 
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GiVENS  V.  Bradley. 

[SBlBB,19Q.] 

F^u)BBOi7noir  or  Omi  ob  Mobb  Devendasts  nr  Tobt.— In  tntpMs  a^funil 
wffyenl  de£endanti»  the  plamtiff  may  proceed  to  trial,  as  to  one  or  more^ 
without  entering  a  nolle  prosequi  as  to  the  defendants  who  have  not  bean 
■enred  with  process,  and  who  have  not  appeared. 

EnDZzrcB  gw  Gsnsbal  Chabacteb. — ^In  an  action  of  tieapaas  for  an  ■■■nit 
and  battery,  the  plaintiff  onght  not  to  be  permitted  to  give  evidenoe  ol 
his  general  character. 

A88AULT  and  battery.     The  case  appears  from  the  opiiuoii. 

By  Court,  Owslbt,  J.  This  was  an  action  of  assault  and  bat- 
tery, brought  in  the  Livingston  circuit  court,  by  Bradley  against 
the  plaintifiEs  in  error  and  James  Gary,  William  LoTe  and  Joshua 
Gary.  The  capias  was  executed  on  the  plaintiffs  in  error,  and 
bail  taken  according  to  the  order  of  a  judge.  The  writ  was 
afterwards,  together  with  the  two  bail  bonds,  deposited  by  the 
clerk  of  Livingston  with  the  clerk  of  Logan,  and  by  him  the 
cause  was  placed  on  the  issue  docket,  at  the  July  term,  1810,  at 
which  term  the  court,  on  the  motion  of  the  plaintiffs  in  error, 
caused  the  case  to  be  stricken  from  the  docket  and  ordered  it 
to  be  remanded  to  the  Livingston  court,  because  neither  the 
original  order  of  the  judge  for  a  change  of  venue,  nor  a  copy 
thereof  was  filed  with  the  clerk  of  Logan.  At  a  subsequent 
day  of  the  same  term,  on  the  production  of  a  certified  transcript 
of  the  proceedings  at  the  Livingston  circuit  court,  together  with 
the  order  for  the  change  of  venue,  the  court  reinstated  the  causa 
upon  the  docket,  and  continued  it  until  the  next  term.  At  the 
October  term,  the  plaintiffs  in  error  again  moved  the  court  to 
strike  the  cause  from  the  docket,  because  at  the  preceding  term 
it  had  been  stricken  from  the  docket  and  remanded  to  the  Liv- 
ingston circuit  court;  the  court,  however,  overruled  the  motion. 
The  plaintiffs  in  error  then  filed  their  plea  of  not  guilty,  but 
objected  to  going  to  trial,  unless  the  plaintiff  in  that  court 
would  enter  a  nolle  prosequi  as  to  the  other  defendants,  until 
the  cause  should  be  prepared  for  trial  as  to  them.  The  court 
overruled  the  objection  and  ordered  a  trial  on  the  issue  joined. 

In  the  progress  of  the  cause,  the  defendants  below  offered 
to  prove  that  a  quarrel  had  ta!ken  place  on  the  same  day, 
though  at  a  different  place  to  that  where  the  battery,  for  which 
the  suit  was  brought  against  them  happened,  between  one  of 
them  and  plaintiff  in  that  court,  at  which  time  the  then  plaintiff 
cut  the  hand  of  one  of  the  defendants,  and  that  before  the  blood 
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bad  time  to  oool,  the  battery,  for  wbicb  tbia  action  was  brougbt 
bappened.  Tbe  admission  of  tbia  evidence  was  opposed  by  tbe 
plaintiff  below  and  rejected  by  tbe  court.  Tbe  plaintiff  below 
(now  defendant  in  error)  likewise  offered  evidence  of  his  good 
general  character  as  an  honest,  peaceable,  orderly  member  of 
society,  which  was  objected  to  by  the  plaintifiis  in  error,  but  the 
objection  was  oTerruled  and  the  eyidence  admitted.  Verdict  and 
judgment  were  obtained  against  the  plaintiffs  in  error,  from 
which  they  have  prosecuted  this  writ  of  error. 

That  the  court  below  decided  correctly  in  refusing  at  the 
October  term  to  strike  the  cause  from  the  docket,  we  have  no 
doubt.  The  circumstance  of  the  cause  having  been  struck  from 
the  docket  at  the  July  term  when  there  was  nothing  before 
court  showing  a  change  of  the  venue  according  to  law,  surely 
could  furnish  no  cause  for  again  remanding  Uie  cause,  when 
it  was  then  apparent  the  venue  had  been  regularly  changed 
to  that  court.  The  order  of  the  judge  was  regularly  obtained 
and  deposited  with  the  clerk  of  Livingston,  ordering  a  change 
of  venue  to  the  Logan  circuit  court;  and  though  the  Logan 
court  might  have  acted  correctly  in  the  absence  of  that  order 
or  a  certified  copy,  in  striking  the  cause  from  the  docket  in  the 
first  instance,  they  surely  had  the  right,  and  properly  exercised 
it,  on  a  subsequent  day  of  the  same  term,  in  reinstating  the 
cause  on  the  docket,  upon  the  production  of  the  proper  papers 
to  the  court;  and,  consequently,  decided  correctly  in  refusing 
at  their  next  term  to  strike  the  cause  from  the  docket. 

The  next  question  presented  for  consideration  is,  should  the 
plaintiff  in  the  court  below  have  been  permitted  to  go  to  trial 
as  to  the  plaintiffs  in  error,  without  previously  having  entered 
a  noUe  prosequi  as  to  the  other  defendants,  or  preparing  the 
cause  for  trial  as  to  them  ?  We  know  of  no  principle  of  law 
prohibiting  a  plaintiff,  in  actions  of  this  description,  from  going 
to  trial  as  to  part  of  the  defendants,  without  first  disposing  of 
the  cause  as  to  the  others.  It  is  evidently  not  necessary  that 
the  same  jury  should  try  all  the  issues  which  may  be  joined  on 
the  various  pleas  of  different  defendants;  and  if  different  trials 
may  be  bad  on  different  issues,  no  reason  can  be  perceived  why 
the  plaintiff  in  such  a  case  should  be  bound  to  prepare  the  cause 
for  trial  as  to  all  the  defendants  before  a  trial  is  had  on  the 
issue  joined  by  others. 

The  next  question  presented  by  the  assignment  of  errors  is, 
should  the  plaintiffs  in  error  have  been  permitted  to  prove  the 
circumstances  of  the  previous  quarrel,  as  a  provocation  to  that 
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for  which  this  suit  was  brought  ?  It  is  deemed  onnecesssiy  to- 
decide  whether  the  court  erred  in  the  first  instance,  in  rejectiBg 
the  admission  of  such  eyidenoe,  for  if  it  weve  an  error  to  ex- 
elude  the  evidence,  although  the  court  was  of  opinion  it  wsb^ 
inadmissible,  the  plaintiff  in  that  court  waiTcd  his  objection  io 
its  admission,  the  evidence  was  heard  and  the  jury  informed  hj 
the  court  that  the  evidence  bj  the  act  of  the  plaintiff  was  made 
legal,  and  thej  were  to  consider  it  accordingly. 

The  opinion  of  the  court,  therefore,  as  to  the  inadmissibility 
of  the  evidence  under  the  circumstances  of  this  cause,  can  hav» 
produced  no  injury  to  the  plainti^  in  error,  and  consequently 
for  that  cause  the  judgment  should  be  reversed.  It  is,  how* 
ever,  objected  that  it  does  not  appear  in  the  bill  of  exceptions 
taken  to  the  opinion  of  the  court  as  to  the  inadmissibility  of  the- 
evidence,  that  the  objection  was  waived  and  the  evidence  heard; 
but  that  the  fact  is  ascertained  by  a  statement  made  by  the- 
court  at  a  subsequent  day  of  the  term,  not  in  the  presence  of 
the  parties,  and  which,  it  is  contended,  should  not  be  con- 
sidered as  a  part  of  the  record  binding  on  the  parties.  Thai 
the  court  had  the  power,  diuing  the  term,  to  correct  any  error 
or  supply  any  omission  which  might  have  taken  place  in  pre- 
paring the  bill  of  exceptions,  there  can  be  no  doubt.  It  cannot 
be  supposed  that  the  power  of  the  court  over  bills  of  exceptions 
absolutely  ceases  upon  their  signing  them;  and  if  it  does  not, 
the  only  limitation  in  point  of  time  for  the  exercise  of  that  power^ 
must  be  at  the  end  of  the  term  at  which  exceptions  may  be  filed. 
The  courts  then,  having  the  power  to  correct  or  amend  state> 
ments  made  in  a  bill  of  exceptions,  the  statement  made  by  the* 
court  in  this  cause  should  be  taken  as  a  part  of  the  record,  and 
conclusive  as  to  the  admission  of  the  evidence  which  was  pre* 
viously  opposed. 

It  remains  only  to  determine  whether  the  'eourt  erred  in 
admitting  the  plaintiff  in  that  court  to  prove  he  was  a  man  of 
good  general  character?  From  every  research  which  we  have 
been  enabled  to  make,  no  case  has  been  found  where  this  point 
has  undergone  a  direct  adjudication.  It  seems,  however,  to  be- 
a  rule  of  evidence  well  settled,  that  the  evidence  must  be 
applied  to  the  particular  fact  in  dispute;  and  in  Peake's  Law  of 
Evidence,  p.  6,  it  is  said  that  the  character  of  neither  party  t» 
a  civil  cause  shall  be  called  in  question,  unless  put  in  issue 
by  the  veiy  proceeding  itself.  In  prosecutions  for  criminal 
offenses  which  subject  the  offender  to  corporeal  punishment^ 
the  general  character  of  the  accused  cannot  be  inquired  inta 
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unless  he  should  first  call  evidence  in  support  of  his  character. 
Bat  the  admission  of  such  eyidence  seems  to  be  confined  to 
those  criminal  cases  onlj  which  subject  the  offender  to  cor* 
poreal  punishment,  and  is  not  admitted  in  actions  or  informa- 
tions for  penalties,  though  founded  on  the  fraudulent  conduct 
of  the  defendant:  Peake's  Ey.  8.  In  actions,  such  as  for 
slander,  "where  the  injuiy  complained  of  has  been  sustained  by 
the  character,  this  court  has  hitherto  adjudged  it  competent  for 
the  plaintiff  to  prove  his  general  character;  but  in  cases  like  the 
present,  to  permit  the  plaintiff  to  go  into  an  inquiry  as  to  his 
general  character,  when  his  character  is  in  no  wise  involved  in 
the  issue,  nor  affected  by  the  injuiy  complained  of,  would  be  a 
violation  of  the  general  rules  of  evidence,  and  evidently  im- 
proper. The  court  below,  therefore,  erred  in  permitting  the 
inquiry. 

The  judgment  must,  therefore,  be  revened,  with  eosts,  and 
the  cause  remanded  for  further  proceedinga  consistent  with  this 
opinion. 


Coleman  v.  Hutghenson. 

[3  Bm,  909.1 

LaoiCT  noas  hot  Lapse. — ^A  hoBband  beqaesthed  certain  flUves  to  his 
wild  for  iife^  and  after  her  death  to  his  nephewa;  it  mm  held  that,  by  the 
death  of  one  of  the  nephews  in  the  life-time  of  the  wife,  his  legaoy  did  not 
lapse,  bot  descended  to  his  heir  at  lav. 
Tdob  TLumasa  Aoahtst  Txnaitt  in  Ck>MMON.~-The  possession  of  one  tenant 
in  common  is  the  possession  of  the  other,  and  the  statute  of  limitations 
nus  only  against  an  adyerse  possession  of  the  entire  and  undivided  prop- 
erty, from  the  time  of  the  actual  ouster  and  adverse  holding. 

Bill  in  equity.    The  opinion  states  the  case. 

By  Oourt^  Looah,  J.  The  appellee  exhibited  his  bill  to  re- 
eoTcr  a  residuary  interest  under  the  will  of  John  Hutcheneon 
the  elder.  He  claims  as  heir  at  law  to  William  Hutchenson, 
his  brother;  and  the  appellant  derives  title  under  a  purchase 
from  the  father  of  William,  who  was  one  of  the  executors  of 
John  Hutohenson,  the  testator,  upon  the  following  case:  In  the 
year  1774  John  Hutchenson  devised  to  his  wife  for  life  all  his 
estate,  and  after  her  death  over  to  his  nephews,  Bobert,  Charles 
and  William  Hutchenson.  William  died  intestate  daring  the 
life  of  the  widow,  in  the  year  1784,  leaving  the  appellee  his  eld* 
eat  brother  and  heir  at  law.  And  the  appellant  having  pur- 
chased the  interest  of  the  legatees,  Bobert  and  Charles,  obtained 
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possession  of  the  slayes  devised  in  the  life  of  the  testator's 
widow;  and  in  the  year  1799^  after  the  death  of  the  widow,  par- 
chased  from  the  father  of  William  Hutchenson  all  his  right,  title 
aod  claim  derived  under  the  devise  to  his  son  William.  In 
virtue  of  this  purchase,  and  the  appellant's  length  of  possession, 
he  sets  up  claim  to  the  slaves  in  contest.  In  the  year  1800  he 
removed  to  this  state,  and  settled  in  the  neighborhood  of  the 
appellee  and  his  father,  who  had  resided  in  the  country  since 
the  year  1788.  And  it  was  not  until  the  year  180-,  and  after 
the  death  of  John  Hutchenson,  the  father,  that  the  appellee,  his 
son,  commenced  this  suit;  in  which  he  obtained  a  decree  for  one 
third  of  the  value  o£  two  slaves  decreed  to  be  sold  as  indivisible 
according  to  that  proportion,  together  with  damages  for  his 
share  of  their  heirage  since  the  death  of  the  widow.  From 
which  decree  Coleman  has  appealed  to  this  court. 

The  first  point  we  shall  notice  in  the  investigation  of  this 
cause,  is  the  effect  of  the  purchase  from  the  father,  one  of  the 
executors  of  the  testator,  for  it  cannot  be  controverted  that  the 
brother,  and  not  the  father,  was  the  heir  at  law  under  the  laws* 
of  Virginia  in  the  year  1784.  The  doctrine  is  too  well  settled 
to  be  now  questioned,  that  a  bona  fide  purchase  from  an  exe- 
cutor of  a  slave,  over  which  his  power  as  executor  continues,  is 
conclusive  against  heirs  and  legatees.  But  this  principle  cannot 
be  extended  to  protect  sales  made  in  the  private  right,  and  not 
in  the  fiduciary  character  of  the  seller.  The  sale,  in  the  present 
instance,  was  obviously  of  a  supposed  right  in  the  seller  as  heir 
at  law  to  his  son,  and  not  as  an  executor.  The  writing  between 
the  parties  purports  to  be  a  mere  relinquishment  of  the  right, 
title  and  claim  of  the  vendor  in  the  property  devised  to  his  son. 
Whereas,  if  it  had  been  a  sale  by  him  as  executor,  it  is  presum- 
able that  it  would  have  purported  to  be  a  transfer  of  property 
belonging  to  the  estate  of  the  testator,  and  not  merely  of  the 
right  of  a  legatee  or  one  claiming  under  him.  Besides,  in  this 
ease  long  and  uninterrupted  possession  of  the  slaves  devised,  is 
satisfactory  to  prove  the  consent  of  the  executors  to  the  pay- 
ment of  the  legacy;  and  therefore,  their  power  over  the  slaves, 
thus  given  up  in  satisfaction  of  the  legacy,  ceased.  It  was 
urged,  in  opposition  to  the  appellee's  right  of  recovexy,  that 
the  legacy  of  William  Hutchenson  never  vested,  but  lapsed 
upon  his  death  in  the  life  of  the  widow;  and  that  therefore  the 
estate  did  not  descend  to  his  heir  at  law.  The  law,  however, 
is  clear  that  the  legacy  vested  upon  the  death  of  the  testator, 
though  subject  to  the  life  estate  of  the  widow:  See  Bao.  Abr 
894,  896,  tit.  Legacy. 


Not.  1813.]         Oolbxan  v.  Hutohinboh.  651 

The  appellee  then  having  shown  an  interest  in  the  property 
in  contest,  it  remains  in  the  next  place  to  inquire  whether  the 
law  has  given  a  remedy  for  its  recovery.  The  legatees  under 
the  will  of  John  Hutchenson  held  as  tenants  in  common;  and 
when  Coleman,  the  appellant,  became  vested  with  the  interest 
of  two  of  them,  he  held  in  that  proportion  in  common  with  the 
third  or  his  legal  representative.  Tenants  in  common  were  not 
compellable  by  the  common  law  to  make  partition,  each  was  in- 
terested according  to  his  share  in  every  part  of  the  entire  thing. 
And  by  the  rules  of  equity  the  same  doctrine  prevailed,  for 
equUas  aequUur  legem.  Equity  does  not  intermeddle  with  and 
control  the  maxims  of  law;  it  subserves  the  purposes  of  law, 
by  giving  relief  in  certain  cases  where  the  law  has  created  the 
right.  But  1)y  an  act  of  the  legislature  of  Virginia,  passed  in 
1705  (see  the  old  body  of  the  Virginia  laws,  page  23),  it  is  pro- 
vided that,  *'  where  the  nature  of  the  case  shall  require  it,  any 
writ  de  parHiione  /acienda^  or  of  dower,  may  be  sued  forth  and 
prosecuted  to  recover  the  right  and  possession  of  any  suck 
alave  or  slaves."  And  by  an  act  of  1784,  same  book,  166,  ac- 
tions of  account  may  be  brought  and  "  maintained  by  one  joint 
tenant  or  tenant  in  common  against  the  other,  as  his  bailiff  for 
receiving  more  than  comes  to  his  just  share  or  proportion.'* 
It  is  believed  that  both  these  acts  are  still  in  force.  The  for- 
mer gives  the  right  of  partition  by  the  writ  de  patiUione/acien' 
da,  and  the  latter  the  right  to  recover  by  an  action  of  account 
the  just  share  or  proportion  of  the  profits.  In  both  these  modes 
of  recoveiy,  courts  of  equity  have  long  exercised  concurrent 
jurisdiction  with  courts  of  law:  1  Fonb.  15-18,  and  the  author- 
ities there  cited.  But  in  the  exercise  of  this  jurisdiction  equity 
must  so  mould  her  decrees  as  to  effect  the  same  end,  and  ad- 
vance and  secure  the  right  which  had  been  created  by  law. 
The  manner  of  doing  this  is  peculiar  to  the  power  of  courts  of 
equity;  but  the  thing  to  be  effected  is  the  right  given  by  law. 

In  the  present  case,  then,  the  right  of  partition,  and  to  recover 
the  just  proportion  of  the  hireage,  having  been  given  by  law, 
by  the  writ  de  partttione/acienda,  and  the  action  of  account,  in 
either  of  which  modes  of  recovery,  courts  of  equity  have  long 
exercised  concurrent  jurisdiction  with  courts  of  law,  the  court 
therefore  has  properly  taken  jurisdiction  of  the  case,  if  not 
barred  by  the  statute  of  limitations.  This  leads  us  to  an  exam^- 
ination  of  the  question,  whether  the  statute  of  limitations  will 
bar  the  appellee's  right  of  recovery. 

As  by  the  common  law  tenants  in  common  were  not  compel* 
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lable  to  make  partition^  so  by  the  statute  they  are  not  restricted 
to  any  time  to  commence  their  action  for  partition.  They  may 
continue  to  hold  as  tenants  in  common  until  it  is  the  t^ill  of 
either  to  produce  a  severance.  In  legal  estimation  the  posses- 
sion of  the  one  is  the  possession  of  the  other  tenants  in  common. 
And  the  statute  of  limitations  runs  only  against  an  adverse 
possession  of  the  entire  and  undivided  property,  and  not  against 
a  right  existing  in  trust  with  the  possession.  Hence  it  follows 
that  the  statute  does  not  run  in  favor  of  one  against  another 
tenant  in  common.  If,  however,  there  had  been  an  actual 
ouster  and  adverse  holding,  the  statute  of  limitations  will  nm 
from  the  time  of  such  ouster  and  adverse  possession. 

Here  the  inquiry  would  arise,  whether  in  this  case  there  was 
such  an  ouster  and  adverse  holding  as  to  justify  the  running  of 
the  statute  of  limitations,  but  for  the  statute  which  gives  the  right 
of  partition.  By  this  statute,  the  remedy  is  given  to  recover 
the  right  and  possession  of  any  such  slave.  The  expression  la 
general,  and  seems  as  applicable  to  cases  where  there  has  been 
an  actual  ouster  and  adverse  holder  as  to  any  other  case.  And 
the  time  of  doing  it,  as  was  before  observed,  is  unlimited  by 
the  statute.  By  the  principles  of  the  common  law,  it  is  believed 
that  the  appellee  could  not  have  recovered  against  the  appel- 
lant, because  of  the  cotenancy  existing  between  them  in  legal 
contemplation;  for,  if  he  had  sued  either  at  law  orin  equity  for 
a  partition,  the  appellant  might  have  defeated  the  action,  on 
the  ground  of  their  holding  as  tenants  in  common,  even  at  the 
time  this  suit  was  brought;  although,  on  the  other  hand,  an 
adverse  possession  is  now  relied  on  to-  justify  the  running  of 
the  statute  in  bar  of  the  appellee's  right  to  recover.  Bu^ with- 
out dwelling  farther  on  this  branch  of  the  subject,  it  seems 
sufficient  to  observe  that  while  the  parties  held,  as  tenants  in 
common,  the  statute  authorized  a  recoveiy  by  one  against  the 
other,  without  limitation  as  to  the  time  of  suing.  And  since 
there  has  been  no  change  either  in  law  or  in  the  situation  of  the 
parties,  except  that  produced  by  the  party  himself,  through  his 
purchase,  without  the  consent,  or  perhaps  even  the  knowledge 
of  his  cotenant,  certainly  the  course  of  the  law  is  not  diverted, 
Ko  the  overthrow  of  an  existing  right,  for  the  recovery  of  which 
%  remedy  had  been  provided,  without  restrietion  or  limitation 
as  to  time. 

We  snail  now  proceed  to  consider  whether  the  decree,  as  ren- 
dered in  this  cause,  is  correct.  Some  doubt  has  been  enter« 
tained  whether  a  court  of  chancery^  having  jurisdiction  andposi 
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-session  of  the  case,  might  not,  consistent  with  its  character  and 
its  duty,  pronounce  such  decree  between  the  parties  as  would 
seem  most  to  conduce  to  the  interest  of  both,  and  the  quiet  and 
,good  order  of  society.  This,  it  was  confidently  believed,  would 
be  most  likely  secured  by  such  decree  as  was  given  by  the  court 
below  in  the  sale  of  the  two  slaves,  they  being  indivisible  ac- 
cording to  the  rights  and  interest  of  the  parties.  But,  on  a  fur- 
tiber  examination  of  the  subject,  we  are  all  of  opinion  that  the 
decree  must  be  reversed  on  this  ground.  We  have  been  able  to 
find  no  caee  where  a  sale  of  the  property  has  been  adjudged  or 
-decreed  under  the  doctrine  of  partitions  at  law  or  in  equity. 

It  is  by  statute  that  the  right  of  partition  in  this  case  is  given. 
The  statute  prescribes  the  extent  of  the  partition  by  the  remedy 
it  affords.  This  may  be  effected  either  by  a  court  of  equity  or 
by  a  court  of  law;  but  the  result  in  both  courts  must  conform 
to  the  law.  Now  the  extent  of  partitions  by  the  writ  de  parti- 
Uionefacienda,  is  known  in  law  not  to  oust  or  deprive  a  party  of 
Ins  entire  interest  in  the  property  itself,  as  might  be  the  case  by 
the  sale  of  it;  but  to  effect  a  just  division  of  it,  or  of  the  profits 
when  the  thing  itself  cannot  be  divided.  By  the  statute  81, 
Henry  Vm.  joint  tenants  and  tenants  in  common  might  be 
<;ompelled  to  make  partition  of  lands,  etc.,  by  writ  of  de  parti* 
iione  facienda,  in  like  manner  and  form  as  coparceners  by  the 
<;ommon  law  were.  By  the  common  law,  parceners  might  be 
compelled  to  make  partition  between  them  by  the  writ  departir 
iione/acienda.  And  with  regard  to  the  manner  of  making  par- 
tition, it  is  laid  down  that  if  the  thing  be  indivisible,  that  one 
may  have  it  for  a  day,  a  week,  etc.,  and  the  other  another  day 
or  week,  etc.  See  Co.  Lit.  164;  5  Bac.  Ab.  In  those  authorities 
it  is  said  that  '*  if  a  villein  descend  to  two  coparceners,  this  is 
an  entire  inheritance;  and  albeit  the  villein  himself  cannot  be 
divided,  yet  the  profit  of  him  may  be  divided;  one  coparcener 
may  have  the  service  one  day,  one  week,  etc.,  and  the  other 
another  day  or  week,  etc.  And  for  the  same  reason  a  woman 
shall  be  endowed  of  a  villein :"  Co.  Lit.  31  a.  And  so  it  is  with 
respect  to  absolute  or  real  estate:  Co.  Lit.  125. 

Whatever  may  be  the  consequence  resulting  from  an  alter- 
Bate  holding  between  tenants  in  common,  of  such  slaves  as  can- 
not be.  divided,  it  is  the  effect  of  the  law,  the  legislature  not 
-bamug  vested  the  courts  with  the  power  to  decree  a  sale  of 
slaves.  The  court  below  should,  therefore,  have  decreed  to 
«ach  party  the  possession  of  the  two  slaves  from  time  to  time, 
^Mcording  to  their  respective  proportions.     But  it  is  also  the 
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opinion  of  thiB  court  that  the  court  below  ought  to  haTo  de- 
creed in  damages  for  the  hireage  and  use  of  the  two  slaves, 
only  for  five  years  next  preceding  the  commencement  of  the 
complainant's  suit,  and  not  from  the  death  of  the  widow;  which 
happened  many  years  before  that  period;  because  the  statute  of 
limitations  in  actions  of  account  applies  in  bar  of  an  earlier  re- 
covery. 

Wherefore  it  is  decreed  and  ordered,  that  the  decree  of  the 
circuit  court  be  reversed  and  set  aside;  that  the  cause  be  re- 
manded to  said  court,  that  a  decree  may  be  entered  agreeable 
to  the  foregoing  opinion,  and  such  other  orders  and  decrees 
made  therein  as  shall  seem  necessary  and  agreeable  to  equity. 


Clay  v.  Fry. 

[3BlBB,9A8.) 

BjOJSf  AoAnrsT  Judombht  at  Law.— Eqni^  will  grant  relief  agMaet  a  jndg* 
meat  at  law  for  money  won  at  gaming,  where  the  judgment  waa  by  de- 
fault. 

Bams. — ^If  the  defense  is  purely  legal,  a  party  failing  to  avail  himself  of  it  ia 
a  court  of  law  will  not  be  permitted  to  resort  to  a  court  of  equity  for  relief; 
but  if  it  be  of  such  a  nature  that  the  party  may  avail  himself  of  it  either 
at  law  or  in  equity,  relief  may  be  granted,  although  the  defense  mi^t 
have  been  made  at  law. 


UMW    UWMA   lUfB%ftV  ■•V  aMVVv  . 

Bill  in  equity.    The  opinion  states  the  case. 


By  Court,  Botlb,  0.  J.  This  was  a  bill  with  injunction  to 
stay  proceedings  upon  a  judgment  at  law,  obtained  without  de- 
fense upon  a  note  alleged  in  the  bill  to  be  given  for  money  won 
at  gaming.  Upon  a  general  demurrer  to  the  bill,  the  court  be- 
low decreed  the  injunction  to  be  made  perpetual,  from  which 
decree  this  appeal  is  prosecuted.  The  question  is,  whether  a 
court  of  equity  is  competent  to  relieve  against  the  judgment  in 
this  case.  By  the  act  of  1798,  all  promises,  agreements,  notes, 
bills,  bonds,  judgments,  mortgages,  or  other  securities  or  con« 
yeyances  whatsoever,  where  the  whole  or  any  part  of  the  con- 
sideration is  money  or  other  valuable  thing  won  at  gaming,  is 
declared  to  be  utterly  void.  This  provision  ia  taken  from  an  act 
of  the  Virginia  assembly  of  1779,  and  is  similar  to  the  provision 
contained  in  the  English  statute  upon  the  same  subject.  The 
decisions,  therefore^  of  the  courts  of  England  and  Yiiginia  will 
be  entitled  to  influence  in  this  case. 

Contracts  for  a  gaming  consideration  were  not  deemed.  Toid  at 
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common  law,  nor  are  we  aware  of  any  case  prior  to  the  statatorj 
proTiaions  for  restraining  the  practice  of  gaming  in  which  a  court 
of  equity  has  relieved  against  a  contract  or  security  for  money 
won  at  play,  diyested  of  all  other  circumstances.  But  ccurts  of 
equity  had  manifested  a  strong  inclination  against  such  con- 
tracts or  securities  by  seizing  upon  slight  circumstances  to  in* 
validate  them,  and  since  they  have  been  declared  void  by  stat- 
ute,  though  a  good  defense  is  thereby  afforded  at  law,  courts  of 
chanceiy  have  interposed  and  relieved  against  them,  merely  on 
the  ground  of  the  illegality  of  their  consideration.  The  case  of 
Kowden  v.  ShadtoeU,  Amb.  269,  is  a  strong  example  of  this 
kind.  There  the  chancellor  not  only  ordered  the  bond,  which 
had  been  given  some  time  after  the  money  had  been  won,  to  be 
delivered  up,  but  decreed  the  money  which  had  been  paid  in 
part  discharge  of  it  to  be  refunded.  The  general  principle,  and 
a  reference  to  other  cases  in  illustration  of  it,  will  be  found  in 
Newland  on  Contracts,  492.  The  same  doctrine  was  recognized 
by  the  court  of  appeals  of  Virginia  in  the  case  of  Woodson  v. 
Barrelt,  2  Hen.  &  M.  80  [3  Am.  Dec.  612],  and  was  adopted  and 
sanctioned  by  this  court  in  the  case  of  Davidson  v.  Oivina,  2 
Bibb,  200  [4  Am.  Dec.  696]. 

But  it  is  contended  in  this  case  that  the  party  might  have  de- 
fended himself  at  law,  and  not  having  done  so,  he  is  precluded 
from  resorting  to  a  court  of  equity  for  relief.  Where  matter  of 
defense  is  purely  legal,  and  exclusively  cognizable  in  a  court  of 
law,  it  is  clear  if  a  party  fails  or  neglects  to  avail  himself  of  it  at 
law  he  cannot  be  permitted  to  resort  to  a  court  of  equity.  But 
if  the  defense  be,  as  it  is  apparent  it  is  in  this  instance,  of  such 
a  nature  that  the  party  may  avail  himself  of  it  either  at  law  or 
in  chancery,  although  he  should  fail  to  take  advantage  of  it  at 
law,  he  may  nevertheless,  according  to  the  repeated  decisions 
of  this  court,  resort  to  a  court  of  equity  for  relief,  in  the  same 
manner  and  for  the  same  reason  that  a  party  having  a  claim  of 
which  a  court  of  law  and  a  court  of  equity  have  concurrent  juris- 
diction may  elect  to  which  tribunal  he  will  apply  to  enforce  his 
claim. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  inferior 
court  is  oorveot  and  must  be  affirmed  with  costs* 
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Kelly  v.  Bradford. 

[8  BZBB,  817.J 

BoHi>  won  Indxfbasiblb  Title.— A  bond  to  "make  an  indefeasible  title  in 
fee-ample,  aneh  as  tbe  state  makes/'  demands  a  deed  with  genetal  war- 
ranty; and  under  such  obligation  tiie  oocut  win  not  compel  the  vendee  to 
accept  a  title  that  is  doubtfal. 

Spxcifio  Pebtobmange — CoMPSNaATlOK  utDaxaoeb. — ^Upon  a  btU  for  a 
specific  performance  of  a  oontraet  for  the  conveyanoe  of  land,  if  tba  tsb- 
dor's  title  is  doubtfal  to  a  part,  the  court  will  not  compel  him  to  give 
land  ont  of  the  same  survey,  to  which  his  titie  fs  clear,  in  lien  of  ths 
land  sold,  but  will  give  compensation  in  damages  for  that  portion  to 
idiich  the  tide  is  doubtful;  and  the  vendor  having  acted  in  good 
the  measure  of  compensation  is  the  price  paid  and  interest 

Wbttiko  Impuss  CoNsmEBATiOK.—- a  valuable  oonsiderstion  is 
implied  from  an  obligation  in  writings  although  none  is  therein 

OxirxBAL  ExPBXSSiONS,  OpEBATioir  OF.—- The  operation  of  general  exprassions 
in  an  obligation  cannot  be  restrained  by  parol  proof  of  the  undantandii^ 
of  the  parties. 

Cboss-appeals.     The  facta  appear  from  the  opinion. 

By  Court,  Owblby,  J.  In  the  year  1780,  Samuel  Bryant  hair- 
ing a  commissioner's  certificate  for  a  pre-emption  of  one  thou- 
sand  acres  of  land,  to  lie  about  three  miles  from  Bryant's  sta- 
tion, assigned  the  same  to  John  Bradford,  for  which  Bradford 
executed  his  bond  to  Bryant,  for  a  conveyance  of  part  thereof 
when  a  title  should  be  procured. 

After  this  Bryant  sold  to  Samuel  Kelly  five  hundred  aeres, 
part  of  the  aforesaid  tract;  but  not  being  entitled  to  that  quan- 
tity, under  his  contract  with  Bradford,  gave  faim  other  lands  for 
the  deficiency,  and  Bradford  then  gave  his  obligation  to  Kelly, 
under  the  penalty  of  five  thousand  pounds,  conditioned  "as 
soon  as  possible  to  make  or  cause  to  be  made  a  sure  and  inde> 
feasible  right  and  title,  such  as  the  state  makes,  in  and  to  fire 
hundred  acres  of  land  in  fee-simple,  to  lie  on  the  north 
branch  of  the  north  fork  of  Elkhom,  with  a  spring  on  it, 
and  tbe  creek  running  through  it,"  etc.  Kelly  sometime  there- 
after took  possession  of  the  land  and  died,  leaving  the  com- 
plainants in  the  court  below  his  heirs  and  repieBmrtatrres.  To 
obtain  a  conyeyance  for  the  quantity  of  land  contained  in 
Bradford's  bond,  they  exhibit  their  bill  in  equity.  They  chazge 
that  Bradford,  a  number  of  years  ago,  laid  off  the  five  hundred 
acres  to  their  deceased  father,  upon  which  he  settled,  but  that 
he  so  laid  it  off  as  to  comprehend  within  its  boundary  upwards 
of  one  hundred  acres  which  are  covered  by  a  militaxy  claim. 
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-owned  by  Benjamin  Howard,  and  which  thej  understand  and 
Jure  advised  is  superior  to  the  claim  of  Bradford;  that  they  axe 
uninformed  whether  the  land  as  actually  laid  off  contains 
the  full  quantity  of  five  hundred  acres;  that  Bradford  had  in  the 
tract  of  one  thousand  acres  more  land  clear  of  dispute  than  was 
necessary  to  satisfy  his  bond,  and  still  owns  a  sufficiency,  or 
nearly  so,  to  make  up  the  deficiency  occasioned  by  the  intarfer- 
•ence  with  Howard.  They  prayed  for  a  conveyance  by  a  deed 
with  a  clause  of  general  warranty  to  the  full  quantity  of  fi^e 
hundred  acres,  clear  of  dispute,  and  general  relief,  etc. 

Bradford  by  his  answer  admits  he  obtaLned  the  assignment  of 
the  pre-emption  certificate  from  Samuel  Bryant,  for  which  he 
.gave  his  obligation  to  Bryant  for  three  hundred  acres  of  land, 
part  thereof;  that  Bryant  afterwards  sold  to  Samuel  Kelly  five 
hundred  acres,  part  of  said  tract,  and  agreed  to  exchange  with 
him  Bradford,  two  hundred  acres  elsewhere,  to  make  up 
Kelly's  quantity;  and  that  at  Kelly's  request  he  did,  in  August, 
1780,  execute  the  bond  upon  which  this  suit  is  founded;  but  he 
avers  that  it  was  not  the  understanding  of  him,  Bryant,  or 
Kelly  that  a  general  warranty  deed  should  be  made,  but  only 
«uch  a  title  as  he  should  receive  from  the  state.  He  admits 
Kelly  settled  on  the  land  sold  to  him,  and  which  was  laid  off  to 
liim  at  his  request;  but  he  does  not  admit  Howard's  claim  in* 
terf eres  with  that  laid  off  to  Kelly,  and  if  it  does,  he  denies  its 
superiority.  He  refers  for  the  true  quantity  to  the  certificate  of 
the  deputy  surveyor  by  whom  the  land  was  laid  off  to  Kelly;  he 
admits  that  he  refused  to  convey  the  land  by  a  deed  of  general 
warranty,  but  avers  he  did  prepare  and  has  acknowledged  in 
the  clerk's  office  of  the  proper  county,  a  deed  vnth  a  clause  of 
special  warranty,  to  the  complainants  for  the  land  laid  off  to 
Kelly,  and  that  he  is  willing  to  make  further  or  other  convey- 
ance, according  to  the  terms  of  his  contract. 

The  court  below,  considering  the  interference  with  Howard's 
claim  sufficiently  established,  and  being  of  opinion  it  is  supe- 
rior to  Bradford's,  for  so  much  as  is  claimed  by  Howard,  de- 
creed Bradford  to  convey  on  the  other  end  of  his  tract  of  one 
thousand  acres,  and  also  decreed  him  to  convey  the  balance  of 
the  survey  made  for  Kelly  after  excluding  that  part  claimed  by 
Howard;  the  conveyance  to  be  made  by  a  deed  of  special  war- 
ranty. From  this  decree  both  parties  have  appealed  to  this 
«ourt. 

As  this  is  a  suit  brought  against  Bradford  for  the  spedfio  exe- 
cution of  a  contract,  it  seems  proper  that  we  should  in  the  first 
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place  detennine  upoD  the  constmotion  and  efficacy  of  the  obli- 
gation by  which  that  contract  is  evidenced,  whether  Bradford  is 
bound  to  conyey  by  a  deed  with  a  clause  of  general  or  special 
warranty. 

Whatever  might  have  been  our  opinions^  were  this  a  case  of 
the  first  impression,  we  feel  ourselves  constrained  by  the  author- 
ity of  the  case  of  Cowan  v.  Whiles  in  this  court,  Sneed,  177,  to 
declare  that  a  general,  and  not  a  special  warranty  is  required 
by  the  bond.  In  all  cases,  and  especially  those  by  which  the 
titles  to  real  property  are  involved,  it  is  highly  important,  for 
the  peace  and  quiet  of  the  community,  that  uniformity  of  decis- 
ions in  this  court  should  be  preserved  and  maintained  as  practic- 
able. The  case  of  Cowan  v.  WhUe  has  long  since  been 
published,  and  the  principles  there  recognized  generally  known 
and  understood;  and  as  it  was  the  decision  of  Uie  court  of  ulti- 
mate and  final  determination  in  this  country,  many  may  have 
made  contracts  under  impressions  that  it  contained  a  correot 
expression  of  the  law  by  which  their  contracts  would  be  ex- 
pounded. The  recognition  of  a  different  rule  at  this  day 
might,  therefore,  tend  to  overreach  contracts  made  in  faith  of 
that  decision,  and  subject  parties  to  greater  liabilities  than  they 
themselves  intended.  We  feel  ourselves  bound,  therefore,  to 
adhere  to  the  principles  adopted  in  that  case. 

But  it  was  contended  in  argument  that  the  present  is  unlike 
that  case,  because  the  bond  of  Bradford  does  not  express  to 
have  been  given  for  value  received;  whereas  the  obligation  in 
the  case  of  Cowan  v.  Whiie^  contained  such  expressions.  That 
circumstance,  we  apprehend,  should  not,  however,  produce  any 
effect  on  the  construction  of  the  bond;  for  although  the  bond 
does  not  so  express  it,  yet  by  necessary  implication  and  intend- 
ment a  valuable  consideration  is  implied.  But  it  was  again 
contended,  a  general  warranty  deed  should  not  be  decreed,  be- 
cause, from  the  nature  of  the  contract  between  Bradford  and 
Bryant,  such  could  not  have  been  the  intent  of  the  parties;  and 
because,  too,  the  evidence  in  the  case  clearly  shows  that  such 
a  deed  was  not  to  be  required. 

What  would  have  been  the  effect  of  the  obligation  firat  given 
by  Bradford  to  Bryant,  in  a  contest  with  them,  we  deem  un- 
necessary in  this  case  to  determine,  because  we  are  of  opinion 
the  evidence  clearly  proves  a  valuable  consideration  passing 
from  Kelly  to  Bryant  for  the  land,  and  the  execution  of  the 
bond  in  question  in  consequence  of  Kelly's  discharging  Bryant 
from  his  liability.    The  case  to  Kelly,  therefore,  stands  as  upon 
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a  Taluable  considerationy  and  must  be  so  taken  in  the  decision 
of  this  contest.  If,  then,  Bradford's  bond,  by  its  terms,  imports 
an  obligation  for  a  general  warranty  deed,  that  implication  can- 
not be  repelled  by  the  production  of  parol  evidenoe  of  what  was 
the  understanding  of  the  parties,  for  it  is  clear  the  operation  of 
general  expressions  in  an  obligation  cannot  be  restrained  by 
parol  evidence:  See  Sug.  Vend.  117,  and  the  authorities  there 
cited. 

As  Bradford's  bond,  therefore,  imposes  upon  him  an  obliga- 
tion to  make  a  general  warraniy  deed,  it  becomes  necessary  in 
the  next  place  to  inquire  what  decree  the  complainants  in  the 
court  below  hare  shown  themselyes  entitled  to.  From  the  de- 
scription contained  in  the  bond,  and  various  other  circum* 
stances  detailed  in  evidence,  we  have  no  doubt  but  the  land  in« 
tended  by  the  parties  lies  in  the  north  end  of  Bradford's  tract 
of  one  thousand  acres,  and  is  comprehended  in  the  boundary 
of  the  deed  referred  to  by  Bradford  in  his  answer.  To  so  much 
therefore  of  that  boundary  as  Bradford  has  shown  a  good  and 
indefeasible  title,  he  should  be  compelled  to  convey  by  deed  of 
general  warranty.  But  it  is  contended  for  the  heirs  of  Kelly, 
that  they  should  not  be  compelled  to  take  a  title  to  that  part  of 
the  land  claimed  by  Howard,  because  they  allege  his  claim  is 
superior  to  Bradford's.  We  deem  it  unimportant  in  this  case 
to  decide  on  the  relative  dignity  or  superiority  of  those  claims, 
because  to  make  the  best  of  the  case  of  Bradford,  his  right  to 
that  part  of  the  land  is  extremely  doubtful,  and  in  a  suit  for  the 
specific  execution  of  his  contract,  equity  will  not  compel  the 
purchaser  to  take  such  a  title.  Nor  should  the  circumstance  of 
Kelly  many  years  ago  taking  possession  of  that  part  of  the  land 
under  Bradford,  and  afterwards  surrendering  that  possession 
affect  liis  case,  for  as  Bradford  held  the  legal  title,  and  was 
bound  to  Kelly  for  a  title  to  enable  him  to  comply  with  his 
obligation,  he  should  have  investigated  and  settled  the  title. 

The  heirs  of  Kelly  should  not  therefore  be  compelled  to  take 
a  title  to  the  land  claimed  by  Howard.  But  as  that  part  of  the 
land  constitutes  part  of  Kelly's  purchase,  we  have  no  doubt  but 
that  the  court  below  erred  in  decreeing  Bradford  to  make  up 
that  quantity  by  conveying  other  land  in  a  different  part  of  his 
tract;  for  that  woiQd  be  making  Bradford  convey  land  he  never 
sold;  and  although  equity  may  compel  the  execution  of  con- 
tracts, it  cannot  make  for  the  parties  a  new  contract.  So  much 
of  the  decree,  therefore,  as  requires  Bradford  to  convey  land  in 
the  south  end  of  his  tract,  is  clearly  erroneous. 
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But  88  EbUj's  heira  cannot  be  oompeUed  to  take  the  land 
elaxmed  by  Howard,  the  qneetion  ocouiBy  what  ia  the  measnie 
of  compensation  to  which  they  are  entitled  ?  It  is  BatiBfaotorily 
proven  tiiat  when  Bradford  gave  his  obligation,  he  then  be- 
lieved the  land  now  claimed  by  Howard  belonged  to  him;  he 
diould,  therefore,  in  the  deciaion  of  this  case,  be  considered  in 
tiie  attitude  of  an  honest  seller  of  that  to  which  he  conceived 
he  had  title.  And  in  such  case  it  has  been  repeatedly  held,  and 
is  now  the  settled  rule  of  the  courts  that  the  value  of  the  land 
when  the  contract  was  made,  with  interest,  forms  the  rule  for 
compensation.  The  value  should,  however,  we  apprehend,  in 
the  present  case,  be  ascertained,  if  praotioable,  by  the  prioe 
given  by  Kelly  for  the  land;  for  as  it  is  the  considenition  pass- 
ing from  Kelly  that  fixes  the  liability  of  Bxadford,  the  sama 
principle  should  regulate  the  measure  of  compensation. 

The  decree  of  the  court  below  must  therefore  be  reversed; 
the  cause  remanded  to  that  court,  and  a  decree  there  entered 
conformable  to  this  opinion;  and  such  further  orders  and  de- 
crees there  made  as  may  be  neceesaiy  to  cany  into  effisot  the 
principles  herein  reoogniaed.  Each  party  must  pay  his  owa 
eosts  in  this  court. 


Peebles  v.  Stephens. 

[3  Bob,  8M.] 

.  SuFPBnsio  Vbbi  Gbotthd  fob  Kbscibsion.—A  contnot  for  tiM  sale  sad  par- 
chase  of  land  will  be  reecinded  where  the  vendor  fula  todkeloae  that  the 
land  waa  covered  by  two  advene  claima  and  elder  pateata. 

/Appeal  from  a  decree  i^iamiaRing  Peebles's  bill.    The  opinion 
states  the  case. 

By  Court,  Botle,  0.  J.    Calk  sold  to  Poage  two  hundred  and 

ninety  acres  of  land,  for  which  he  gaye  his  bonds,  conditioned 

to  convey,  with  a  coTenant  to  refund,  at  the  rate  of  two  doUan 

per  acre,  if  the  whole  or  any  part  of  the  land  should  be  loet. 

:  Stephens,  having  purchased  from  Poage  and  taken  an  assign- 

.ment  of  Calk's  bond  without  recourse  to  Poage,  soldto  PeeUes 

and  assigned  to  him  the  bonds  upon  Calk,  for  which  Peebles 

agreed  to  give  one  thousand  pounds;  four  hundred  pounds  of 

which  he  paid  and  executed  his  obligation  for  the  payment  of 

the  balance  in  one  and  two  years.    Upon  these  ohligatioas 

Stephens  brought  suits  and  recovered  judgments  at  law;  to 

(Stay  proceedings  ux>on  which,  Peebles  filed  this  bilL    He  al» 


May,  1814.]  PfliaLSB  v.  Srspssm.  661 

leges  that  Stephens  fiaadiilaixUj  represented  the  land  to  be 
clear  of  dispate,  exoept  in  asmall  part  by  a  claim  of  yerj  in- 
ferior dignity,  when  in  fact  he  well  knew  that  there  were  sev- 
eral other  interferences  with  elder  patents,  which  covered  the 
whole  or  the  greater  part  of  the  land.  He  prays  for  a  reseiB- 
eion  of  the  contract,  a  repayment  of  the  amount  advanced  by 
him,  and  an  injunction  to  stay  proceedings  upon  the  judgment 
at  law.  Stephens,  in  his  answer,  admits  in  substance  the 
terms  of  the  contract  as  stated  in  the  bill,  but  insists  that  the 
contract  on  his  part  was  fair  and  without  fraud,  and  denies  that 
he  knew  of  any  interference  except  with  the  claim  off  which  he 
informed  Peebles  prior  to  his  purchase.  Upon  a  final  hearing, 
the  court  below  dissolved  the  injunction  and  dismissed  the  bill 
with  damages  and  costs.  From  that  decree  PeeUes  has  proa^ 
cuted  this  appeal. 

In  deciding  whether  the  contract  in  this  caae  was  fraudulent 
or  not,  we  shall  not  take  into  consideration  the  interfering  claim, 
of  which  the  appellant  was  informed  by  the  appellee  previous 
to  entering  into  the  contract;  for  although  the  representation 
made  by  tibo  appellee  as  to  the  natuse  and  extent  of  that  claim, 
was  not,  perhaps,  perfectly  correct,  yet  as  the  testimony  upon 
tins  point  is  thus  vague  and  inconclusive,  we  would  not  think  it 
sufficient  to  avoid  the  contract,  if  it  were  in  other  respects  un- 
exceptionable. But  the  fact  is  incontrovertibly  established, 
that  the  balance  of  the  tract  which  was  the  subject  of  the  con- 
tract, and,  indeed,  almost  the  entire  tract  is  covered  by  two 
other  advesse  patents,  elder  than  that  of  Calk,  under  whom  the 
appellee  derives  his  title.  That  he  knew  of  the  existence  of 
these  claims  anterior  to  the  contract  in  question,  is,  notwith- 
standing the  denial  of  it  in  his  answer,  very  satisfactorily 
proven.  Two  witnesses,  whose  characters  are  unimpeached,  de- 
pose to  the  facts;  and  their  testimony  is  not  only  uncontra- 
dicted by  any  other  evidence  in  the  caae,  but  is  strongly  forti- 
fied by  the  nature  of  the  transaction  and  the  circumstances  of 
the  case.  Whether  the  appellee  actually  represented  the  tract 
sold  as  being  clear  of  such  interferences,  or  knowing  of  them 
concealed  them  from  the  appellant,  is  not  material;  for  the 
suppression  of  the  truth  is,  as  well  as  the  suggestion  of  the 
falsehood,  sufficient  to  vitiate  a  contract.  The  farmer,  as  well 
as  the  latter  is  a  violation  of  the  principles  of  good  faith.  It 
proceeds  from  the  same  motives  and  is  attended  with  the  same 
consequences;  and  the  motives  and  consequences  of  an  action 
are  the  only  criteria  of  its  merits  or  demerits,  both  in  law  and 
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in  ethics.  That  appellee  did  not  disclose  to  the  appellant  these 
interferences,  is  eTideni  He  does  not  even  allege  that  he  did 
so;  on  the  contrary,  he  denies,  in  opposition  to  what  the  CTidence 
establishes  to  be  the  fact,  that  he  himself  knew  of  their  exist- 
ance.  The  inference  is,  therefore,  clear  that  he  did  not  make 
such  a  disclosure  to  the  appellant.  If  it  had  been  made,  we 
cannot  doubt  that  it  would  have  totally  presented  the  contract, 
or  essentially  have  changed  its  terms;  for  no  rational  or  prudent 
man  would  give  the  same  for  a  tract  of  land  covered  with  elder 
patents  held  by  adverse  claimants,  that  he  would  if  it  were  not 
subject  to  such  incumbrances. 

llie  circumstance  that  the  appellant  agreed  to  look  to  Galk 
for  his  indemnity  in  case  the  land  should  be  lost,  can  certaiiily 
afford  no  excuse  to  the  appellant  for  concealing  the  interfering 
claims.  This  circumstance,  as  the  indemnity  provided,  is  evi- 
dently a  very  inadequate  one,  only  proves  at  the  same  time, 
that  the  fact  of  concealment  is  rendered  more  probable,  that  it 
is  more  prejudicial  to  the  appellant.  Otood  faith  is  essential  to 
the  validity  of  all  contracts.  No  less  so  in  contracts  where  the 
vendee  undertakes  to  risk  the  title,  than  in  contracts  of  a  difier- 
ent  description. 

We  are,  therefore,  of  opinion,  that  the  contract  should  be 
rescinded,  the  assignment  from  the  appellee  to  the  appellant 
canceled,  the  bonds  upon  Calk  given  up,  and  the  possession  of 
the  tract  of  land  restored  to  the  appellee;  that  the  appellant 
account  for  the  rents  and  profits  of  the  land,  while  he  shall 
have  had  the  possession  thereof,  deducting  therefrom  the  value 
of  such  lasting  and  valuable  improvements  as  he  may  have 
made  thereon ;  and  that  the  appellee  pay  to  the  appellant  the  sum 
paid  by  him  as  part  price  of  the  land,  with  interest  thereon  at 
the  rate  of  six  per  centum  per  annum  from  the  time  of  pay* 
ment,  and  that  the  injunction  to  stay  proceedings  upon  the 
judgment  at  law  be  made  perpetual. 

The  decree  of  the  court  below  must  be  reversed  with  costs, 
and  the  cause  remanded,  that  a  decree  may  be  entered  agree- 
ably to  the  foregoing  opinion. 


This  case  is  instmotiTe  taken  in  oonneotioii  with  the  note  to  Mmenom  Tm 
Brigham^  awte^  109. 
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Ttrss  t^  Williams. 

[S  Bm,  880.] 

PowKB  EzxooTKD  BT  Femb  Ck>ycBT.— A/ctm  oovtri  «z60iitEiz  may  «anoate 
a  power  withoat  her  htuband,  and  her  deed  as  ezeontrix  for  lands  devised 
to  be  sold,  is  valid,  althoagh  she  is  not  privately  examined. 

Bn>  BT  LxiTZB. — li  property  be  advertised  for  sale,  and  one  offer  a  price  by 
letter  higher  than  any  other  bidder,  and  the  property  is  oon  veyed  accord* 
ing  to  the  offer  of  the  letter,  the  property  will  be  considered  as  sold  at 
auction,  and  the  directions  of  a  testator  to  sell  his  lands  by  auction  wiU 
be  held  to  have  been  substantially  complied  with. 

TmB  ov  PzRVOBMAircB  IN  Equitt. — Equity  does  not  regard  time  as  tha 
essence  of  a  contract,  unless  so  expressly  stipulated,  therefore  a  spedfio 
execution  will  be  decreed  after  the  lapse  of  a  stipulated  time  without 
performance,  or  an  offer  to  perform,  unless  there  has  been  culpable  n^g- 
ligsnoe  or  willful  delay  on  the  part  of  him  who  asks  perf onnanoe. 

Bill  in  equity  seeking  the  specifio  execution  of  a  contract. 
The  case  appears  from  tbe  opinion. 

By  Court,  Botle,  C.  J.  On  the  twenty-fourth  of  Febmaiy, 
1806,  William  Tyree  and  John  Jordan  entered  into  articles, 
whereby  the  former  agreed  to  sell  to  the  latter  a  lot  in  Lexing- 
ton; and  the  latter,  in  consideration  thereof,  agreed  to  sell  to 
the  former  two  lots  in  Standford,  which  he  claimed  under 
William  Henderson  or  his  representatives;  and  also  to  pay  the 
«am  of  eight  hundred  dollars,  in  sundry  payments,  the  last  of 
which  was  to  be  made  on  the  first  of  January,  1808.  Tyree  was 
to  convey  to  Jordan  when  Jordan  conveyed  to  him,  and  Jordan 
stipulated  to  convey  to  Tyree  whenever  Tyree  should  convey  to 
him;  but  no  time  was  appointed  when  either  conveyance  should 
be  made.  Jordan  afterwards  sold  the  lot  in  Le2dngton  to 
Williams,  who,  on  the  fourth  of  March,  1809,  filed  his  bill  in 
chancery  to  compel  a  specific  execution  of  the  contract,  wmlnng 
Jordan,  Tyree  and  Mason,  who  had  purchased  from  Tyree  his 
interest  in  the  contract  with  Jordan  and  Wallace,  who  set  up  a 
claim  to  one  of  the  lots  in  Standford  by  virtue  of  a  purchase 
under  an  execution  against  Jordan,  defendants.  The  court  be- 
low decreed  the  specific  execution  of  the  contract,  to  reverse 
which  decree  this  writ  of  error  is  prosecuted. 

Several  objections  are  made  to  the  propriety  of  the  decree. 
The  first  we  shall  notice  is  founded  upon  Wallace's  claim  to  one 
of  the  lots  in  Standford.  This  objection  is  certainly  entitled  to 
very  little  weight  It  does  not  appear  that  at  the  time  of  the 
sale  under  the  execution,  Jordan  had  the  legal  title  to  the  lot  in 
question;  and  it  is  clear,  according  to  the  repeated  decisions  of 
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this  court,  that  a  mere  equitable  title  cannot  be  sold  under  exe- 
cution. Beeddes,  it  does  not  appear  that  Wallace  ever  attempted 
to  acquire  the  possession  of  the  lot,  ox  that  he  even  had  obtuned. 
a  conveyance  therefor  from  the  sheriff ;  and  finally,  before  the 
hearing  of  this  cause  he  relinquished  or  disclaimed  all  his  title 
in  the  lot^  having  his  debt  on  Jordan  otherwise  satisfied  or  se- 
cured. 

A  second  objection  is  founded  upon  the  circumstance  that 
subsequent  to  tiie  time  of  entering  into  the  contract  with  Tyxee, 
Jordan  became  insolvent.  In  point  of  fact  this  is  admitted  to- 
be  true,  and  it  is  obvious  that  a  warranty  from  Jordan  alona^ 
would  be  less  beneficial  to  the  bargainee  than  at  the  time  of  the 
contract  he  had  a  right  to  expect;  but  the  decree  of  the  court 
below  in  this  case  requires,  as  a  previous  condition  upon  which 
the  lot  in  Lexington  is  to  be  conveyed,  that  a  person  to  whoee- 
solvency  there  is  no  objection  shall  join  in  the  warranty.  With* 
out,  therefore,  deciding  whether  the  insolvency  of  Jordan,  if  no> 
responsible  person  were  required  to  join  him  in  the  VTarranty, 
would  be  a  sufficient  objection  to  prevent  the  specific  executio]^ 
of  the  contract,  it  is  plain  that  the  force  of  the  objection  is  de- 
stroyed by  the  requisitions  of  such  a  security. 

The  third  objection  which  demands  the  attention  of  the  court 
is  founded  upon  the  delay  in  the  execution  of  the  contract  on 
the  part  of  Jordan.  Where  a  time  is  fixed  for  the  performance* 
of  a  contract,  it  is  at  law  considered  to  be  of  the  essence  of  the 
contract;  but  unless  the  parties  have  expressly  stipulated  that 
it  shall  be  so,  it  is  otherwise  considered  in  a  court  of  equity, 
and  its  execution  will  be  decreed,  notwithstanding  the  time  baa- 
elapsed  for  its  performance,  unless  there  has  been  a  culpable 
negligence  or  a  willful  delay  on  the  part  of  him  who  is  seeking 
the  aid  of  a  court  of  equity.  But  where  there  is  no  time  ap* 
pointed  for  the  performance  of  an  agreement,  as  in  this  case, 
either  party  may  even  at  law  have  a  remedy  at  any  period  within 
the  time  prescribed  by  the  statute  of  limitations,  provided  he 
shows  himself  ready  to  perform  the  agreement  on  his  part  A 
fortiori  will  a  court  of  equity  extend  its  aid  in  such  a  case.  But 
there  is  the  less  reason  for  sustaining  the  objection  in  this  case, 
since  it  appears  that  each  party  was  put  into  the  peaceable  po&» 
session  of  the  property  for  which  he  had  contracted,  and  for 
aught  that  appears  to  the  contrary,  has  continued  so  ever  since. 

It  is  true  that  at  the  time  of  filing  the  bill  Jordan  had  not 
obtained  a  conveyance  for  one  of  the  lots  in  Standford;  but  it 
was  afterwards,  on  the  twenty-fifth  of  August  next  after  the  hill 
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was  filed,  ocfwrejed  by  the  trnstees  of  the  town  of  Standfcird  to 
the  complainant  Williams;  and  the  defendant  Mason  in  his  an- 
swer to  the  oiiginal  bill,  which  was,  in  fact,  filed  subsequent  to 
the  date  of  the  conyeyanee  to  Williams,  admits  his  willingness 
to  convey  the  Lexington  lot  upon  the  execution  of  the  contract 
on  the  part  of  Josdan;  nor  was  there  any  .objection  made  on  the 
score  of  delay,  imtil  the  fact  of  the  conyeyanee  to  Williams  was 
disclosed  in  a  supplemental  bill.  It  is  apparent,  therefore,  that 
the  objection  is  disingenuous,  and  haying  once  waived  it  the 
defendant  could  haye  no  right  afterwards  to  insist  upon  it. 

The  fourth  and  last  objection  we  shall  notice  questions  the 
sufficiency  of  Jordan's  title  to  one  of  the  lots  in  Standf  ord.  This 
lot  was  conveyed  to  Jordan  by  Samuel  Baird  and  Maiy  M.  Bell, 
snrviying  executor  and  executrix  of  William  Henderson,  de- 
ceased. Henderson,  being  possessed  of  the  legal  title  to  this 
lot,  made  his  will,  by  which,  after  devising  all  his  real  and  per- 
sonal estate  to  his  wife,  he  directed  all  his  possessions  in  the 
town  of  Standford  to  be  sold  at  public  auction  by  his  executors 
at  twelve  months'  credit.  The  lot  in  question  was  advertised 
and  exposed  to  public  sale.  A  few  days  before  the  sale  Jordan, 
by  letter,  informed  the  executors  what  price  he  would  give,  and 
no  person  having  bid  as  much  on  the  day  of  sale,  the  lot  was 
afterwards  conveyed  to  him  at  the  price  he  had  ofiered.  It  is 
admitted  that  Mrs.  Henderson,  now  Mrs.  Bell,  had  intermarried 
with  her  present  husband  before  she  executed  the  deed  of  con- 
yeyanee to  Jordan,  and  that  she  was  at  that  time  a  feme  covert. 

It  is  contended  in  the  first  place  that  Jordan's  title  is  de- 
fective, because  the  sale  to  him  was  not  at  public  auction,  as 
the  will  had  directed.  The  object  of  the  testator  in  requiring 
a  sale  at  public  auction  was  no  doubt  to  obtain  as  high  a  price 
as  possible;  and  as  the  price  given  for  the  lot  by  Jordan  was 
greater  than  any  other  person  was  willing  to  give  at  auction, 
that  object  was  fully  attained,  and  the  intention  of  the  testator 
substantially  complied  with.  But  perhaps  the  sale  to  Jordan 
ought  in  strict  propriety  to  be  denominated  a  sale  at  auction. 
It  is  not  necessaiy  that  a  person  should  be  present  at  an  auction 
to  become  a  purchaser;  he  may,  as  Jordan  did  in  this  case, 
xnake  his  bid  by  letter.  As  his  bid  was  the  highest,  and  the 
lot  was  in  fact  exposed  to  public  sale,  he  may  well  be  considered 
the  purchaser  at  the  sale. 

But  it  is  contended  in  the  second  place  that  Mrs.  Bell  could 
not  legally  execute  the  conveyance  without  joining  with  her 
husband,  and  being  privily  examined  as  the  law  concerning 
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conyeyanoes  diiects.  There  is  no  doubt  that  a  feme  covert  maj 
act  en  autre  droit  without  her  husband.  It  is  said  if  cestui  quM 
use  had  devised  that  his  wife  should  sell  his  land,  and  made  her 
executrix  and  died,  and  she  took  another  husband  that  she 
might  sell  the  land  to  her  husband,  for  she  did  it  en  autre  droits 
and  her  husband  should  be  in  by  the  devisor:  Co.  lit.  112,  a. 
Mr.  Hargraye,  in  his  annotation  upon  this  passage  in  Coke, 
says,  "it  is  agreed  in  the  books  that  a  wife  may  without  her 
husband  execute  a  naked  authority,  whether  given  before  or 
after  coverture;  and  the  rule,  he  observes,  is  the  same  where 
both  an  interest  and  an  authority  pass  to  the  wife,  if  the  au- 
thority is  collateral  to  and  doth  not  flow  from  the  interest;  be* 
cause  then  the  two  are  as  unconnected  as  if  they  were  vested  in 
different  persons:"  Note  6,  to  Co.  Lit.  112,  a.  In  this  case 
there  is  no  doubt  that  Mrs.  Bell  had  an  interest  in  the  lot  oon- 
veyed  to  Jordan;  for  all  the  estate,  both  real  and  personal, 
devised  to  her.  But  the  interest  vested  in  her  individual 
and  the  authority  to  sell  was  given  to  her  in  the  capacity  of  ex- 
ecutrix. The  latter,  therefore,  did  not  flow  from  the  former, 
but  was  collateral  thereto;  and  consequently  they  were  as  un- 
connected as  if  they  had  been  vested  in  different  persons. 
Upon  the  principles  of  the  common  law,  then  it  is  evident  Mrs* 
Bell  might,  without  her  husband  joining,  execute  the  oonvej- 
ance;  and  it  is  clear  that  the  statute  concerning  conveyanoes 
can  have  no  effect  upon  the  case,  for  that  statute  only  enaUes 
a  feme  covert  to  convey  her  interest  or  estate  by  observing  the 
requisites  prescribed  in  cases  where  she  could  not  do  so  before, 
but  does  not  disable  her  from  executing  an  authoziiy  which  she 
might  do  according  to  the  principles  of  the  common  law. 
Decree  affirmed  with*  costs. 


Hart  v.  Hawkins. 

[3  BlBB»  003.] 

Paetnershif  Lands— SuKvrvofismp. — ^The  title  to  the  land  obtained  in  the 
name  of  one  of  the  partners,  the  other  having  died,  and  a  nle  made  faj 
him,  to  persona  with  notice,  does  not  affeot  the  righta  of  the  heiia  of  the 
other  partner;  the  right  does  not  survive. 

DinsiQN  AMONG  Ck>-TXNANTS. — In  a  division  of  land  among  oo-tenaata  it  is 
not  necessary  that  each  shoold  receive  of  the  several  panels  held;  it  is 
sufficient  that  the  part  of  each  is  of  equal  valoe,  thoojjh  made  apof  sa- 
tire tracts. 
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Ck>NSTBUcnvB  Nonoi. — Extra-judicial  proeeedingi  do  not  operate  as  oan« 
stnxctiTe  notioe;  but  express  notice  obtained  from  such  proceedings  will 
operate  against  a  porcfaaser,  relying  on  the  want  of  notice. 

Descbiftiok  ov  Laitd  in  Dsxd. — ^A  deed  which  conveys  no  partioalar  spot 
of  ground  can  transfer  no  title  nor  bar  a  prior  equity. 

Pkiob  Equitt,  whsn  to  PBKVAHi. — ^A  purchaser  relying  on  want  of  notico 
mnst  have  paid  the  consideration  and  have  the  conveyance  executed  to 
him  before  his  claim  shall  prevail  over  that  of  a  prior  equity. 

The  opinion  states  the  case. 

B J  Court,  Looui,  J.  This  is  a  suit  in  ohancexy  instituted  bj 
the  devisees  and  legal  representatiTes  of  Nathamiel  Hart,  de- 
ceased, against  John  Hawkins  and  others,  for  the  reoovexy  of  a 
certain  tract  of  land,  upon  the  following  case,  to  wit: 

On  the  third  of  April,  1779,  Hart  and  Hawkins  entered  into 
a  copartnership  for  the  purpose  of  opening  a  trade  and  carrying 
on  business  in  the  mercantile  way,  on  the  waters  of  the  Ohio; 
each  stipulating  to  bring  into  stock  within  a  short  and  given 
period  one  thousand  pounds,  to  be  immediately  advanced  for 
negroes,  horses,  or  merchandise,  as  should  be  thought  most 
advantageous  to  the  company.  On  the  sixth  of  the  same 
month  Hart  advanced  for  the  use  of  the  company  seven  hundred 
and  fifty  pounds,  for  which  Hawkins  receipted;  and  at  the  same 
time  passed  his  note  to  Hart  for  the  further  sum  of  five  hundred 
and  nine  pounds,  sixteen  shillings;  and  having  set  out  for 
Kaskaskias,  on  the  business  of  tiie  company,  wrote  to  Hart 
from  thence  on  the  sixth  of  May,  unfavorable  to  the  prospect 
of  trade  at  that  place.  Nothing  further  appears  to  have  passed 
between  them  until  the  fall  of  the.  same  year,  when  Hawkins, 
having  returned  to  Kentucky,  laid  out  said  money  in  the  pur- 
chase of  two  settlements  and  pre-emptions,  one  from  Daniel 
Turner  and  the  other  from  Thomas  Barton;  the  latter  of  which 
be  exchanged  for  the  settlement  and  pre-emption  of  John  Bris- 
coe, which  he  afterwards  located  on  the  Ohio.  For  Barton's 
claim  he  paid  seven  hundred  pounds,  in  hand,  and  passed  his 
note  with  Levi  Todd  his  security  for  seven  hundred  pounds 
more,  payable  on  or  before  the  last  day  of  March  then  ensuing. 
This  note  Hart  discharged. 

Hart  died  in  the  year  1782,  having  duly  made  his  last  will  and 
testament,  by  which  his  children  are  all  made  interested  in  the 
-whole  of  his  estate,  real  and  personal.  And  on  the  eighth  of 
September,  1784,  Hawkins  wrote  from  the  county  of  Hanover, 
directed  to  Isaac  Shelby,  who  had  intermarried  with  one  of  the 
heirs  of  Hart,  or  in  his  absence  to  the  executors  of  said  Hart, 
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informing  ihem  of  the  partnenhip;  of  his  having  received  from- 
their  ancestor  a  sum  of  paper  money  for  the  nse  of  said  com- 
pany; of  the  failnre  in  the  purchase  of  goods,  omngto  the- 
depreciation  of  paper  currency  in  the  Illinois  country;  of  his 
having  retained  the  money  iintil  he  returned  to  Harrodsbuig, 
where  he  laid  it  out  in  the  purchase  of  the  settlements  and  pre- 
emptions aforesaid,  and  as  he  had  purchased  those  claims  in 
part  with  the  money  of  their  ancestor,  he  thought  them  justly 
entitled  to  a  moiety  of  the  lands;  and  requested,  as  they  were 
living  near  the  land,  and  were  equally  interested  in  its  security, 
that  they  would  take  care  of  and  have  it  patented.  In  the  year 
1794,  Hawkins  sold  and  conveyed  the  whole  of  the  tract  on  the 
Ohio,  and  having  previously  sold  parts  of  the  other  tract  lying' 
on  Hickman,  Hart's  representatives  preferred  their  bill  againsi 
both  Hawkins  and  the  purchasers,  to  recover  the  latter  tract, 
alleging  that  they  were  purchasers  with  notice;  and  Hawkins 
having  died  x)ending  the  suit,  it  was  revived  against  his  heiis. 

The  right  of  the  complainants  is  asserted  upon  two  grounds: 
1.  As  resulting  from  the  nature  of  the  partnership;  2.  From  a 
subsequent  agreement  between  the  partners. 

If  the  complainants  have  right  by  virtue  of  the  copartnership, 
it  is  through  the  operation  of  a  resulting  trust,  for  the  partner- 
ship was  of  a  mere  mercantile  nature,  relating  to  trade  of  a  per- 
sonal quality,  and  not  extended  to  speculations  in  land.  It  is 
presumable  that  Hawkins  did  not  suppose  in  the  purchase  of 
those  lands  that  Hart  would  necessarily  be  bound  to  take  part 
of  the  purchase,  from  the  firm  existing  between  them,  because 
he  procured  the  transfer  of  the  claims  in  his  own  name.  But 
whether  he  might  not  have  intended  that  Hart,  if  he  chose, 
should  become  a  partner,  and  have  afterwards  entered  into  such 
agreement  with  Hart,  thereby  consenting  on  his  part  to  let 
Hart  in  for  an  equal  benefit  of  the  purchase,  and  Hart  agreeing 
to  waive  all  demand  for  the  money  he  had  advanced  for  the 
benefit  of  the  copartnership.  This  question  we  shall  proceed  to 
examine  before  we  take  farther  notice  of  the  doctrine  in  relation 
to  resulting  trusts. 

With  respect,  then,  to  an  agreement  and  understanding  be- 
tween the  partners  upon  the  subject  of  this  purchase.  There  is 
no  positive  evidence  of  such  a  contract.  It  rests  upon  circum- 
stances which,  it  must  be  concluded,  ought  to  be  strong  indeed, 
and  carry  wj^h  them  the  fullest  conviction,  in  order  to  justify  a 
specific  recovery  at  this  distant  period.  The  inquiry  then  is,  Will 
those  circumstances  produce  such  conviction?    Hawkins  veas  in 
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ibe  possession  of  f  anda  belonging  to  Hart  and  bimself .  He  en- 
tered into  contracts  beyond  the  extent  of  those  funds,  and 
passed  his  note  with  Levi  Todd  his  securiiy  for  a  balance  of  the 
purchase-money,  payable  in  a  short  time.  This  sum  he  induced 
his  creditor  to  believe  would  be  paid  by  Hart;  for  the  obligee 
deposes  that  when  he  sold  his  claim  to  HawIdnB,  he  understood 
it  was  purchased  in  partnership  between  Hawkins  and  Hart; 
•and  as  a  reason  for  being  satisfied  that  this  was  the  case,  states 
that  Hawkins  paid  one  half  of  the  purchaser-money,  and  the 
other  half  he  expected  to  receive  from  Hart,  which  Hart  after- 
wards paid.  Here  the  inquiry  properly  arises  from  whom  the 
witness  received  the  information  that  this  was  a  purchase  in 
partnership;  and  by  whom  he  was  referred  to  Hart  for  the  bal« 
ance  of  the  payment?  It  is  not  pretended  that  Hart  was  pres* 
«nt.  The  contrary  is  clearly  inferable;  because  the  note  for  the 
residue  of  the  debt  which  he  was  expected  to  pay,  was  executed 
by  Hawkins  and  Todd,  his  security,  and  not  signed  by  Hart. 

Kow  had  Hart  been  present,  as  the  witness  expected  the  pay- 
ment from  him.  Hart  wotdd  certainly  have  executed  the  note,  or 
ihe  witness  would  be  able  to  account  for  his  not  doing  it.  As, 
then.  Hart  was  not  present,  it  would  seem  the  probable  and  just 
<x>ncluBion  that  the  witaess  received  his  impression  from  Haw- 
kins as  to  a  partnership  between  them,  and  that  by  him  he  was 
referred  to  Hart  for  the  balance  of  the  payment.  He  was  the 
purchaser  from  this  witness,  and  the  partner  in  trade  with  Hart. 
In  the  absence  of  Hart  the  witness  is  induced  to  expect  payment 
from  him,  and  is  impressed  with  the  connection  in  trade  be- 
tween him  and  the  purchaser  of  his  claim.  Now,  although  Haw- 
kins might  not  have  supposed  that  Hart  was  bound  from  the 
nature  of  their  partnership  to  risk  his  money  in  a  speculation  of 
the  kind,  and  therefore  induced  to  take  the  transfer  of  those 
claims  in  his  own  name,  nevertheless  he  might  have  expected 
that  Hart  would  consent  to  become  a  partner  in  them,  and  have 
intended  that  he  should,  if  he  chose  so  to  do. 

Now  that  Hawkins  intended  that  Hart  should  be  interested  in 
the  purchase  of  those  lands,  seems  obvious  from  the  following 
•considerations:  1.  The  impression  made  upon  the  seller,  as  al- 
ready mentioned,  of  a  connection  in  the  purchase.  2.  That 
Barton,  the  seller,  was  referred  to  Hart  for  payment  of  the  bal- 
ance of  the  purchase-money,  seven  hundred  pounds,  one  half  of 
ihe  considwation  stipulated  to  be  given,  although  at  the  time 
Hart  was  not  indebted  to  Hawkins,  but  Hawkins  largely  in- 
debted to  Hart  for  the  sums  received  in  the  month  of  April  pre* 


670  Habt  v.  Hawkins.  [Eentacky, 


ceding.  8.  That  Hawkins  never  paid  Hart  the  said  soms  of 
money,  or  appears  even  to  have  intimated  payment  thereof »  and 
from  his  letter  of  1784,  recognizing  the  justness  of  a  claim  in 
Hart's  heirs  to  a  moiety  of  those  lands.  Besides  a  strong  argu- 
ment may  be  drawn  from  the  fact  of  Hart  having  paid  off  the 
Qote  for  seven  hundred  pounds,  to  show  that  Hawkins  had  not 
only  expected  as  at  first,  but  thereby  recognized  Hart  as  a  part- 
ner in  those  lands;  for  who  directed  Hart  to  pay  the  debt,  and 
why  should  he  have  been  induced  to  make  the  payment?  All 
these  circumstances  combined,  and  they  must  force  an  impress 
sion  of  the  most  indubitable  stamp  upon  a  mind  not  hardened 
against  conviction.  And  that  Hart  on  his  part  accepted  of  the 
offer^  and  agreed  to  become  a  partner  in  those  lands,  is  not  leas 
obvious,  because  he  paid  the  seven  hundred  pounds  to  Barton 
in  discharge  of  Hawkins*  note,  and  because  he  never  pretended 
a  demand  for  those  sums  as  debts  due  from  Hawkins. 

Having  then  shown  that  there  must  have  been  an  agreement 
and  perfect  understanding  between  Hawkins  and  Hart  as  part- 
ners of  those  lands,  independent  of  all  right  resulting  from  their 
original  copartnership,  it  will  be  only  necessary  to  examine  that 
subject  with  a  view  to  ascertain  whether,  if  Hart  could  have 
been  entitled  under  it  to  any  part  of  those  lands,  the  xigfat 
would  survive  to  his  co-tenant? 

The  rule  in  this  respect  seems  to  be,  that  the  jtis  aocreaoenH 
or  right  of  survivorship  is  never  allowed,  wherever  the  partner- 
ship is  for  the  purposes  of  trade,  or  the  undertaking  is  in  the 
nature  of  merchandising  upon  the  hazard  of  profit  or  loss:  8  P. 
Wms.  160;  1  Yem.  217;  2  Munf.  277.  The  case  cited  from 
Munford  is  very  analogous  to  the  one  under  consideration  apon 
the  question  of  survivorship.  That  was  the  case  of  two  part- 
ners in  a  drove  of  cattle,  who,  having  applied  part  of  their 
drove  to  a  joint  purchase  of  a  settlement  right  to  land,  one  of 
them  died;  the  survivor  had  the  land  surveyed,  and  having  sold 
it  to  a  third  person  with  notice,  who  obtained  a  grant  for  the 
whole  tract,  upon  a  bill  in  equity,  it  was  held  that  the  right  did 
not  survive,  and  a  decree  to  one  claiming  under  the  heir  of  the 
other  partner  for  his  share  of  the  land.  That  case  differed  from 
the  preseot  only  in  this:  that  was  a  joint  purchase,  and  so  no 
doubt  as  to  the  right  of  each  partner  in  the  land.  They  concur- 
red in  the  purchase;  neither  could  claim  the  exclusive  benefit  of 
the  bargain;  neither  deny  his  share  of  the  loss.  But  vnth  re- 
spect to  the  question  of  survivorship,  the  cases  seem  precisely 
analogous.    To  suppose  Hart  jointly  concerned  in  the  purohaaa 
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with  Hawkins,  then  no  diflerenoe  in  the  cases  will  exist.  It  is 
not,  therefore,  material  to  the  interest  of  the  defendants,  that 
Hart  should  be  considered  a  joint-porchaser  under  the  articles 
of  partnership;  since,  if  he  were,  his  right  neyertheless  would 
not  surriTe  to  the  copartner,  but  would  descend  to  his  heir  or 
dcTisees. 

While  upon  the  subject  of  suryiving  rights  between  joint-ten* 
ants,  it  may  not  be  improper  to  inquire  whether  from  that 
source  any  benefit  can  be  derived  to  the  defendants  from  the 
subsequent  agreement  between  Hawkins  and  Hart.  Hawkins 
deriTed  his  right  from  the  assignment  of  those  claims  to  him 
through  the  agency  and  act  of  the  claimant  transferring  them, 
and  Hart  from  an  agreement  of  subsequent  date  between  Haw- 
kins and  himself;  the  right  of  the  one  being  created  at  one  time 
by  one  act,  and  that  of  the  other  at  a  different  time  by  another 
act.  But  it  is  essential  to  a  joint-tenancy,  that  it  should  be 
created  by  one  and  the  same  act.  The  unity  of  interest  neces- 
sary to  constitute  joint-tenants,  wotdd  be  disregarded  were  this 
to  be  pronounced  a  joint-tenancy. 

We  shall  proceed  now  to  an  examination  of  other  points  in 
the  cause  which  have  been  urged  as  objections  to  a  recovery. 
It  is  contended  that  the  expenses  of  carrying  those  claims  into 
grant  were  entirely  defrayed  by  Hawkins;  that  for  that  purpose 
be  was  compelled  for  want  of  ftmds  to  make  sales  of  the  land; 
that  Hawkins,  in  his  letter  of  1784,  was  induced  to  make  a  tender 
of  an  interest  in  the  lands,  to  avoid  a  sacrifice;  and  that  the 
fiulure  of  the  complainants  to  conform,  ought  to  exclude  their 
right  to  the  land.    This  objection  is  founded  on  a  mistaken 
view  of  facts.    The  most  of  the  surveys  were  made  before,  and 
the  others  very  shortly  after  the  date  of  the  letter  from  Haw- 
kins to  Hart's  representatives;  before  the  letter  cotdd  in  aU 
probability  have  reached  any  of  them,  and  long  before  any  sales 
of  said  lands  were  made.    For  all  legal  reasonable  or  custom- 
ary expenses,  however,  necessarily  incurred,  the  complainants 
must  contribute  an  equal  proportion  upon  a  settlement  of  ac- 
counts.   But  in  fact  it  appears  that  Hawkins  had  received 
nearly,  if  not  fully,  as  much  money  from  Hart  as  was  necessary 
to  defray  his  equal  proportion  of  the  supposed  original  purchase, 
expenses  for  surveying  and  consummating  the  titles  to  said 
lands.    The  objection,  therefore,  seems  less  entitled  to  weight 
than  at  first  it  might  seem  to  merit. 

The  objection  to  the  sUdeness  of  the  demand,  arising  with  the 
increased  value  of  the  lands,  is  also  entitled  to  less  weight  than 
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at  first  view  it  appears  to  claim.  Suit  upon  the  same  right  yms 
commenced  and  decided  in  the  court  of  the  United  States  for 
the  Kentucky  district,  and  ultimately  dismissed  by  the  appeUaie 
court  for  want  of  jurisdiction  in  the  inferior  court.  This  cir- 
cumstance will  in  some  measure  account  for  a  seeming  supiiie- 
ness  on  the  part  of  the  complainants.  But  one  not  leas  entitled 
to  weight  with  the  Chancellor  may  be  found  in  the  situation 
and  infancy  of  most  of  the  complainants,  for  many  years,  after 
the  death  of  their  ancestor,  as  well  as  in  those  left  with  the 
management  of  the  estate  of  their  testator.  The  right 
and  a  satisfactory  apology  or  excuse  for  its  neglect  may 
urably  be  found  on  the  circumstances  mentioned. 

It  was  argued  that  the  bill  of  the  complainant's  doee  not  set 
out  a  case  corresponding  with  the  proof,  and  that  therefore  a 
decree  ought  not  to  be  pronounoed  in  their  favor  upon  the  eri- 
dence  differing  from  the  allegations  in  the  bill.  The  bill  seta 
forth  a  right  upon  the  articles  of  copartneiship,  the  application 
•of  the  funds  in  the  purchase  of  lands,  and  the  letter  of  1784,  as 
relating  back  to  the  plurchase  and  recognizing  the  right  fxcan  its 
origin.  The  evidence  of  Barton  has  relation  to  the  same  pur- 
chase, and  would,  was  the  matter  contained  in  it  most  spedaUy 
charged,  claim  the  same  decree  as  that  set  forth  in  the  bill.  It 
is  not  necessary  to  set  forth  the  facts  in  the  minuHm  of  the  evi- 
dence— a  substantial  correspondence  is  sufficient. 

It  remains  next  to  consider  what  shall  be  the  extent  of  the 
recovery  of  the  settlement  and  pre-emption  aa  assignee  of  Tur- 
ner ?  In  the  partition  and  division  of  lands  among  eotenanta, 
it  is  not  necessary  that  each  should  receive  of  the  several  paxoela 
holden.  It  is  sufficient  that  the  part  of  each  is  of  equal  value, 
though  made  up  of  entire  tracts.  Now,  Hawkins  having  aold 
and  conveyed  the  whole  of  one  settlement  and  {oe-emptioti,  it 
follows  that  the  complainants  ought  to  recover  of  the  other  tract 
as  much  more  than  their  equal  proportion  as  will  make  up^for 
their  part  in  the  tract  sold  by  their  cotenant.  .  How  moeh  that 
shall  be,  must  be  ascertained  by  the  relative  value  of  the  two 
tracts  of  land.  And  the  proper  measure  to  be  observed  in  as- 
certaining that  value  has  been  determined  by  this  court  on  a 
similar  question  to  be  with  the  incumbrances  of  conflicting 
claims.  The  damage  sustained  by  the  act  is  the  value  of  the 
thing  sold;  and  that  value  must  measurably  depeaid  on  th0  in- 
cumbered state  of  the  property  from  other  interfering  daima. 

Another,  and  perhaps  the  last  branch  of  this  cause  for  the 
consideration  of  the  court,  is  as  to  the  rights  of  those  who  dsua 
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to  be  protected  aa  innocent  purchasera  for  a  valuable  oonsidera- 
tion  without  notice.  Two  hundred  acres  of  this  settlement  and 
pre-emption  was  sold  bj  Hawkins  io  David  Crenshaw,  and  one 
linndred  and  thirty  acres  sold  to  John  Alexander,  both  of 
whom,  it  is  contended,  were  purchasers  without  notice.  Each 
purchased  about  the  jear  1787,  and  Crenshaw  states  in  his  an- 
swer that  h^  paid  down  the  full  price,  and  received  a  deed  for 
two  hundred  acres,  but  without  describing  the  lines,  courses 
«nd  distances  of  the  same,  which  he  caused  to  be  recorded. 
This  deed  is  not  exhibited,  but  one  executed  to  Crenshaw  bear- 
ing date  the  sixteenth  of  June,  1798.  The  former  deed,  it  is 
presumed,  cannot  be  expected  to  influence  the  decision  of  the 
•cause,  as  it  is  not  adduced;  as  another  has  been  obtained,  and 
as  the  former  attached  to  no  particular  spot;  nor  was  in  com- 
mon, but  as  he  states  was  to  be  his  choice  of  the  pre-emption. 
This  cannot  have  vested  in  Crenshaw  the  legal  title  to  any  part 
of  the  land,  without  which  his  equity  being  junior  to  that  of  the 
•complainants,  cannot  prevail  against  their  claim.  It  is  not  de- 
nied in  his  answer  that  he  had  notice  before  obtaining  the  deed 
of  1798;  he  only  relies  on  the  proceedings  in  the  federal  court, 
as  being  extra-judicial,  and  therefore  as  not  conveying  notice 
vnthout  denying  actual  notice.  It  is  true  extra-judicial  pro- 
oeedings  do  not  operate  as  constructive  notice;  but  express 
notice  obtained  from  such  proceedings  as  in  any  other  manner 
-will  operate  against  the  right  of  a  purchaser  relying  on  the  want 
of  notice.  The  bill  charges  the  fact  of  notice  before  the  legal 
title  was  acquired;  the  fact  was  in  the  knowledge  of  the  defend- 
ant, and  he  does  not  deny  the  allegation  only  in  reference  to  the 
time  of  his  first  deed.  Now  the  law  is  too  clearly  settled  to  be 
questioned  by  us,  that  both  the  consideration  must  have  been 
paid  and  the  conveyance  executed,  to  protect  the  purchase  from 
the  prior  and  therefore  superior  equity  of  the  complaining  party: 
8  P.  Wms.  307;   1  Atk.  384;   2  Id.  630;  Sug.  on  Vendors,  547. 

With  respect  to  the  purchase  of  Alexander,  his  deed  was  exe- 
<cuted  in  February,  1800,  and  he  states  in  his  answer  that  he 
paid  part  of  the  purchase-money  at  the  time  of  the  purchase, 
and  remained  in  possession  of  the  land  without  any  notice  of 
the  complainant's  claim  until  the  institution  of  the  suit  in  the 
federal  court  set  forth  in  the  complainants'  bill.  The  bill  alleges 
that  that  suit  was  instituted  in  179-.  The  fact,  therefore,  of 
notice  prior  to  Februaiy,  1800,  is  evident;  and  upon  the  author* 
ities  before  cited  the  complainants  must  recover. 

Upon  the  whole,  therefore,  it  is  the  opinion  of  this  court,  that 
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the  complainants  are  entitled  to  one  equal  moiety  of  the  settle- 
ment and  pre-emption  on  the  waters  of  Hickman,  and  as  much 
more  as  at  its  Talue  will  make  up  for  one  half  of  the  settlement 
and  pre-emption  on  the  Ohio,  according  to  its  value.  In  the 
division,  however,  of  the  Hickman  tract,  it  will  be  proper  to  re- 
gard the  improvements,  etc.,  of  the  purchasers  if  the  just  pro- 
portions can  be  otherwise  obtained  in  reasonable  form. 

Decree  reversed,  and  the  cause  remanded,  that  a  decree  con- 
formable to  the  foregoing  opinion  may  be  entered;  the  appeUees 
to  pay  to  the  appellants  their  costs  herein  expended* 
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Johnson  v.  Dunoan. 


[8  HAsnv,  no.] 

OcufffriTUTiovAUTT  ov  SusPKKSioir  Law. — Wbaro  there  is  •ome  pablio  noooe 
■ity,  MinoMeof  war,  or  invasion,  an  act  suspending  legal  prooeedii^ 
for  a  limited  period,  is  not  nnconstitational;  for  a  statate  of  this  kind 
rather  condnoes  to  the  due  administration  of  justice,  and  is  beneficial  to 
partiee  litigant. 

?owiB  TO  Pboolaim  Maktial  Law.— The  power  of  the  president,  nnder 
the  constitntion,  to  call  out  the  militazy  forces  of  any  part  of  the  Union, 
in  case  of  inrasion,  may  be  exercised  by  his  delegate,  as  a  commanding 
officer  in  a  particalar  district,  and  all  citisens,  sabject  to  militia  dnty, 
may  be  thereby  placed  nnder  militazy  law,  bnt  this  is  the  extent  of  mar- 
tial law,  and  all  beyond  it  is  usurpation. 

Tkb  case  appears  from  the  opinion. 

Mabtin,  J.  A  motion  that  the  court  might  proceed  in  ihia 
case  has  been  resisted,  on  two  grounds: 

1.  That  the  city  and  its  environs  were,  by  general  orders  of 
the  officer  commanding  the  military  district,  put  on  the  fifteenth 
of  December  last  under  strict  martial  law. 

2.  That  by  the  third  section  of  an  act  of  assembly,  approved 
on  the  eighteenth  of  December  last,  all  proceedings  in  any  dvH 
case  are  suspended. 

1.  At  the  close  of  the  argument  on  Monday  last,  we  thought 
it  our  duty,  lest  the  smallest  delay  should  countenance  the  idea 
that  this  court  entertain  any  doubt  on  the  first  ground,  instantly 
to  declare  viva  voce,  although  the  practice  is  to  deliyer  our  opin- 
ions in  writing,  that  the  exercise  of  an  authority  Tested  by  law 
in  this  court  could  not  be  suspended  by  any  man. 

In  any  other  state  but  this,  in  the  population  of  which 
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many  indiyiduals^  who,  not  being  perfectly  aoqnainted  with 
their  rights,  may  easily  be  imposed  on,  it  coold  not  be  expected 
that  the  judges  of  this  court  should,  in  complying  with  the  con- 
stitutional injtmction,  in  all  eases  lo  adduce  tiie  reasons  on 
which  their  judgment  is  founded,  take  up  much  time  to  show 
that  this  court  is  bound  utterly  to  disregard  what  is  thus  caUed 
martial  law;  if  anything  be  meant  thereby  but  the  strict  enforc- 
ing of  the  rules  and  articles  for  the  government  of  the  army  of 
the  Unifced  States  established  by  congress,  or  any  act  of  that 
body  relating  to  military  matters,  on  all  individuals  belonging  to 
the  army  or  militia  in  the  service  of  the  United  States.  Yet  we 
are  told  that  by  this  proclamation  of  martial  law,  the  officer 
who  issued  it  has  conferred  on  himself  over  all  his  f ellow-citi- 
sens,  within  the  space  which  he  has  described,  a  supreme  and 
unlimited  power,  which  being  incompatible  with  the  exercise  of 
the  functions  of  civil  magistrates,  neeeosarily  suspends  them. 

This  bold  and  novel  assortioii  is  said  to  be  supported  by  the 
ninth  section  of  the  fbrst  article  of  the  oonBtitutio&  of  the  Uni- 
ted States^  in  which  are  detailed  the  Kmitations  of  the  power  of 
the  Union.  It  is  there  provided,  that  the  privilege  of  the  writ 
of  habeas  corptis  shall  not  be  suspended,  unless  whan,  in  oases 
«f  invMRon  or  rebellion,  the  puUio  saieiy  may  leqniro  it.  We 
aretold  that  the  eommander  of  the  militBry  district  is  the  per- 
son who  is  to  suspend  the  writ,  and  is  to  do  so  iHienever,  in  hia 
judgment,  the  public  safety  appears  to  require  it;  that,  as  he 
may  thus  paralyze  the  arm  of  justice  of  his  countiy  in  the  most 
important  case,  the  protection  of  the  personal  liberty  of  the  cit- 
izen, it  follows  that,  as  he  who  can  do  the  more  can  do  the 
less,  he  can  also  suspend  all  other  fonetions  of  the  civil  magisi 
trate,  which  he  does  by  hia  piodamtion  of  martial  law. 

This  mode  of  reasoning  varies  toto  cdo  from  the  decision  of 
the  supreme  eourt  of  the  United  States,  in  the  ease  of  Swariaui 
and  Bollman,  arrested  in  this  dtj  in  1806,  by  Oeneni  WiUdnsoo. 
The  court  there  declared,  that  the  constitution  had  exdosiTely 
vested  in  congress  the  ri^t  of  suspending  the  privilege  of  tlM 
writ  of  habeas  corpus,  and  that  body  was  the  sole  judge  of  the 
neceanty  thai  called  for  the  BU8pensiQ&.  *'  If  at  any  time,"  says 
the  chief  justice,  "  the  public  safety  shall  require  the  suspension 
of  the  powers  vested  in  the  courts  of  the  United  States  by  thii 
act,  the  habea9corpus  act,  it  is  for  the  legislature  to  say  so.  This 
question  (impends  on  political  eonsideratiODS,  on  which  the  legis- 
lature is  to  decide.  Till  the  legislative  will  be  expressed,  this 
court  can  only  see  its  duties,  and  mnst  obey  the  law:' '  4  Oranch, 
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101.  The  high  anthoritj  of  this  deoiBion  seems,  howeTer,  to 
be  disr^arded,  and  a  contrary  opinion  is  said  to  have  been 
lately  acted  upon,  to  the  distress  and  terror  of  the  good  people 
of  this  state;  it  is,  therefore,  meet  to  dispel  tiie  clonds  which 
designing  men  endeayor  to  cast  on  this  article  of  the  constitu- 
tion, that  the  people  should  know  that  their  rights,  thus  defined, 
are  neither  doubtful  nor  insecure,  but  supported  on  the  clearest 
principles  of  our  laws. 

Approaching,  therefore,  the  question,  as  if  I  were  without  the 
aboTe  conclusive  authority,  I  find  it  proTidedby  the  constitution 
of  this  state,  that  **  no  power  of  suspending  the  laws  of  this 
state  shall  be  exercised,  unless  by  the  legislatuie,  or  under  its 
authority."  The  proclamation  of  martial  laws  therefore,  is  in- 
tended to  exercise  powers  thus  exclusiyely  Tested  in  the  legisla- 
ture. I,  therefore,  cannot  hesitate  in  saying  that  it  is,  in  this 
respect,  null  and  yoid.  If,  however,  there  be  aught  in  the  con- 
stitution or  laws  of  the  United  States  that  really  authorizes  the 
commanding  officer  of  a  military  district  to  suspend  the  laws  of 
this  state,  as  that  constitution  and  these  laws  are  paramount  to 
those  of  the  state,  they  must  regulate  the  decision  of  this  court. 

This  leads  me  to  the  examination  of  the  power  of  suspending 
the  writ  of  ?iabea8  corpus,  and  that  which  it  is  said  to  include,  of 
proclaiming  martial  law,  as  noticed  in  the  constitution  of  the 
United  States.  As  in  the  whole  article  cited,  no  mention  is 
made  of  the  power  of  any  other  branch  of  govenmient  but  the 
legislative,  it  cannot  be  said  that  any  of  the  limitations  which  it 
contains  extend  to  any  of  the  other  branches.  Iniqicum  esi 
perimi  de  pacta  id  de  quo  cogitatum  non  est.  If,  therefore,  this 
suspending  power  exist  in  the  executive,  under  whose  authority 
it  has  been  endeavored  to  exercise  it,  it  exists  without  any  limi- 
tation; then  the  president  possesses  without  limitation  a  power 
which  the  legislature  cannot  exercise  without  a  limitation;  thus, 
he  possesses  a  greater  power  alone,  than  the  house  of  represen- 
tatives, the  senate  and  himself,  jointly.  Again  the  power  of 
repealing  a  law,  and  that  of  suspending  it,  which  is  a  partial 
repeal,  are  legislative  powers;  for,  eodem  modo,  quo  quid  consti' 
tuihtr,  eodem  modo  dettruitur.  As  eveiy  legislative  power  that 
may  be  exercised  under  the  constitution  of  the  United  States  is 
exclusively  vested  in  congress,  all  others  are  retained  by  the 
people  of  the  several  states. 

In  England,  at  the  time  of  the  invasion  of  the  pretender,  as- 
nsted  by  the  forces  of  hostile  nations,  the  habeas  corpus  act  was 
indeed  suspended,  but  the  executive  did  not  thus  of  itself  stretch 
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its  own  authority;  the  precaution  was  deliberated  upon  and 
taken  by  the  representatives  of  the  people:  DeLoIme,  409;  and 
there  the  power  is  safely  lodged  without  the  danger  of  its  being 
abused.  Parliament  may  repeal  the  law  on  which  the  safety  of 
the  people  depends;  but  it  is  not  their  own  caprices  and  arbi- 
trary humors,  but  the  caprices  and  ^bitrary  humors  of  other 
men  which  they  will  have  gratified,  when  they  shall  have  thua 
overthrown  the  columns  of  public  liberty:  Id.  275. 

If  it  be  said  that  the  laws  of  war,  being  the  laws  of  the  United 
States,  authorize  the  proclamation  of  martial  law,  I  answer,  that 
in  peace  or  war,  no  law  can  be  enacted  but  by  the  legislative 
power.  In  England,  from  whence  the  American  jurist  derives 
his  principles  in  this  respect,  **  martial  law  cannot  be  used  with- 
out the  authority  of  parliament:"  5  Comy.  229.  The  authority 
of  the  monarch  himself  is  insu£Scient.  In  the  case  of  OrarU  v. 
Sir  G.  Ootddy  H.  BL  69,  which  was  on  a  prohibition,  applied  for 
in  the  court  of  common  pleas,  to  the  defendant,  as  judge  advo- 
cate of  a  court-martial,  to  prevent  the  execution  of  Uie  sentence 
of  that  military  tribunal,  the  counsel  who  resisted  the  motion 
said  that  it  was  not  to  be  disputed  that  martial  law  can  only  be 
exercised  in  England  so  far  as  it  is  authorized  by  the  mutiny 
act,  and  the  articles  of  war,  all  which  are  established  by  parlia- 
ment or  its  authority;  and  the  court  declared  it  totally  inaccu- 
rate to  state  any  other  martial  law  as  having  any  place  whatever 
within  the  realm  of  England.  In  that  country  and  in  these 
states,  by  martial  law  is  understood  the  jurisprudence  of  these 
cases,  which  are  decided  by  military  judges  or  courts-martial. 
When  martial  law  is  established  and  prevails  in  any  countiy, 
said  Lord  Loughborough  in  the  case  cited,  it  is  totally  of  a  dif- 
ferent nature  from  that  which  is  inaccurately  called  martial  law, 
because  the  decisions  are  by  a  court-martial,  but  which  bears  no 
affinity  to  that  which  was  formerly  attempted  to  be  exercised  in 
this  kingdom,  which  was  contraiy  to  the  constitution,  and  which 
has  been  for  a  centuiy  totally  exploded.  When  martial  law 
prevails,  continues  the  judge,  the  authority  under  which  it  is 
exercised  claims  jurisdiction  over  all  military  persons,  in  all  cir- 
cumstances; even  their  debts  are  subject  to  inquiiy  by  military 
authority;  every  species  of  offense  committed  by  any  person  who 
appertains  to  the  army,  is  tried  not  by  a  civil  judicature,  but  by 
the  judicature  of  the  corps  or  regiment  to  which  he  belongs. 

This  is  martial  law  as  defined  by  Hale  and  Blaokstone,  and 
which  the  court  declared  not  to  exist  in  England;  yet  it  is  oon< 
fined  to  military  persons.     Here  it  is  contended,  and  the  oouri 
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must  admit,  if  we  Bustain  the  objection,  that  it  extends  to  all 
persons;  that  it  dissoWes  for  a  while  the  gOYemment  of  the 
state.  Yet,  according  to  our  laws,  all  military  courts  are  under 
a  constant  subordination  to  the  ordinary  courts  of  law.  Officers 
who  haye  abused  their  powers,  though  only  in  regard  to  their 
own  soldiers,  are  liable  to  prosecution  in  a  court  of  law,  and 
compelled  to  make  satisfaction.  Even  any  flagrant  abuse  of 
authority  by  members  of  a  court-martial,  when  sitting  to  judge 
their  own  people,  and  determine  in  cases  entirely  of  a  military 
kind,  makes  them  liable  to  the  animadversion  of  the  civil  judge: 
De  Lolme,  447;  Jacob's  Law  Diet,  verbo  Court  Martial.  How 
preposterous,  then,  the  idea  that  a  military  commander  may, 
by  its  own  authority,  destroy  the  tribunal  established  by  law  as 
the  asylum  of  those  oppressed  by  militaiy  despotism  1 

2.  It  is  further  contended,  that  the  third  section  of  the  act  of 
assembly,  approved  on  the  eighteenth  December  last,  suspends 
all  proceedings  in  civil  cases  until  the  first  of  May  next;  but  it 
is  answered  that  this  section  is  unconstitutional  and  void,  inas- 
much as  it  violates  the  constitution  of  the  United  States,  which 
provides  that  no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts,  this  law's  delaying  for  upwards  of  four 
months  the  recovery  of  sums  due  on  contracts.  It  is  no  longer 
a  question  in  the  United  States,  whether  unconstitutional  acts 
of  the  legislature  be  of  any  force  and  effect.  This  state  is 
among  those,  the  constitution  of  which  contains  an  express 
provision  on  this  subject:  "  All  laws  contrary  to  this  constitu- 
tion shall  be  null  and  void;"  and  this  court,  in  the  case  of  the 
Syndicea  of  Brooks  v.  Weyrnan,  3  Martin  12,  determined  it  was 
their  province  to  inquire  into  and  pronounce  upon  the  consti- 
tutionality of  any  law  invoked  before  them.  If ,  therefore,  the 
section  under  consideration  really  impairs  the  obligations  of 
contracts,  we  must  declare  it  null  and  void. 

The  obligation  of  contracts  consists  in  the  necessity  under 
which  a  man  finds  himself  to  do,  or  refrain  from  doing,  some- 
thing. This  obligation  exists  generally  both  in  foro  legia  and 
in  foro  conscientioB,  though  it  does  at  times  exist  in  one  of 
these  only.  It  is  certainly  of  the  first,  that  in  foro  legia,  which 
the  framers  of  the  constitution  spoke,  when  they  prohibited  the 
passage  of  any  law  impairing  the  obligation  of  contracts.  Now, 
a  law  absolutely  recalling  the  power  which  the  creditor  enjoys, 
of  compelling  his  debtor  in  foro  legia  to  perform  the  obligation 
of  the  contract,  would  be  a  law  destroying  the  obligation  of  the 
contract  in  foro  legia ;  since  a  right,  without  a  legal  remedy, 
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ceases  to  be  a  legal  right.  It  would  impair  the  obligation  of 
the  contract,  hj  destroying  its  legal  obligation;  in  other  words, 
bj  reducing  an  obligation  both  inforo  legis  and  inforo  conaden^ 
ties  to  an  obligation  in  foro  consderUioB  onlj;  a  legal  and  monil 
right  to  a  moral  right  only.  The  remedy  inforo  legis  constitot* 
ing  the  legal  right  of  the  creditor,  constitutes  also  its  oorrd* 
atzre,  the  legal  duty  or  obligation  of  the  debtor;  and  a  law 
which  reduces  a  legal  to  a  moral  obligation,  is  one  which  in/ony 
legis  destroys  the  obligation.  It  appears,  therefore,  to  me  iii«> 
correct  to  say  that  the  legislature  may  effectually  do,  as  to  the 
remedy  or  effect  of  the  obligation,  that  which  it  cannot  do  as  1x> 
the  right;  and  I  conclude  that  a  law  destroying  or  impairing^ 
the  remedy  is  as  unconstitutional  as  one  affecting  the  tight  in. 
the  same  manner;  for,  inforo  legis  the  effects  of  both  laws  must 
be  the  same. 

Likewise  a  law  procrastinating  the  remedy,  generally  speak* 
ing,  destroys  part  of  the  right.  He  pays  less  who  pays  later: 
Minus  solvit  qui  serins  solvU.  Neither  is  the  procrastinalion 
properly  compensated  by  the  allowance  of  interest  in  the  mean 
while.  To  many  men  in  many  circumstances  there  is  a  wide 
difference  between  one  hundred  dollars  payable  to-day  and  one 
hundred  and  six  dollars  payable  in  a  twelvemonth,  whatever 
may  be  the  certainty  that  no  disappointment  will  occur;  and  in 
many  cases  the  delay  is  likely  to  be  productive  of  oonsiderable 
danger  to  the  solvability  of  the  debtor.  Any  indulgenoe, 
therefore,  in  point  of  time,  afforded  by  the  legislature  to  the 
debtor,  is  a  correlative  injury  to  the  creditor  in  the  same  degree, 
though  of  a  different  nature,  as  a  correspondent  indulgence  by 
a  proportionate  reduction  of  the  debt.  That  such  were  the 
impressions  of  the  f ramers  of  the  constitution  will  appear  if,  in 
expounding  that  instrument,  we  follow  the  rules  laid  down  for 
the  exposition  of  statutes;  if  we  consider  the  old  law,  the  mis- 
chief and  the  remedy. 

The  charter  of  our  federal  rights  was  framed  not  many  yeara 
after  the  termination  of  the  war  which  secured  our  independ- 
ence. The  disasters  attending  the  arduous  conflict  had  dis- 
abled many  an  honest  individual  from  punotuaUy  discharging 
the  obligations;  and  the  legislature  of  some  of  the  states,  more 
attentive  to  afford  immediate  and  temporary  relief  than  a  more 
remote  and  lasting  one,  by  a  sacred  regard  for  good  faith,  and 
the  consequent  preservation  of  credit,  passed  laws,  meliorating 
the  condition  of  debtors  to  the  injury  and  ruin  of  creditors.  In 
one  state  an  emission  of  paper  money,  for  the  redemption  of 
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which  no  day  was  fixed  nor  any  fund  provided,  waa  made  a 
legal  tender;  in  other  words,  an  obligation  to  pay  gold  and 
ailver  was  impaired  by  being  reduced  to  an  obligation  to  pay 
irredeemable  paper.  Elsewhere  a  similar  obligation  was  im- 
paired by  being  reduced  to  an  obligation  to  deliver  a  tract  of 
pine-barren  land;  or  an  installment  law  was  passed,  and  an  ob- 
ligation to  pay  to-day  was  impaired  by  being  reduced  to  an 
obligation  to  pay  at  several  periods  at  the  distance  of  interven- 
ing years.  Soch  was  the  old  law.  The  consequent  diminution 
of  the  fortunes  of  several  individuals,  the  total  ruin  of  others, 
and  the  indispensable  concomitant,  the  destruction  of  credit, 
produced  a  stagnation  of  business  which  considerably  affected 
pnbHo  and  private  prosperity;  such  was  the  mischief. 

The  federal  compact  provided  that  the  legislature  of  no  state 
ahonld  retain  the  power  of  making  anything  but  gold  and  silyer 
a  tender  in  the  discharge  of  debts,  in  order  to  avert  in  future 
the  mischiefs  resulting  from  laws  impairing  the  obligation  of  a 
contract  to  pay  gold  and  silver,  by  reducing  it  to  an  obligation 
to  pay  paper,  pine-barren  land,  or  indeed  anything  but  gold  and 
silver.  Yet  the  remedy  was  not  commensuiate  with  the  evil; 
the  healing  process  was  therefore  continued,  in  order  to  prevent 
the  passage  of  laws  impairing  the  obligation  of  a  contract  to  pay 
to-day  by  reducing  it  to  an  obligation  to  pay  on  a  distant  day 
or  days,  or  indeed  any  attempt  at  a  legislative  interference  be- 
tween parties  to  a  contract  by  favoring  either  party  to  the  injury 
of  the  other;  and  it  was  provided  that  no  state  should  pass  any 
law  impairing  the  obligations  of  contracts.  If  the  restriction 
from  making  anything  but  gold  and  silver  a  tender  in  the  pay- 
ment of  debts,  had  not  preceded  that  from  passing  imy  law 
impairing  the  obligation  of  contracts,  there  might  be  some, 
though  very  little,  ground  to  say  that  the  latter  clause  would 
have  been  satisfied  by  restraining  the  passage  of  laws  authoriz- 
ing the  payment  of  one  thing  instead  of  another. 

I  therefore  find  no  difficulty  in  concluding  that  an  act  of  a 
state  legislature,  the  obvious  object  of  which  is  to  relieve  debt- 
ors, by  postponing  the  recovery,  and  consequently  the  payment 
of  debts,  impairs  the  obligation  of  contracts,  and  as  such  is  un- 
constitutional; and  the  court  is  bound  to  disregard  it,  whatever 
may  be  the  hard  necessity  which,  in  the  opinion  of  those  who 
exercise  the  legislative  power  of  the  state,  appeared  to  require 
that  they  should  come  to  the  aid  of  their  suffering  fellow-citizens 
JHaijtiatiiia,  ruai  oceUim. 

The  people  of  the  United  States,  assembled  in  federal  con« 
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ventioii)  have  decreed  that  no  state  legislature  should  exercise 
the  right  of  thus  stepping  in  between  the  parties  to  a  contract; 
and  the  judges  are  bound  by  their  oath  of  o£Sce  to  prevent  the 
violation  of  the  constitutional  injunction.  It  does  not,  however^ 
necessarily  follow  that  an  act  called  for  by  other  circumstances 
than  the  apparent  necessity  of  relieving  debtors,  one  of  the  con- 
sequences of  which  is,  nevertheless,  to  work  some  delay  in  the 
prosecution  of  suits  and  consequently  to  retard  the  recovery 
and  payment  of  debts,  must  always  be  declared  unconstitationaL 
In  making  a  contract  each  party  must  know  that  his  legal  rem- 
edy must  depend  on  the  laws  of  the  country  in  which  he  may 
institute  his  suit;  that  the  lex  loci  as  to  his  remedy,  even  in  the 
states  that  compose  the  federal  union,  is  susceptible  of  judicial 
improvement;  that  the  number  of  courts  of  original  and  appel- 
late jurisdiction,  the  nature  and  extent  of  the  respective  juris* 
diction  of  these,  the  number,  time  and  duration  of  their  seasions, 
must  from  time  to  time,  especially  in  new  and  growing  settle- 
ments, be  regulated  by  the  legislature,  according  to  the  wants 
and  exigencies  of  the  country. 

If,  for  example,  the  sessions  of  the  district  courts,  which  in 
Louisiana  are  now  held  in  each  parish  three  times  a  year,  were 
found  too  frequent,  too  inconvenient  to  jurors,  witnesses  and 
suitors,  and  too  expensive  to  the  state,  no  one  can  say  that  the 
legislature  could  not  enact  that  the  sessions  of  these  tribunals 
should  be  semi-annual  only.  In  most  of  the  parish  courts  of 
this  state,  the  trial  by  jury  is  not  in  use.  Should  the  people  of 
these  parishes  solicit  the  introduction  of  a  jury  in  these  courts, 
would  the  constitution  be  violated  by  this  improvement  in  oar 
judicial  system?  In  Pennsylvania  and  Louisiana  courts  of 
equity,  as  contradistinguished  from  courts  of  law  are  unknown. 
Should  the  people  of  these  states,  noticing  the  advantages  re- 
sulting from  the  division  of  law  and  equity  proceedings  in  the 
neighboring  states,  see  fit  to  tiy  the  experiment,  is  there  aught 
in  the  constitution  of  the  United  States  that  forbids  their  rep- 
resentatives in  general  assembly  to  accede  to  their  wishes  ?  Yet 
semi-annual  sessions  of  our  district  courts,  the  introduction  of 
trial  by  jury,  and  the  institution  of  courts  of  equity,  musi 
lengthen  the  period  between  the  inception  of  many  a  suit  and 
its  final  determination,  and  consequently  delay  some  plaintiflb. 
But  as  the  law  introducing  such  alterations  in  the  judicial  sys- 
tem would  be  productive  of  advantages  in  which  both  parties  to 
the  contract  would  occasionally  particixMite,  they  would  not,  il 


March,  1815.]         Johnson  v.  Dunoan.  683 

is  preBumedy  be  considered  as  impairing  the  obligations  of  con« 
tracts. 

Again,  in  time  of  war,  domestic  commotion,  or  epidemic,  cir- 
cumstances may  imperiously  demand,  for  a  while,  eyen  a  total 
suspension  of  judicial  proceedings,  a  suspension  which,  in  many 
cases,  may  be  peculiarly  beneficial  to  a  plaintiff,  who  might  be 
nonsuited  if  the  court  in  which  he  may  have  instituted  his  suit 
were  to  proceed,  while  his  duty,  and  that  of  his  agents,  and  the 
interest  of  the  state,  called  them  to  a  distant  part  of  the  coun- 
try. It  would  be  dangerous  in  such  times,  and  often  impossi- 
ble, to  insist  on  the  regular  attendance  of  the  ofiScers  of  the 
court,  of  jurors,  witnesses  and  parties.  No  one  would  in  such 
cases  doubt  the  ability,  nay,  the  obligation  of  the  court  to  ad- 
journ to  the  probable  period  of  returning  tranquillity.  Can  it 
be  said  that  the  interposition  of  the  legislature,  if  it  happened 
to  be  in  session,  declaring  the  necessity  of  such  an  adjourn- 
ment, and  with  a  view  to  that  order  and  regularity  which  uni- 
formity produces,  fixing  a  day  on  which  judicial  business  will 
be  resumed  throughout  the  state,  would  be  an  act  impairing  the 
obligations  of  contracts? 

Even  if  that  day  was  fixed  by  half  a  dozen  of  weeks  b€\yond 
that  on  which  any  of  the  courts  of  the  state  might  conceive 
they  might  safely  re-enter  on  the  execution  of  their  duties, 
would  not  such  a  court  recognize  some  advantage  in  their  for- 
bearance from  pressing  business  to  the  iujuiy  of  such  suitors, 
who,  entertaining  a  different  opinion,  and  haviug  no  previous 
knowledge  of  the  determination  of  the  court,  might  stay  aloof, 
in  the  fair  persuasion  that  the  happy  period  was  not  yet  ai;rived  f 
I  presume  that  in  any  time  obnoxious  to  the  due  administration 
of  justice,  it  is  the  duty  and  within  the  power  of  the  legisla- 
ture to  pass  laws  to  avert  or  diminish  the  consequences  of  the 
general  calamity;  and  a  law  called  for  by  such  circumstances, 
and  fairly  intended  to  meet  the  exigency  of  the  day,  could  not 
be  properly  classed  among  those  which  impair  the  obligations 
of  contracts,  though  one  of  its  consequences  would  be  some 
delay  in  the  recovery  of  debts. 

Testing,  therefore,  the  section  under  consideration  by  the 
principles  I  have  endeavored  to  lay  down,  I  find  it  stated  in 
the  preamble,  that  "  the  present  crisis  will  oblige  a  great  num- 
ber of  citizens  to  take  up  arms  in  the  defense  of  the  state,  and 
compel  them  to  leave  their  private  affairs  in  a  state  of  abandon* 
ment,  which  may  expose  them  to  great  distress,  if  the  legis- 
lature should  not,  by  measures  adapted  to  the  circumstances. 
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come  to  their  relief."  The  third  section  next  provides,  that 
**  no  civil  suit  or  action  shall  be  commenced  or  prosecuted  be- 
fore any  court  of  record,  or  any  tribunal  of  the  state,  till  the 
first  of  May  next."  In  fact,  at  the  time  the  act  was  approved, 
the  enemy  was  fast  approaching,  and  five  days  after,  made  hii 
appearance  within  five  miles  of  the  city  of  New  Orleans.  Shortly 
after,  the  whole  militia  of  the  state  was  called  en  masse  into 
service,  and  they  were  not  discharged  till  the  middle  of  March. 
During  the  most  of  this  period  the  fate  of  the  contest  wu 
doubtful.  It  was,  therefore,  advantageous  to  all  parties  that  the 
administration  of  civil  justice  should  be  confined  to  cautionary 
steps,  which  were  uot  suspended.  This  was  beneficial  to  all 
parties.  Plaintiffs  were  relieved  from  attendance  upon  the 
courts,  and  the  same  indulgence  was  granted  to  defendants. 

The  object  of  this  section  of  the  act  was,  therefore,  to  pr»* 
vent  the  ill-administration  of  justice,  which  must  have  been  the 
consequence  of  keeping  the  courts  open,  while  the  presence  of 
the  enemy  disallowed  any  other  attempt  but  that  of  exx>eliing 
him.  Another  object  was  to  facilitate  to  every  member  and 
ofiScer  of  the  court  and  to  every  individual  of  the  community 
the  means  of  rendering  himself  as  useful  as  he  could  in  repel- 
ling the  invading  foe.  From  the  moment  the  danger  subsided, 
I  mean  from  the  discharge  of  the  militia  then  caDed  out  en 
masse,  about  six  weeks  will  elapse,  a  time  barely  sufficient  for 
the  return  home  of  our  fellow-citizens  who  dwell  at  the  greatest 
distance  from  the  spot  which  had  been  the  theater  of  war. 
Violent  diseases  of  the  political  as  well  as  of  the  natural  body, 
are  followed  by  a  convalescence,  during  which  even  ordinaiy 
exertions  may  be  hurtful.  It  does  not  appear  to  me,  that  the 
suspension  was  for  a  longer  time  than  the  courts  themselves 
would  have  taken,  if  they  had  been  left  to  the  exercise  of  tbeir 
own  discretion,  unaided  by  a  legislative  provision.  I  am  not, 
therefore,  prepared  to  say  that  the  interference  of  the  legis- 
lature was  anything  else  than  the  exercise  of  legitimate  author- 
ity. The  suspension  of  civil  proceedings,  under  some  authority 
or  other,  for  a  short  time,  was  a  measure  imperiously  called  for; 
it  has  been  beneficial  to  plaintiffs  as  well  as  to  defendants,  in 
several  cases;  and  although  it  may  create  a  little  delay  in  the 
collection  of  debts,  I  do  not  find  myself  led  by  duty  or  inclina- 
tion to  consider  the  act  as  impairing  the  obligations  of  con- 
tracts, and  I  think  it  the  duty  of  the  court  to  comply  with  tbf 
object  by  enforcing  the  law. 
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DEBBiaNT,  J.  On  the  first  question,  that  whioh  concerns  tha 
effect  which  the  publication  of  the  martial  law  has  produced 
with  respect  to  the  civil  authorities,  we  might  well  have  omitted 
^ying  a  written  opinion,  now  that  the  return  of  peace  has  re- 
established the  empire  of  the  laws;  but  haviog  declared,  on  the 
day  on  which  the  discussion  of  this  subject  took  place,  that  the 
powers  Tested  in  us  by  law  could  not  be  suspended  by  any  but 
legislative  authority,  it  is  proper  that  we  should  give  some  ex- 
planation  of  the  reasons  on  which  that  declaration  was  founded. 

I  will,  therefore,  examine  how  martial  law  ought  to  be  under- 
stood amoDg  us,  and  how  far  it  introduces  an  alteration  in  the 
ordinary  course  of  government.  To  have  a  correct  idea  of 
martial  law  in  a  free  country,  examples  must  not  be  sought  in 
the  arbitrary  conduct  of  absolute  governments.  The  monarch, 
who  unites  in  his  hands  all  the  powers,  may  delegate  to  his 
generals  an  authority  as  unbounded  as  his  own.  But  in  a 
republic,  where  the  constitution  has  fixed  the  extent  and  limits 
of  eveiy  branch  of  government  in  time  of  war,  as  wfil  as  of 
peace,  there  can  exist  nothing  vague,  uncertain,  or  arbitrary  in 
the  exercise  of  any  authority. 

The  constitution  of  the  United  States,  in  which  evezythiag 
necessary  to  the  general  and  individual  security  has  been  fore- 
seen, does  not  provide  that,  in  times  of  public  danger,  the 
executive  power  shall  reagn  to  the  exclusion  of  all  others.  It 
does  not  trust  into  the  hands  of  a  dictator  the  reins  of  the 
government.  The  f  ramers  of  that  charter  were  too  well  aware 
of  the  hazards  to  which  they  would  have  exposed  the  *f  ate  of  the 
republic  by  such  a  provision;  and  had  they  done  it,  the  states 
would  have  rejected  a  constitution  stained  with  a  clause  so 
threatening  to  their  liberties.  In  the  meantime,  conscioaB  of 
the  necessity  of  removing  all  impediments  to  the  exercise  of  the 
executive  power  in  cases  of  rebellion  or  invasion,  they  have 
permitted  congress  to  suspend  the  privilege  of  the  writ  of  habeoB 
corpus  in  those  circumstances,  if  the  public  ei^fety  should  re- 
quire it.  Thus  far,  and  no  farther,  goes  the  constitution. 
Ck)ngre8s  has  not  hitherto  thought  it  necessary  to  authorize  that 
suspension.  Should  the  case  ever  happen,  it  is  to  be  supposed 
that  it  would  be  accompanied  with  such  restrictions  as  would 
prevent  any  wanton  abuse  of  power.  "  In  England,"  says  the 
author  of  a  justly  celebrated  work  on  the  constitution  of  that 
countiy,  *'  at  the  time  of  the  invasion  of  the  Pretender,  assisted 
by  the  forces  of  hostile  nations,  the  habeas  corpus  act  was 
indeed  suspended;  but  the  executive  power  did  not  thus  of 
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itself  stretch  its  own  aathoritj;  the  precaution  was  deliberated 
upon  and  taken  by  the  representatives  of  the  x>eople,  and  the 
detaining  of  individuals  in  consequence  of  the  suspension  of 
the  act  was  limited  to  a  fixed  time.  Notwithstanding  the  just 
fears  of  internal  and  hidden  enemies  which  the  circumstances 
of  the  time  might  raise,  the  deviation  from  the  former  course  of 
the  law  was  carried  no  further  than  the  single  point  we  have 
mentioned.  Persons  detained  by  order  of  the  government 
were  to  be  dealt  with  in  the  same  manner  as  those  arrested  at 
the  suit  of  private  individuals;  the  proceedings  against  them 
were  to  be  carried  on  no  otherwise  than  in  a  public  place;  thej 
were  to  be  tried  by  their  peers,  and  have  all  the  usual  legal 
means  of  defense  allowed  to  them,  such  as  calling  of  witnesses, 
peremptory  challenge  of  jurors,''  etc.  And  can  it  be  asserted 
that  while  British  subjects  are  thus  secured  against  oppression 
in  the  worst  of  times,  American  citizens  are  left  at  the  men^  of 
the  will  of  an  individual,  who  may  in  certain  cases,  the  neoee- 
sity  of  which  is  to  be  judged  by  himself,  assume  a  supreme, 
overbearing  and  unbounded  power?  The  idea  is  not  only 
repugnant  to  the  principles  of  any  free  government,  but  sub- 
versive of  the  very  foundations  of  our  own. 

Under  the  constitution  and  laws  of  the  United  States  the 
president  has  a  right  to  call,  or  cause  to  be  called,  into  the  serv- 
ice of  the  United  States,  even  the  whole  militia  of  any  part  of 
the  Union,  in  case  of  invasion.  This  power  exercised  here  bj 
his  delegate  has  placed  a^  the  citizens  subject  to  militia  duly 
under  military  authority  and  military  law.  That  I  conceive 
to  be  the  extent  of  the  martial  law,  beyond  which  all  is  usurpa- 
tion of  power.  In  that  state  of  things,  the  course  of  judicial 
proceedings  is  certainly  much  shackled,  but  the  judicial  author- 
ity exists  and  ought  to  be  exercised  whenever  it  is  practicable. 
Even  where  circumstances  have  made  it  necessary  to  suspend 
the  privilege  of  the  writ  of  habeas  carptia,  and  such  suspension 
has  been  pronounced  by  the  competent  authority,  there  is  no 
reason  why  the  administration  of  justice  generally  should  be 
stopped;  for,  because  the  citizens  are  deprived  temporarily  of 
the  protection  of  the  tribunals  as  to  the  safety  of  their  persons, 
it  does  by  no  means  follow  that  they  cannot  have  recourse  to 
them  in  all  other  cases.  The  proclamation  of  the  martial  law, 
therefore,  cannot  have  had  any  other  effect  than  that  of  placing 
under  military  authority  all  the  citizens  subject  to  militia  serv- 
ice. It  is  in  that  sense  alone  that  the  vague  expression  of 
martial  law  ought  to  be  understood  among  us.    To  give  it  any 
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larger  extent  wotild  be  trampling  upon  the  conatitation  and  lawa 
of  our  country. 

But  the  counsel  for  the  appellant,  to  support  his  assertion 
that  in  the  circumstances  then  existing,  the  court  could  not  ad- 
minister justice,  went  further,  and  said  that  the  city  of  New 
Orleans  had  become  a  camp,  since  it  had  pleased  the  general  of 
the  seyenth  militia  district  to  declare  it  so,  and  that  within  the 
precincts  of  a  camp  there  can  exist  no  other  authority  than  that 
of  the  commanding  officer.  If  the  premises  were  true,  the  con- 
sequence would  certainly  follow;. but  the  abuse  of  words  can- 
not change  the  situation  of  things.  A  camp  is  a  space  of  ground 
occupied  by  an  army  for  their  temporary  habitation  while  they 
keep  the  field.  That  space  has  limits;  it  does  not  extend  be- 
yond the  ground  actually  occupied  by  the  army.  The  camp  of 
the  American  army,  during  the  invasion  of  our  territoiy  by  the 
British,  was  placed  at  a  distance  of  four  miles  below  the  city. 
During  that  time  the  city  might  be  considered  as  a  besieged 
place,  having  an  intrenched  camp  in  front;  but  the  transforma- 
tion of  the  city  itself  into  a  camp  by  the  mere  declaration  of 
the  general,  is  no  more  to  be  conceiyed  than  would  be  the 
tranformation  of  a  camp  into  a  city  by  the  same  means. 

It  is,  therefore,  our  opinion  that  the  authority  of  courts  of 
justice  has  not  been  suspended  of  right,  by  the  proclamation  of 
the  martial  law,  nor  by  the  declaration  of  the  general  of  the 
aeyenth  military  district  that  the  city  of  New  Orleans  was  a 
eamp;  and  we  now  repeat  what  we  declared  when  the  subject 
was  discussed,  **  that  the  powers  vested  in  us  bylaw  can  be  sus- 
pended by  none  but  legislative  authority." 

It  now  remains  to  examine  whether  we  can  proceed  to  hear 
the  present  motion  on  its  merits,  notwithstanding  the  act 
passed  by  the  legislature  of  this  state  on  the  twelfth  of  Decem- 
ber last,  which  provides  among  other  things  that  all  judicial 
proceedings  in  civil  matters  be  suspended  until  the  first  of  May 
next.  The  appellees  contend  that  this  act  is  contrary  to  the 
constitution  of  the  United  States,  and  to  that  of  this  state,  in- 
asmuch as  it  impairs  the  obligation  of  contracts,  in  opposition 
to  positive  prohibitions  contained  in  both,  against  the  enacting 
of  such  laws. 

The  right  which  courts  of  justice  have  to  refuse  their  co- 
operation to  the  execution  of  unconstitutional  laws,  is  no  longer 
a  question.  It  results  from  the  obligation  contracted  by  the 
judges  to  support  the  constitution,  the  fundamental  and  su- 
X^reme  law  of  the  state,  which  no  authority  can  shake.    This 
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court  has  already  had  occasioix  to  express  that  opini^m  in  the 
case  of  the  Syndics  of  Booth  v.  Weyman,  3  Martin,  12;  bat  they 
haTe  also  there  expressed  their  sense  of  the  cironmspeotion 
with  which  such  a  right  onght  to  be  exercised.  It  is  only  in 
cases  where  the  incompatibility  of  the  law  with  the  oonstitntion 
is  evident  that  courts  will  go  to  the  length  of  declaring  nnU  an 
act  which  emanates  from  legislative  authority.  Let  ns  see  if 
the  law  of  the  eighteenth  of  December  last  bears  that  cfaar- 
acter. 

Does  a  law  which  retards  the  epoch  at  which  a  creditor  may 
sue  his  debtor,  impair  the  obligation  of  the  contract?  Sach  is 
the  present  question.  "  It  is  to  be  regretted,**  says  ooe  of  the 
judges  of  the  supreme  court  of  the  United  States,  '*  thai  words 
of  less  equivocal  signification  had  not  been  adopted  in  that 
artide  of  the  constitution."  I  am  of  the  same  sentiment;  for 
what  is  the  import  of  that  expression,  "obligation  of  con- 
tracts?" Must  it  be  understood  only  of  the  nature  of  the  obli- 
gation contracted,  or  does  it  extend  to  the  effects  of  the  obliga- 
tion ?  There  are  in  a  contract  two  sorts  c^  obligations,  one 
moral,  the  other  legal;  one  by  which  the  partj  binds  bimanlf 
in  foro  canscientUe;  the  other,  by  which  he-  submits  himself  to 
be  compelled  in  foro  legiM,  Now  this  legal  obligation,  accord- 
ing to  some  opinions,  is  nothing  else  than  the  remedy  which 
the  law  gives  to  one  of  the  parties  to  compd  the  other  to  the 
performance  of  his  obligation.  Abstract  subjects  are  liable  to 
receive  more  than  one  interpretation.  To  me,  the  right  which 
the  law  gives  to  one  party  to  force  the  other  to  comply  with  his 
obligation,  is  a  thing  totally  different  from  the  contract  itsdl 
Pothier  calls  that  one  of  the  effects  of  the  olriigation,  which  is 
evidently  correct;  after  the  party  bound  has  refused,  or  neg- 
lected to  comply,  that  effect  of  the  obligation  commences. 

Now  is  that  effect  of  the  obligation  comprehended  within 
the  article  of  the  federal  constitution  alluded  to?  If  it  should 
be,  then  all  the  laws  by  which  the  least  alteration  is  introduced 
in  the  manner  of  enforcing  the  execution  of  contracts,  are  ocm- 
trary  to  that  principle. 

Thus  a  legislature  could  not  lengthen  the  time  within  which 
the  judicial  seizures  and  judicial  sales  shall  be  made,  nor  retard 
or  accelerate  the  course  of  suits,  without  impairing  Uie  ob- 
ligation of  the  existing  contracts;  for  where  is  the  line  of 
demarcation  between  the  right  of  retarding  one  day,  and  that 
of  retarding  six  months,  the  epoch  when  the  creditor  shall  be 
paid?    To  me  it  is  no  satisfactory  explanation  to  say  that  such 
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changes  are  lawful  under  the  conatitutioxial  right  which  legiala- 
tures  have  to  alter  and  reform  the  judiciary  sjatem,  for  such 
alterations  and  reforms  might  be  introduced  with  the  necessary 
reservations  not  to  affect  existing  contracts.  It  appears  to  me, 
therefore,  indispensable,  in  order  to  avoid  falling  into  inextrica- 
ble difficulties  and  contradictions,  that  a  line  be  drawn  between 
the  obligation  and  the  remedy.  The  one  emanates  from  the  will 
of  the  parties,  the  other  is  regulated  by  the  law.  The  law  owes 
to  the  citizen  the  aid  of  its  power,  to  force  to  <the  performance 
of  his  obligation,  him  who  neglects  or  omits  to  comply  with  it. 
A  denial  of  that  aid,  or  what  would  be  as  bad  in  its  consequences, 
the  withholding  of  that  aid  during  an  unreasonable  and  tin- 
necessaiy  delay,  would  be  contrary  to  the  first  principles  of  the 
social  compact,  according  to  which  the  goyernment  is  bound  to 
protect  the  citizens  in  the  enjoyment  of  their  property,  and  as 
such  ought  to  be  opposed  by  that  department  whose  peculiar 
duty  it  is  to  maintain  justice. 

But  the  manner  in  which  the  authority  of  enforcing  th*e  execu- 
tion of  contracts  shall  be  exercised,  and  the  proper  time  for 
exercising  it,  must  be  at  the  discretion  of  the  legislature,  to 
undergo  modifications  according  to  circumstances.  In  the 
present  occurrence  the  legislature  of  this  state,  seeing  the  very 
existence  of  the  republic  at  stake,  the  enemy  at  our  doors,  and 
the  whole  population  under  arms,  thought  it  necessary  to  sus- 
pend, during  a  reasonable  time,  the  ordinary  course  of  justice. 
That  was  doing  no  more  than  would  have  resulted  from  the  state 
of  things.  The  administration  of  justice  was  already  obstructed 
by  the  general  call  of  the  militia  into  service,  which  prevented 
•almost  all  the  citizens  from  attending  to  their  business,  rendered 
the  convocation  of  juries  impossible,  and  retained  in  the  ranks 
of  the  army  even  the  officers  of  the  courts. 

In  such  a  situation,  if  the  legislature  had  not  decreed  the  sus- 
pension of  judicial  proceedings,  that  suspension  would  never- 
theless have  taken  place.  The  courts  themselves  would  have 
been  under  the  necessity  of  adjourning  their  sessions  to  more 
happy  times;  that  which  the  empire  of  the  circumstances  ren- 
dered inevitable,  the  legislature  has  done.  I  do  not  think  that 
they  have  thereby  overleaped  the  constitutional  boundaries  of 
their  power.  Unexpected  fortunate  events  have  changed  the 
face  of  things  before  the  epoch  assigned  for  resuming  the  usual 
oourse  of  judicial  proceedings;  but  if  the  delay  fixed  by  the 
legislature,  in  their  discretion,  was  not  unreasonable,  they  have 
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done  nothing  more  than  they  had  a  right  to  do,  and  the  law 
must  be  obeyed. 

The  court  therefore  direct  that  the  motion  of  the  appellees 
be  OTerruled. 


Li  the  history  of  our  jnrispradence,  there  cannot  he  found  a  more  able  and 
Incid  exposition  of  oonstitational  law  than  is  contained  in  this  case.  It  ad- 
mirably expounds  and  elucidates  the  distinction  between  moral  and  legal 
obligafdons,  and  shows  how  far  legal  remedies  may  be  considered  as  legal 
rights,  necessarily  incident  to  contracts.  This  case»  in  connection  with  Jona 
Y.  OriUenden,  ante,  531,  will  be  therefore  instmctiTe. 

In  LtUher  t.  Borden^  7  How.  83,  the  United  States  supreme  court  reco^ 
nised  the  doctrine  of  this  case  as  to  the  right  to  establish  martial  law.  The 
Court  saying:  '*  A  state  of  war  may  exist,  in  the  great  perils  of  which  it  is 
competent,  under  its  rights  and  on  principles  of  national  law,  for  a  command* 
ing  officer  of  troops  under  the  controlling  government  to  extend  certain  rights 
of  war,  not  only  over  his  camp,  but  its  environs,  and  the  near  field  of  his 
military  operations.  *  *  *  On  this  rested  the  justificatioii  of  oneof  the 
great  commanders  of  this  country,  and  of  the  age,  in  a  tnmsaoHon  so  well 
known  at  New  Orleans." 


MiTGHEL  V.  McMillan. 

[8  Uabzdi,  876.] 

FoBXEQN  Bankbuftct  Pboceedu7os.— Proceedings  in  bankmptcy  in  a  for- 
eign country,  cannot  operate  so  as  to  affect  the  rights  of  eitiseDS  irndst 
contracts  made  here. 

Tbb  case  is  stated  in  the  opinion. 

By  Court,  Mabtin,  J.  The  petition  states  the  defendant  to  be 
indebted  to  the  plaintiff  for  the  balance  of  an  account  current 
between  the  parties,  which  is  annexed.  The  answer  admits  the 
debt  stated,  but  avers  that  on  the  days  of  the  dates  of  the  first 
and  last  items  of  the  account,  and  during  the  whole  interme- 
diate time,  the  defendant  was  a  copartner  in  trade  with  James 
Sloane,  of  Liverpool,  in  Great  Britain,  and  established  at 
Charleston,  S.  C,  as  a  branch  of  the  house  of  Sloane  &  Mc- 
Millan, of  Liverpool,  as  the  plaintiff  at  the  time  well  knew;  and 
that  afterwards,  viz.,  about  nine  months  after  the  date  of  the 
last  item  in  said  account  current,  the  partnership  still  subsisting, 
a  commission  of  bankruptcy  was  awarded  accordiug  to  the  laws 
of  England,  against  the  defendant,  as  a  merchant,  shopkeeper, 
and  dealer  in  Liverpool  aforesaid,  and  sixty  days  after  the 
issuing  of  said  commission  he  obtained  his  disohaige  or  certifi- 
cate  in  due  form.  The  plaintiff  demurred,  and  the  defendant 
having  joined  in  demurrer,  the  district  court  gave  judgment  for 
the  defendant,  and  the  plaintiff  appealed. 
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The  question  for  the  solution  of  this  court  is  this:  Is  a  cer- 
tificate of  bankruptcy  duly  obtained  in  England,  where,  it  is 
admitted,  it  works  a  complete  discharge  of  antecedent  debts,  a 
bar  to  a  suit  brought  in  this  state,  by  a  person  residing  in  the 
United  States,  and  for  a  debt  contracted  there  before  the  bank- 
ruptcy. 

The  affirmative  is  supported  on  the  ground  that  the  laws  of 
commerce  are  a  branch  of  the  laws  of  nations,  commerce  being 
carried  on  amongst  mankind  for  their  common  benefit;  hence, 
wherever  the  property  of  an  insolvent  debtor  may  be  found,  it 
becomes,  it  is  said,  the  common  pledge  of  all  his  creditors, 
whether  natives  or  aliens;  amidst  the  wreck  of  his  fortunes,  all 
his  creditors  must  fare  alike.  Bankruptcies,  therefore,  and 
consequently  all  questions  concerning  the  condition  of  the 
bankrupt,  are  to  be  determined  by  the  laws  and  customs  of  the 
country  where  the  bankruptcy  was  declared;  the  legal  forms 
of  that  country  alone  are  to  be  pursued  and  exclusively  adopted, 
and  all  the  creditors  must  submit  to  all  the  conditions  pre- 
scribed by  the  kx  loci,  in  the  same  manner  as  all  the  creditors 
of  a  succession  are  bound  to  the  magistracy  of  the  place  where 
it  is  opened.  The  discharge  which  ensues  is  said  to  be  legal, 
irrevocable,  and  entire,  and  to  preserve  these  characteristics 
even  in  foreign  countries,  with  respect  to  creditors  who  reside* 
there.  A  maxim  of  the  law  of  nations  is  invoked,  according  to 
which  all  judgments  and  acts  of  the  civil  power,  although 
emanating  from  a  foreign  authority,  are  to.be  respected  and 
binding  in  every  country,  states  owing  this  deference  respect- 
ively to  each  other,  as  to  the  laws  which  they  have  made  in 
their  own  territories,  and  as  to  the  application  which  they  have 
made  of  them  to  individuals  living  under  their  dominion; 
neither  reason  nor  political  convenience  permitting  that  a  man 
who  is  absolved  in  one  place  should  be  reputed  guilty  in 
another,  nor  that  a  debtor,  liberated  by  the  laws  and  the 
tribunals  of  the  place  where  he  had  his  domicile,  should  again 
remain  a  debtor  and  liable  to  process,  if  he  should  happen  to 
remove  to  another  place  thereafter:  Cooper's.B*  L.,  App.  29,  32. 

Such  are  said  to  be  the  leading  principles  of  the  laws  of 
France  on  the  subject  of  bankruptcy.  They  were  recognized 
by  the  supreme  court  of  Pennsylvania  in  the  case  of  Millar  v. 
EaU,  in  1788:  1  Dall.  228.  <'  It  is  true,"  says  Chief  Justice 
McEean,  ''  though  the  laws  of  a  particular  country  have  in 
themselves  no  extra-territorial  force,  no  coercive  operation,  yet, 
by  the  consent  of  nations,  they  acquire  an  influence  and  obliga- 
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iioDy  andy  in  many  instances,  become  conclusive  thioughoat 
the  world.  Acts  of  pardon,  marxia^,  and  diyorce  made  in  one 
country  are  received  as  binding  in  all  countries.  He  held  that 
the  insolvent  law  of  a  neighboring  state  should  enjoy  that 
weight  in  the  courts  of  Pennsylvania  which  it  naturally  derived 
from  general  conveniency,  expediency,  justice,  and  humanity. 
"  For  mutual  conveniency,"  added  he  "  policy,  the  consent  of 
nations,  and  the  general  prindples  of  justice,  form  a  code  which 
pervades  all  nations,  and  must  be  everywhere  acknowledged  and 
pursued."  Livingston,  J.,  in  the  case  of  Van  Bough  v.  Van 
AradcUn,  8  Cai.  154  [2  Am.  Dec.  259],  expressed  his  private 
opinion,  though  he  concurred  with  an  opposite  judicial  one, 
that  a  cesmo  banorum,  under  the  laws  of  a  state  in  which  the 
debtor  had  his  permanent  residence,  ought  to  opeiate  as  his 
discharge  from  his  creditors  in  every  part  of  the  world. 

This  subject  is,  however,  considered  in  a  very  different  and 
quite  opposite  point  of  view  in  the  courts  of  Oreat  Britain,  in 
a  case  which  is  said  to  have  settled  ihe  law  on  this  question: 
Smith  V.  Bwchanan^  1  East,  10;  the  court  of  king's  bench  there 
holding  that  a  discharge  in  Maryland  was  no  exoneration  from 
a  British  debt,  contracted  prior  to  the  bankruptcy,  liord 
Eenyon  saying:  ''It  is  impossible  to  assert  that  a  contract 
made  in  one  country  is  to  be  governed  by  the  laws  of  another. 
It  might  as  well  be  contended,  that  if  the  state  of  Maryland 
had  enacted  that  no  debts  due  from  its  own  subjects  to  the  sub- 
jects of  England  should  be  paid,  the  plaintiff  should  have  been 
bound  by  it.  This  is  the  case  of  a  contract  lawfully  made  by  a 
subject  in  this  country,  which  he  applies  to  a  court  here  to  en- 
force, and  the  only  answer  is,  that  a  law  has  been  made  in  a 
foreign  country,  to  discharge  these  defendants  from  their  debts 
on  condition  of  their  having  relinquished  all  their  property  to 
their  creditors.  But  how  is  that  an  answer  to  a  subject  of  his 
country,  suing  on  a  lawful  contract  made  here  ?  How  can  it  be 
pretended  that  he  is  bound  by  a  condition  to  which  he  has  given 
no  assent,  either  express  or  implied? " 

It  is  not  easy  to  arrive  at  a  clear  understanding  of  this 
branch  of  the  law,  without  a  close  examination  of  the  manner 
in  which  it  has  been  expounded  by  courts  of  justice  abroad  and 
in  these  states;  and  as  the  certificate  in  the  present  suit  was 
obtained  in  Great  Britain,  it  will  be  peculiarly  useful  to  examine 
what  is  the  effect  of  a  discharge  under  the  bankrupt  laws  in 
that  country.  It  seems  that  it  once  was  a  point  admitted,  and 
the  idea  does  not  appear  to  have  as  yet  been  exploded  that  tlM 
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bankrupt,  laws  of  Great  Britain  had  no  effeet  out  of  the  isle, 
liord  Talbot  and  Lord  Mansfield  were  of  this  opinion;  a  oertifi* 
cate  under  a  commission  in  England  will  not  bar  a  debt  con- 
tracted in  the  British  West  Indies,  where  there  are  separate 
laws  and  judicatures:  Waring  t.  Knight,  Cooke's  Bank.  L.  873; 
Id.  522;  Beawes  Lex.  Merc.  543.  It  has  been  determined  in 
a  case  from  Yirginia,  that  the  English  bankrupt  laws  do  not 
extend  to  the  plantations:  Cleve  v.  MUh,  Cooke's  Bank.  L.  870; 
and  in  James  y.  AUen,  1  Dall.  188,  Chief  Justice  Bhippen  said: 
"  The  bankrupt  laws  of  England  were  neyer  supposed  to  ex- 
tend here  (FennsjlTania)  so  as  to  exempt  the  persons  of  bank- 
ruptcy from  being  arrested." 

In  1779,  Lord  Mansfield  held,  that  if  a  bankrupt  has  money 
due  to  him  out  of  England,  as  in  St.  Eitts  or  Gibraltar,  the 
bankrupt  laws  so  far  vest  the  debts  due  him  in  his  assignees, 
that  the  debtors  in  these  places  shall  not  turn  them  round  by 
saying  they  are  accountable  to  the  bankrupt;  but  if,  before  the 
bankruptcy,  the  money  be  bona  fide  attached  in  those  places,  the 
assignees  shall  not  recover  the  debt.  Towards  the  middle  of 
the  last  century,  1744,  in  the  case  of  Ex  parte  Burton,  1  Atk. 
255,  which  was  that  of  a  debt  contracted  before  the  debtor's 
cesmo  bonorum,  in  Holland,  Lord  Hardwicke  observed,  that 
the  cession  in  the  country  in  which  it  was  made,  discharged  the 
person,  but  not  the  future  property  of  the  debtor.  This  has 
been  considered  as  implying  the  opinion  of  the  chancellor  to 
be,  that  if  it  had  discharged  the  future  property  also,  the  de- 
cision would  have  been  a  different  one,  and  consequently  the 
bankrupt  law  of  Holland  would  have  been  taken  as  the  guide 
of  the  court.    This  reasoning  is  far  from  being  conclusive. 

In  the  case  of  BaUantine  v.  Oolding,  cited  in  Cooke's  B.  L., 
Lord  Mansfield  is  said  to  have  holden  as  a  general  principle, 
that  '^^where  there  is  a  discharge  by  the  law  in  one  country,  it 
will  be  a  discharge  in  another."  But  as  in  weighing  the  decis- 
ion of  courts,  we  much  rather  attend  to  what  is  done  than  to 
what  is  said,  we  cannot  conclude  that  his  lordship  admitted  this 
principle  UUo  senau;  for  this  is  quite  inconsistent  with  his  decision 
in  the  case  of  Waring  v.  Knight,  already  cited,  in  which  he  held 
a  disch^|:ge  in  England  not  to  be  any  in  the  West  Indies.  In 
considering  the  facts  of  this  case,  BaUantine  v.  Oolding,  we  find 
all  that  it  was  necessary,  and,  therefore,  all  that  it  was  intended . 
to  decide,  is,  that  a  discharge  in  the  countiy  where  the  debtor 
resides,  contracts  the  debt,  and  is  discharged,  is  a  discharge 
elsewhere.     Golding  resided,  contracted  the  debt,  and  was  dis* 
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charged  in  Ireland.  In  the  case  of  Quin  v.  Kee/e^  2  H.  BL  553, 
the  court  noticed  the  difference  between  a  certificate  granted  out 
of  the  countiy  in  which  the  debt  was  created,  and  one  granted 
in  that  country,  and  refused  relief  on  a  motion  to  dischaige  the 
bail.  It  appeared  that  the  debt  had  been  contracted  in  England, 
and  the  certificate  obtained  in  Ireland;  and  the  same  considera- 
tion likely  induced  the  judgment  of  the  court  in  the  case  of 
Smith  T.  Buchanan,  already  cited,  in  which  the  debt  was  con- 
tracted in  England  and  the  certificate  obtained  in  Maryland. 
From  a  view  of  the  English  authorities,  it  foUows,  that  the 
tribunals  of  that  country  do  not  allow  the  dischaige  of  a  bank- 
rupt, obtained  abroad,  to  bar  a  debt  created  in  England  towards 
a  British  subject. 

We  cannot  find  that  there  eyer  was  a  decision  of  the  supreme 
court  of  the  United  States  on  the  question  under  consideration. 
It  was  twice  sent  up  for  final  determination  in  that  tribunal.  In 
the  one  case  the  cause  went  off. on  another  ground:  Emery  t. 
Oreenwood,  3  Dall.  869;  in  the  other  the  court  was  of  opinion 
that  the  question  was  informally  presented:  Dewhari-?.  Coul- 
thaid.  Id.  409. 

In  the  circuit  courts  of  the  United  States,  it  appears  to  have 
been  thrice  determined.  In  Massachusetts  district,  in  Emery  t. 
Oreenwood,  3  Dall.  369,  the  parties  were  both  citizens  of  that 
district,  and  the  debt  had  been  contracted  there;  the  defendant 
afterwards  removed  his  domicile  to  Philadelphia,  where  he 
obtained  a  legal  discharge,  being  afterwards  occasionally  in 
Boston,  he  was  sued  for  the  old  debt  and  pleaded  his  Pennsyl- 
vania discharge.  The  court,  presfided  over  by  Iredell,  J. ,  circum- 
Bcribed  the  operation  of  the  discharge  to  the  state  in  which  it 
was  given.  A  different  decision  is  said  to  have  taken  place  in 
the  Bhode  Island  district,  the  court  being  presided  over  by 
Wilson,  J. :  Id.  in  noiia.  In  the  Pennsylvania  district  the  court 
presided  over  by  Washington,  J.,  supported  the  opinion  of 
Iredell,  J.,  saying  that  a  defendant  claiming  a  discharge  under 
a  certificate  of  bankruptcy  obtained  in  a  foreigA  country,  should 
show  that  the  debt  was  created  there:  Oreen  v.  Sarmienio. 
There  is  not  any  report  of  this  case,  it  is  cited  from  Cooper^a 
Justinian,  623. 

In  the  state  of  Massachusetts  a  dischaige  under  the  insolv 
ent  laws  of  another  state  has  often  been  holden  to  afford  no 
protection  against  a  prior  debt  contracted  in  the  former  state. 
In  the  case  of  Proctor  v.  Moore,  1  Mass.  198,  the  defendant 
naving  his  domicile  in  Gonnectiout,  being  oooasionally  in  Mias* 
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Bachusetts,  gave  his  note  to  the  plaintiff,  and  returning  home 
was  afterwards  discharged  by  the  legislature  of  Conneotiout. 
Being  now  sued  in  Massachusetts,  he  sought  to  avail  himself  of 
the  discharge,  but  the  court  held  his  plea  bad,  as  it  did  not 
show  that  the  contract  was  made,  and  the  plaintiff  resided  in 
Connecticut;  for  unless  he  was  an  inhabitant  of  Connecticut  at 
the  time  of  the  contract,  the  proceedings  of  the  legislature 
could  not  bind  him,  which,  the  court  added,  they  had  repeat- 
edly decided. 

The  question  has  met  with  the  same  determination  in  the 
state  of  New  York.  In  the  case  of  Smith  v.  Smithy  2  Johns. 
235  [3  Am.  Dec.  410],  the  defendant,  an  inhabitant  of  Rhode 
Island,  being  on  a  visit  to  Massachusetts,  had  given  his  note  to 
the  plaintiff,  and  returning  home  had  taken  the  benefit  of  the 
insolvent  laws  of  Rhode  Island.  He  was  sued  in  New  York, 
and  the  court  held  that  the  discharge  could  be  no  bar  out  of 
the  state  of  Rhode  Island.  The  student  will  notice  this  as  a 
much  stronger  case  than  any  that  have  been  cited.  Hitherto 
we  have  seen  courts  protecting  their  own  citizens,  or  persons 
trading  or  residing  in  the  state  against  discharges  obtained 
abroad;  here  is  a  court  exclusively  confirming  the  operation  of 
bankrupt  laws  to  the  country  in  which  they  were  enacted;  even 
when  the  creditors  did  not  give  credit,  or  resided  in  the  state. 
In  the  case  of  Van  Raugh  v.  Van  Arsdaln,  3  Cai.  154  [2  Am. 
Pec.  259],  the  court  said,  **  the  insolvent  laws  of  another  state 
cannot  take  away  the  rights  of  a  citizen  of  this  state  to  sue  here 
upon  a  contract  made  here,  and  which  is  binding  by  our  laws." 

The  first  adjudication  that  is  recorded  as  having  taken  place 
in  Pennsylvania,  on  the  subject  under  consideration,  is  to  be 
found  in  the  case  of  James  v.  Alien.  Chief  Justice  Bhippen  de- 
clared it  to  be  the  opinion  of  the  court,  that  insolvent  laws  had 
never  been  considered  as  binding  out  of  the  state  that  made 
them:  1  Dall.  191.  Shortly  after  was  decided  the  case  of  Miliar 
v.  Hall,  1  Dall.  128,  cited  in  the  beginning  of  this  opinion. 
The  defendant  resided  in  Baltimore,  and  was  discharged  from 
his  debts  under  the  laws  of  Maryland.  He  had  received  the 
money  which  was  the  ground  of  the  debt,  in  Baltimore,  but  the 
Agreement  under  which  he  had  received  it  took  place  in  Fenn- 
sylvania,  where  the  plaintiff  had  his  domicile,  and  where  the  suit 
was  brought,  and  it  was  holden  that  his  certificate  protected 
him.  This  decision  is  apparently  at  variance  with  that  given 
in  the  preceding  one,  but  only  apparently  so.  The  law  of 
Maryland,  according  to  the  first,  is  not  binding  out  of  that  state; 
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in  the  latter  oasa^  the  decision  is  that  the  law  of  Maryland  is  Ixnd* 
ing  upon  the  debt  created  there,  and  jostly  destzoja  it,  eodem 
modo  quo  congtruUur^  desiruitur.  It  arose  and  was  diasolTed 
under  one  law,  and  being  dissolved  by  the  law  under  which  it 
was  created,  it  must  be  recognized  eyeiywhere  else  as  rightfully 
dissolyed.  It  is  true,  in  deliyering  the  opinion  of  the  court, 
Ohief  Justice  McKean  used  a  different,  but  not  an  opposite  or 
contrary  reasoning.  But  in  the  decision  of  courts  we  should 
rather  attend  to  what  is  done  by  the  court,  than  to  what  is  said 
by  the  organ  through  which  this  judgment  is  conreyed. 

In  the  cases  of  IhompBon  y.  Young,  1  Dall.  294,  and  Donald* 
son  y.  Chamberlain^  2  Id.  100,  the  defendants  being  residents  of 
Maryland,  and  haying  taken  the  benefit  of  the  insolvent  laws  of 
that  state,  were  protected  by  the  courts  of  Fennsylyania.  In 
the  first  case,  the  debt  was  created  in  Maryland,  as  appears 
from  the  report,  and  we  conjecture  that  this  was  the  case  in  the 
other,  as  the  court  grounded  their  decision  on  the  authority  of 
MiUar  y.  MaU,  from  which  it  is  probable  the  case  was  a  paralld 
one.  In  the  case  of  Haines  y.  Jdlandemlle,  2  Dall.  256,  both 
parties  were  British,  and  the  debt  created  and  the  certificate 
obtained  in  the  common  country,  and  the  defendant  was  pro- 
tected by  the  courts  of  Pennsylyania;  and,  under  similar  cir- 
cumstances, the  party  being  French,  the  defendant  was  like* 
wise  protected  in  that  state,  in  the  case  of  Lederq  y.  BoucheUe^ 
cited  1  Dall.  257. 

From  a  review  of  these  American  cases,  and  they  are  all  those 
to  which  we  have  been  able  to  recur,  it  appears  that  relief  has 
ever  been  extended  to  bankrupts  who  had  been  discharged  in 
the  country  in  which  the  debt  was  created;  no  instance  occurs 
in  which  it  was  denied.  In  one  case  only.  Proctor  v.  Moore, 
the  court  appears  to  have  expected,  as  an  additional  requisite, 
that  the  plaintiff  should  also  have,  at  the  time  of  the  contract, 
his  domicile  in  the  country  in  which  the  debt  was  created. 

Comparing  the  American  with  British  cases,  we  find  no  differ* 
ence  in  the  general  conclusion,  except  in  some  early  decisions 
holding  the  bankrupt  laws  not  to  extend  to  the  West  Indies  or 
the  American  provinces.  The  courts  in  England  have,  how* 
ever,  so  far  taken  notice  of  the  bankrupt  laws  of  other  countries 
as  to  consider  the  assignment  of  bankrupt's  effects  in  other 
countries,  although  in  fact  made  in  tntn^um,  and  consequently 
allow  assignees  deriving  their  titles  under  foreign  ordinances  to 
sue  in  England  for  debts  due  to  their  bankrupt's  estate:  Hunt 
V.  Potts,  4  T.  B.  182,  192.    We  find  it  nowhere  adjudged  that  a 
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certificate  obtained  out  of  the  coontiy  where  the  debt  was 
created  afforded  any  protection  out  of  the  counfaj  in  which  the 
discharge  was  obtained.  In  Terrasson'a  ccae^  on  which  Mr. 
Duponceau  has  f  ayored  the  American  jurists  with  the  opinion  of 
learned  counsel  in  Paris,  we  are  not  satisfied,  from  the  statA- 
ment  of  facts,  that  the  lawyers  consulted  intended  that  what 
they  said  should  be  construed  to  extend  to  debts  contracted  out 
of  Pennsylvania,  although  it  must  be  admitted  that  the  general 
way  in  which  they  argue  leads  to  that  conclusion:  Cooper's 
Bank.  L.  App. 

We  cannot  find  that  in  any  case,  either  in  England  ox  the 
United  States,  persons  not  domiciliated  in  the  country  in  which 
the  certificate  was  obtained,  were  bound  by  the  discharge,  when 
the  debt  was  not  contracted  there.  The  authority  of  no  ad- 
judged case  would  support  us  in  solving  the  question  under  con- 
sideration in  the  affirmative. 

Let  us  now  examine  the  question  according  to  the  ideas  of  the 
civil,  or  the  Bomim  law  writers.  They  all  admit,  that  all  business 
and  transactions  in  court  and  out  of  court,  whether  testamentaiy 
or  other  conveyance  or  acts,  which  are  regularly  done,  accord- 
ing to  the  laws  of  the  place  in  which  they  take  place,  are  valid 
also  in  other  countries  even  where  a  different  law  prevails,  and 
where,  had  they  been  so  transacted,  they  would  not  have  been 
valid.  This  principle,  however,  must  be  admitted  with  some 
caution.  In  testamentary  cases  it  is  also  true,  that  the  laws  of 
the  country  where  the  succession  is  opened  will  be  binding 
throughout  the  world,  i.  6.,  that  if  the  executor,  administrator 
or  curator  dispose  of  the  assets  according  to  the  law*  of  the 
country,  he  will  be  protected  even  from  the  claims  of  creditors 
residing  abroad.  But  this  is  only  an  elucidation  of  the  principle 
we  have  deduced  from  the  British  and  American  cases,  viz.,  that 
the  lex  loci  of  the  contract  must  regulate  it  throughout  the 
world.  If  A.  contracts  with  B.  in  London,  and  B.  dies  in  Paris, 
where  C.  proves  the  will  and  has  letters  testamentary,  A.'s  claim 
rests  on  an  express  contract  with  B.  in  London,  and  an  implied 
one  with  0.  in  Paris;  for*0.,  in  taking  up  the  execution  of  the 
will,  and  possessing  himself  with  the  estate  of  A.,  became  bound 
to  pay  his  debts  according  to  the  laws  of  France,  on  which  the 
law  raises  an  implied  promise  to  each  creditor  to  pay  him  what 
is  due  to  him  according  to  the  lex  loci  of  both  places  respect- 
ively; but  the  mode  of  payment,  the  order  of  procedure,  the 
time,  must  be  regulated  in  all  cases  according  to  the  lex  loci  of 
the  country  in  which  letters  testamentary  are  granted. 
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In  the  same  manner  would  be  regulated  the  rights  of  the 
creditors  of  a  bankrupt  against  the  syndics,  assignees  or  trustees 
of  the  estate;  for  the  obligation  of  the  syndics,  etc.,  which  is 
the  correllatiye  of  the  rights  of  each  creditor,  is  produced  by  the 
implied  contract,  resulting  from  the  acceptance  of  the  office  or 
trust.  In  considering,  therefore,  the  original  claim  of  each 
creditor  on  the  debtor,  the  law  of  the  place  where  the  contract 
took  place  must  be  the  rule;  but  in  considering  the  mode  of 
payment,  the  precedence,  the  proportion  and  time  of  payment, 
the  law  of  the  place  where  the  bankruptcy  was  opened  must 
prevail,  because  it  is  the  lex  loci,  the  law  of  the  place  where  the 
syndics,  etc.,  contracted  the  obligation  to  manage  the  estate. 
Proceedings  in  cases  of  bankruptcies  may  well  be  likened  to 
proceedings  on  successions,  bankruptcies  being  successions  in 
cases  of  commercial  or  civil  death;  but  the  resemblance  stops 
there;  the  consequences  as  to  the  person  or  the  future  property 
of  the  bankrupt  or  debtor  canuot  be  explained  by  anything  in 
the  case  of  a  succession,  which  is  that  in  which  the  original 
debtor  has  ceased  to  exist,  both  civilly  and  naturally. 

That  the  law  of  the  county  where  the  debt  was  created  must  ' 
govern  the  case  in  the  country  where  the  discharge  was  ob- 
tained, cannot  be  denied.  The  moral  obligation  becomes  a 
legal  one — that  is,  receives  its  binding  force  faro  legia  from  the 
lex  loci,  which  eodemmodo  quo conslruitur,  eodem modo  destruiiur. 
The  lex  loci  is,  then,  that  which  the  parties  considered  as  that 
which  was  to  enforce  the  obligation  of  the  contract;  it  is  one  to 
which  they  gave  their  assent;  they  must  take  it  for  better  and 
for  wovse.  But  to  consider  the  law  of  the  domicile  of  the  debtor 
to  be  changed  at  his  pleasure,  as  that  which  is  to  govern  the 
case,  from  the  circumstance  that  the  bankruptcy  was  declared 
there,  and  thus  to  allow  one  party  to  choose  the  law  by  which 
the  rights  of  his  creditors  are  to  be  regulated,  would  be  mani* 
festly  unjust.  The  debtor  might  seek  some  remote  comer  of 
the  world  where  one  tenth  of  his  creditors,  and  perhaps  one 
single  creditor,  might  dictate  the  terms  of  the  discharge. 
Hence,  whatever  may  be  said,  arguendo,  by  any  judge  or  coun- 
sel, we  find  no  case  in  which  a  judge  decided  that  the  law  of 
the  place  where  the  bankruptcy  was  declared  is  to  be  regarded 
out  of  it,  when  that  country  was  not  at  the  same  time  that  in 
which  the  debt  was  contracted,  or  the  joint  domicile  of  both 
parties,  or  when  the  creditor  was  not  an  actual  party  to  the 
proceedings. 

In  most  countries,  the  bankrupt  law  is  meant  to  protect  the 
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honest  but  unfortunate  debtor  in  the  acquisition  of  future  prop- 
erty for  his  own  benefit.  Humanity  would  seem  to  claim  that 
the  laws  of  all  commercial  countries  should  be  ancillary  to  each 
other,  and  that  the  benign  intention  of  the  laws  of  the  country 
in  which  a  certificate  of  discharge  is  obtained  should  not  be 
defeated  by  the  tribunals  of  other  countries  in  which  the  person 
or  future  property  of  a  discharged  bankrupt  may  afterwards 
happen  to  be  found;  but  creditors  have  also  rights  which  human* 
ity  cannot  disregard,  and  which  legislatures  and  courts  of  jus- 
tice must  protect. 

If  it  were  possible  that  an  universal  code  of  commerce  could 
be  devised,  by  which  the  proceedings  which  precede  the  issuing 
of  a  certificate  of  bankruptcy  should  be  so  regulated  as  to  allow 
to  present  and  absent  creditors  an  equal  opportunity  of  having 
their  claims  attended  to,  and  to  contest  the  pretensions  of  the 
debtor  to  his  discharge,  then  could  it  be  with  propriety  con- 
tended that  proceedings  in  case  of  bankruptcy  ought  to  have 
the  same  effect  throughout  the  world,  and  equally  bind  the  most 
distant  as  the  next-door  creditor.  But  alas!  very  little  reflection 
must  bring  the  conviction  that  this  is  an  Utopian  scheme.  Com- 
merce now  embraces  the  four  parts  of  the  world.  How  is  notice 
to  be  conveyed  to  merchants  scattered  over  the  surface  of  the 
globe  ?  What  length  of  time  must  elapse,  if  the  opportunity  is 
afforded,  as  justice  requires,  to  each  creditor  to  establish  his 
right,  take  notice  of,  contest  and  disprove  the  allegations  of  the 
debtor?  Will  not  the  necessary  delay  defeat  the  object  in  view  ? 
How  many  creditors  must  prefer  the  abandonment  of  their 
rights,  rather  than  incur  the  trouble,  vexation  and  expense 
attending  the  assertion  of  them  ?  If  an  universal  legislature  is 
required  to  frame  this  universal  law,  how  are  we  sure  that  any- 
thing short  of  an  universal  judiciary  will  prevent  partiality  in 
the  execution  of  it? 

But,  it  is  asked,  shall  the  unfortunate  debtor  be  ever  without 
relief ;  shall  he  pine  and  languish  in  misery  as  long  as  he  lives? 
The  claim  of  misfortune  to  ease  its  burden  on  the  shoulders 
even  of  the  fortunate,  must  be  sparingly  enforced.  Humanity 
can  require  no  more  from  the  bankrupt  than  that  the  country  in 
which  he  has  asserted  his  claim  to  relief,  and  against  those  to 
whom  he  has  afforded  an  opportunity  to  contest  it,  his  person 
and  future  property  should  be  protected.  Perhaps  it  is  inexpe- 
dient that  this  protection  should  extend  to  a  wider  circle.  It 
vdll,  in  most  cases,  afford  to  the  exertions  of  honest  industry  a 
scope  ample  enough  to  insure  to  the  honest  debtor  and  his 
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family  a  decent  support.  If  the  means  of  laonching  into  more 
extensiTo  speonlations  are  lost  to  him,  his  misfortune  wiU,  in 
some  degree,  compensate  the  damage  his  creditors  haTe  sus- 
tained, as  his  example  will  restrain  otiiers  from  rash  enterprises. 
Until  now  we  have  considered  all  bankrapts,  as  persons  merd j 
unfortunate,  not  tainted  with  fraud  or  chargeable  with  anj  in- 
discretion. The  law,  however,  presumes  fraud  in  all  cases  of 
bankruptcy — that  of  Spain  has  a  particular  provision  in  this 
respect:  Mendet  v.  Lari(mda*8  Syndics,  3  Martin,  706.  That  of 
France,  for  a  long  time,  subjected  persons  who  ceded  their 
goods  to  their  creditors,  to  ignominy;  in  some  proyinces  they 
were  compelled  to  wear  a  green  cap.  Fraud  being  legally  pre- 
sumed in  a  bankrupt,  the  greater  part  of  insolvents  are  fraud- 
ulent debtors;  out  of  those  free  from  fraud,  the  greater  number 
are  perhaps  chargeable  with  rashness  and  indiscretion.  While 
the  law  therefore  cannot  extend  its  benign  influence  to  both 
creditors  and  debtors,  we  cannot  wonder  that  it  should  deny  it 
to  those  among  whom  the  fraudulent,  the  rash,  and  the  indis- 
creet constitute  a  majority. 

From  the  best  consideration  we  are  able  to  give  to  the  ques* 
tion  under  examination,  we  must  solve  it  in  the  negative,  and 
declare  our  opinion  that  a  certificate  of  bankruptcy  obtained 
abroad  cannot  protect,  in  this  state,  the  person  or  future  prop- 
erty of  the  debtor  against  a  claim  of  a  citizen  of  the  United 
States,  for  a  debt  contracted  in  the  United  States.  This  ab- 
stract proposition  extends  itself  with  more  force  to  the  present 
case,  as  the  certificate  was  obtained  in  England,  where  the  tri- 
bunals avowedly  deny  to  bankrupts  discharged  in  other  coun- 
tries any  protection  against  the  claims  of  British  creditors,  for 
debts  contracted  in  Great  Britain;  for,  from  this  circumstance, 
we  must  conclude  that  the  law  being  thus  settled  there,  little 
care  is  taken  in  proceedings  on  a  bankruptcy  to  protect  the 
interest  of  absent  creditors.  Indeed,  in  the  present  case,  evi- 
dence is  spread  on  the  record  that  the  proceedings  ripened  into 
a  discharge  in  the  short  space  of  sixty  days — a  time  too  short 
for  American  creditors  to  have  received  notice  and  attend. 

A  circumstance  has  been  noticed  by  the  court  from  which  tfa« 
defendant  meant  to  place  his  case  in  a  different  point  of  view 
than  the  one  in  which  the  coturt  think  they  must  consider  it. 
It  is  stated  that  the  defendant,  at  the  time  of  the  contract,  and 
in  the  knowledge  of  the  plaintiff,  was  a  partner  of  Sloane,  of 
Liverpool,  and  kept  a  branch  of  the  house  of  Sloane  &  MoMillaii 
in  Charleston,  South  Carolina,  from  which  the  inference  is  in* 
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tended  to  be  dxemn  that  the  debt  was  created  with  a  British 
house,  and,  therefore,  with  a  reference  to  British  laws;  in  other 
-words,  that  the  defendant,  at  the  time  the  debt  was  created, 
had  his  domicile  in  Liverpool,  when  he  kept  a  trading  house  in 
Charleston,  South  Carolina;  and  that  as  the  certificate  was  ob- 
tained in  the  country  in  which  the  debtor  had  a  domicile  when 
he  contracted  the  debt,  the  debt  must  be  dissolved  by  the  effect 
of  the  certificate.  The  partners  of  a  mercantile  house  have  each 
his  respective  domicile  where  they  respectively  dwell;  other- 
wise a  man  might  have  his  domicile  where  he  never  set  his  foot. 
But  admitting  the  domicile  of  the  defendant  to  have  been  in 
Liverpool,  still  he  must  fail,  according  to  the  decisions  in  Proo 
tor  V.  Moore,  and  Smith  v.  Smith. 

The  district  court,  in  the  judgment  of  this  court,  erred  in  sus- 
taining the  defendant's  plea.  Its  judgment  must,  therefore,  be 
reversed  and  annulled;  and  this  court,  for  the  reasons  afore- 
said, doth  adjudge  and  decree  that  the  plaintiff  do  recover  the 
sum  acknowledged  by  the  defendant  to  be  due,  and  claimed  in 
the  petition,  with  interest  from  the  date  of  the  first  prooess, 
and  costs. 

8m  »  nmilar  doctrine  in  Mibte  v.  Moreion^  anU^  468. 


Faurie  v.  Morin. 

[4  M4Bm,  89.] 

Fbomibs  Vonx — A  promise  made  in  eomddemtion  of  the  governor  being  pre- 
▼Mled  on  by  the  promiBee  to  appoint  the  pionuaor  to  an  offioe  ia  not 
binding,  being  against  public  policy. 

Afpsal  from  the  district  court.  Faurie  brought  an  action  on 
a  written  contract  by  which  Morin  promised  to  pay  her  a  cer- 
tain sum  in  monthly  installments.  It  appeared  that  plaintiff's 
husband,  now  deceased,  had  formerly  held  the  office  of  public 
auctioneer,  and  that  it  was  represented  to  defendant  that  the 
plaintiff  had  influence  with  the  governor,  who,  the  defendant 
was  informed,  had  a  right  to  grant  away  one  half  the  profits  of 
the  office  of  public  auctioneer;  that  in  consideration  of  plaint^ 
iff 's  using  her  influence  with  the  governor  to  obtain  for  defend- 
ant an  appointment  to  that  office,  he  promised  to  pay  plaintiff 
the  sum  per  annum  expressed  in  the  writing.  Depositions  were 
produced  showing  that  such  was  the  consideration  of  the  prom- 
ise, and  that  such  influence  had  been  actually  used.     Defend* 


702  GuiLLOT  V.  DossAT.  [Loaisiaua, 

ant  had  received  the  appointment.    Judgment  being  given  fot 
the  defendant,  the  plaintiff  appealed. 

Livingston,  for  the  plaintiff. 

Turner f  contra,  to  show  that  the  contract  was  void,  the  con- 
sideration being  against  public  policy,  cited  MackareU  t.  Tbd" 
derick,  Cro.  Car.  337,  353,  361;  Morris  v.  Chapman,  T.  Jones, 
24;'  Martin  v.  Blytheman,  Telv.  197;  Parsovis  v.  Thompson,  H. 
Bl.  322;  Qarfori  v.  Fearm,  Id.  327;  Blackford  v.  Preston,  8  T. 
R.  69;  Nerot  v.  Wallace,  3  Id.  22;  SmUh  v.  Bromley,  Doug.  676; 
TFai/nd  v.  Reed,  5  T.  R.  599;  Vandike  v.  fiewTi^,  1  East,  98; 
Boothe  V.  Hodgson,  6  T.  R.  405;  ifite/ie^  v.  Cochbwm,  2  H.  Bl. 
379;  AvbeH  v.  Jfoce,  2  Bos.  &  P.  371. 

By  Court,  Mabtin,  J.  It  appears  to  this  court,  that  the 
promise  of  the  defendant  Morin  cannot  support  the  action. 
From  the  instrument  itself,  it  is  manifest  that  the  only  consid- 
eration on  which  it  rests  is  the  illegal  condition  on  which  it  is 
stated  that  the  office  was  obtained.  This  condition  is  contraiy 
to  sound  policy.  Offices  are  to  be  granted  absolutely  without 
any  condition.  It  is  not  in  the  power  of  the  grantor  to  lessen 
the  emoluments  which  the  law  has  affixed  to  the  discharge  of 
official  duties;  it  matters  not  to  what  use  the  share  of  emola- 
ment,  thus  carved  out,  is  applied.  The  public  will  be  ill  served, 
if  the  circle  within  which  an  officer  is  to  be  selected,  is  nar- 
rowed by  a  reduction  of  the  legal  emoluments.  If  these  are 
withdrawn  from  the  incumbent,  he  may  be  placed  under  the 
temptation  of  compensating  himself  by  speculation,  extortion 
and  fraud.  The  condition  under  which  the  office  was  obtained 
being  illegal  and  void,  it  follows  that  the  promise  cannot  sup- 
port an  action. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


GUILLOT   V.  DOSSAT. 

[A  Mabxdi,  908.] 

Qbuoatiov  of  Joiira^wvxR. — ^A  joint-owner  it  bonnd  to  tbak  esie  whiob 
pmdent  men  ordinarily  have  of  their  property. 

Appeal  from  the  district  court.   The  opinion  statoa  the  oaae 

PaHleUe,  for  the  plaintiff. 
Seghers,  contra. 
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By  Court,  Mabtin,  J.  The  parties  were  joint-owners  of  a 
slave,  the  plaintiff  for  nineteen  twentieths,  the  defendant  for 
one  twentieth.  During  the  contest  for  the  ownership  of  the 
slave,  he  was  kept,  without  any  opposition  on  the  part  of  the 
plaintiff,  by  the  defendant,  who  having  finally  been  ordered  by 
the  court  to  deliver  him  to  the  sheriff,  that  a  division  might 
take  place  by  a  licitation,  failed  to  produce  him,  and  now  being 
sued,  resists  the  plaintiffs  claim  on  the  ground  that  the  slave 
ran  away,  without  any  fault  on  the  part  of  the  defendant.  The 
plaintiff  contends  that,  admitting  this  to  be  the  case,  the  de- 
fendant did  not  take  any  step  for  the  capture  of  the  slave,  as 
he  was  bound  to  do,  neither  did  he  apprise  the  plaintiff  of  the 
flight  of  the  slave,  that  he  might  take  the  steps  which  the  de- 
fendant is  alleged  to  have  neglected;  so  the  only  question  for 
the  decision  of  this  court  is,  whether  the  qwui  contract  of 
joint-ownership  imposes  the  obligation  of  exercising  ordinary 
diligence  on  the  property  which  is  the  object  of  it,  or  whether 
fraud  alone  renders  the  joint-owner  liable?  The  contract  of 
partnership  is  the  one  which  bears  the  greatest  resemblance  to 
the  quasi  contract  of  joint-ownership.  The  actions  pro  socio, 
/amUce  erdscundoB  et  communi  dividundo  appear  to  be  regulated 
by  the  same  principles. 

In  the  Institutes,  lib.  d.,  tit.  27,  de  dolo  et  culpa  a  socio  pns- 
stantis,  we  are  informed  that  it  had  been  a  question  whether  a 
partner,  like  a  depositary,  be  accountable  for  fraud  only,  or  for 
negligence  also,  and  that  the  better  opinion  is  that  he  is  answer- 
able for  aU  damages  which  happen  through  his  fault.  Prceva- 
lent  iamen  eliam  culpcs  nomine  ieneri  eum.  We  are  next  told  that 
the  utmost  diligence,  exactissimam  diligentiam,  is  not  required 
of  him;  that  a  partner  is  not  liable  for  damages  if  he  has  used 
the  same  care  and  diligence  in  respect  of  the  partnership's  prop- 
erty, which  he  usually  bestows  on  his  own;  and  that  whoever 
chooses  a  negligent  man  for  his  partner,  must  lay  the  blame  on 
himself  only,  and  impute  his  misfortune  to  his  ill  choice :  Coop- 
er's Instit.  283.  Here  the  conclusion  seems  to  be  at  war  with  the 
premises — the  principle  with  the  commentary.  The  contracts  of 
partnership  and  deposit  are  assimilated,  yet  they  widely  differ; 
the  one  is  for  the  benefit  of  both  parties,  the  other  for  that  of 
one  of  them  only.  We  are  told  the  partner  is  liable  for  his  fraud 
only,  afterwards  for  his  fault  also — his  negligence,  cidpcB,  i.  c, 
deMuB  atque  negligenticB  nomine.  Finally,  it  is  concluded,  that 
if  he  uses  with  regard  to  the  joint,  the  same  diligence  which  he 
bestows  on  his  personal  property,  he  is  not  liable,  yet  the  ab- 
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sence  of  that  diligence  would  constitute  fraud.  The  contract 
being  useful  to  the  partner,  who  holds  the  property,  he  ought 
to  be  bound  to  carefulness;  not  so  the  depositary;  for  the  de- 
posit being  only  a  charge  to  him,  he  ought  to  be  bound  to  hon- 
esty only. 

The  Digest,  L.  Contractus,  23,  distinguishes  two  lands  of 
contracts — those  in  which  fraud  alone  gives  room  to  repetition, 
qvi  dolum  dunUaxai  recipiunt,  as  that  of  deposit;  the  other, 
those  which  besides  good  faith  require  diligence,  as  that  of 
partnership:  CorUractua  qwidam  dolum  dwndaxat  recipiunl,  qui- 
dam  et  dolum  et  culpam.  Dolum  ionium  deposUum . . .  ,90cMas  et 
rei  communio  dolum  et  culpam  recipiunt.  In  contracts  and  quasi 
contracts  which  are  for  the  reciprocal  adyantage  of  the  parties, 
as  those  of  sale,  exchange,  partnership,  and  in  the  quasi  con- 
tract of  ownership,  that  care  is  required  as  to  the  thing  which 
is  the  object  of  the  contract,  or  quasi  contract,  which  prudent 
men  usually  bestow  on  their  own:  In  socielate^  dolus  el  culpa 
prcBSiatur,  ff.  1. 13,  tit.  6, 1.  5,  s.  2. 

The  court  concludes  that  a  joint  owner  cannot  dischaigs 
himself  of  his  responsibility,  in  case  of  the  loss  of  the  thing, 
by  showing  that  he  has  bestowed  on  it  the  same  care  which  he 
bestows  on  his  separate  property,  but  is  bound  to  show  that  he 
took  of  it  that  care  which  men  ordinarily  take  of  their  prop- 
erty: See  Pothier's  Observation  Generale,  etc.,  2  Contrat  de 
Manage  in  finem.  This  is  the  principle  of  the  Boman  and  of 
the  common  law  of  England:  Jones  on  Bailment. 

The  statement  of  facts  admits  that  the  defendant  uses  his 
negroes  well  and  takes  good  care  of  them;  likewise  that  he 
used  equally  well,  and  took  the  same  care  of  the  slave  in  ques- 
tion. This  establishes  the  fact  that  the  slave  ran  away,  without 
any  fault  on  the  part  of  the  defendant;  but  the  plaintiff  charges 
that  the  slave  failed  to  be  arrested  and  recovered  by  the  uttei 
neglect  of  the  defendant.  The  defendant  does  not  show  that 
he  took  any  step  for  the  recovery  of  the  slave,  after  he  fled.  It 
is  true  he  had  the  name  of  the  slaves  registered  with  the  derk 
of  the  parish  court  under  a  provision  of  an  act  of  the  legisla- 
ture: Martin's  Digest,  Black  Code,  n.  26.  This  precaution 
would  indeed  have  protected  the  owners  against  some  liability 
in  case  of  theft  committed  by  the  runaway,  but  could  not  lead 
to  his  arrest.  Towards  this  it  does  not  appear  that  the  defend- 
ant made  one  single  effort;  neither  did  he  by  warning  to  the 
plaintiff,  his  joint-owner,  who  was  in  the  city,  enable  the  latter 
to  make  any  diligence.    Most  men  ordinarily  take  some  steps 
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to  procure  the  arrest  of  their  runaway  Blaves.  Some  adTertise 
-them  in  the  gasettes;  others  think  that  this  step  puts  the  slave 
on  his  gnard  and  refrain  from  advertifiing;  bat  thej  seldom 
neglect  to  apprise  constables,  or  other  fit  persons,  of  the  flight, 
^and  offer  some  reward  to  excite  attention.  It  is  trae  that  there 
4ure  cases  in  which  all  this  becomes  useless;  as  when  the  first 
jiewB  of  the  flight  is  that  of  the  slare  having  sailed  in  a  Tessel 
bound  to  some  very  distant  or  unknown  port,  or  to  a  conntiy 
from  which  runaway  slaTCS  cannot  be  recovered.  But  these  are 
•extreme  cases.  Could  the  defendant  show  any  like  droum- 
«tance  it  would  repel  the  daim  of  the  plaintiff.  It  is  con- 
tended that  the  taking  of  the  steps  mentioned  is  not  often 
susceptible  of  proof;  as  when  the  persons  employed  to  arrest 
runaways  are  themselves  slaves,  and  cannot  testify.  This 
•surely  is  a  difficulty,  but  orders  in  such  cases  might  be  given 
in  presence  or  through  the  channel  of  free  persona  He  who 
is  bound  to  do  an  act  must  secure  evidence  of  his  performing 
it,  otherwise  de  non  exiatenHbus  ei  non aj^parerUibua  eademesilex. 
We  think  ourselves  bound  to  say  that  the  plaintiff  ought  to 
iiave  recovered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed 
juod  this  court  doth  order,  adjudge  and  decree  that  the  plaintiff 
do  recover  from  the  defendant  the  sum  of  seven  hundred  and 
«ixty  dollars,  being  the  nineteen  twentieths  of  that  of  eight  hun- 
•dred,  which  appears  from  the  record  to  have  been  the  agreed 
value  of  the  slave,  between  the  partners,  with  costs. 

On  motion  of  the  defendant,  and  with  the  consent  of  the 
plaintiff,  the  judgment  is  amended,  and  it  is  further  ordered, 
Adjudged  and  decreed  that  the  defendant  shall  be  and  remain 
the  sole  and  absolute  owner  of  the  slave  Dimanche,  on  the  pay- 
jnent  of  the  sum  decreed. 


Blanqus  V.  Pbttavin. 


itenav  Adiobaltt  SxNmrcH.-— ThoBcnteiiosof  afotvignooiirlof  adniialty 
is  oondiniYe  m  to  the  Dationsl  ehaiacter  of  the 


Afpbal  from  the  district  court.    The  case  states  the  opinion* 
MoreaUg  for  the  plaintiff. 
Jhi/ncQUf  contra. 

Am.  Dao.  Vou  VI*i6 
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By  Court,  Debbiomt,  J.  The  plaintiff  and  appellant,  as  owxwr 
of  the  brig  James  Binker,  of  New  Orleans,  and  her  cargo,  con- 
demned at  Tortola,  in  the  year  1805,  brought  this  action  against 
the  defendants  and  appellees,  as  underwriters,  to  recover  the 
amount  by  them  insured.  They  resist  the  claim,  on  the  ground 
that  the  property  was  not  neutral  as  warranted.  On  that  ques- 
tion an  important  question  first  presents  itself:  Whether  the 
sentence  of  a  foreign  court  of  admiralty,  pronouncing  the  prop- 
erty captured  to  be  enemy's  property,  is  conclusiTe  evidence  of 
the  fact. 

This  interesting  question,  after  having  been  several  times  de- 
bated in  the  courts  of  the  United  States,  was  finally  settled  by 
the  supreme  national  judiciary,  who  pronounced  it  to  be  law, 
that  the  sentence  of  a  foreign  court  of  admiralty  is  conclusive 
evidence  of  the  fact:  Crondson  v.  Leonard,  4  Oranch,  434. 

It  is  contended  by  the  defendants,  that  this  decision  ought  to 
be  given  not  only  in  the  courts  of  the  United  States,  but  also 
those  of  the  particular  states,  because  it  is  grounded  upon  the 
law  of  nations,  a  law  which  reigns  over  the  whole  of  the  United 
States  as  one  natural  body,  and  ought  to  be  construed  in  the 
same  manner  throughout  the  Union. 

On  the  part  of  the  plaintiff,  it  is  maintained  that  the  decision 
of  the  supreme  court  is  not  grounded  on  any  of  these  general 
principles  imiversally  recognized  by  all  nations,  but  on  a  rule 
adopted  in  England,  and  prescribed  in  other  countries;  that  as 
such  it  ought  not  to  be  considered  as  an  adjudication  of  what 
the  law  of  nations  generally  is  on  similar  subjects,  and  that  its 
authority  ought  to  be  confined  to  such  of  the  i^tes,  the  par- 
ticular laws  of  which  are  not  repugnant  to  the  adoption  of  that 
rule.  That  there  exists  here,  positive  laws,  which  forbid  its  in* 
troduction,  and  that  the  decision  of  the  supreme  court  of  the 
United  States  cannot,  therefore,  be  considered  as  binding  in 
this  instance. 

It  is  obvious  that  the  first  question  to  be  settled  here,  is 
whether  or  not  the  doctrine  established  by  the  supreme  court  of 
the  United  States,  is  conformable  to  the  rules  of  that  general 
system  of  national  justice,  which  governs  the  conduct  of  all 
civilized  nations  towards  each  other.  For  if  we  find  it  grounded 
OB  these  principles,  the  consequence  must  inevitably  follow 
that  the  authority  of  the  decision  ought  to  be  the  same  over  all 
the  Union. 

The  principle  of  the  law  of  nations,  with  respect  to  foreign 
judgments  generally,  is,  that  when  they  have  been  pronounced 
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by  a  competent  court,  they  ought  not  to  be  inquired  into,  but 
ought  to  be  everywhere  deemed  conclusive  between  the  parties: 
Yattel,  b.  1,  ch.  1,  art.  84;  Martens,  b.  3,  ch.  8,  sec.  20.  To 
this  rule  a  sovereign  may  refuse  his  assent,  and  in  that  case,  the 
foreign  judgment  is  without  force  in  his  dominions.  But,  if 
such  refusal  has  not  taken  place,  the  sovereign  is  supposed  to 
have  acquiesced  in  its  observance.  By  an  application  of  this 
rule  to  sentences  of  foreign  courts  of  admiralty,  they  are  deemed 
conclusive  against  all  the  world,  because  by  a  fiction  of  law, 
everybody  is  supposed  to  have  been  made  a  party  to  a  suit 
which  is  prosecuted  in  rem^  and  in  which  all  persons  interested, 
are  invited  to  appear  as  claimants.  The  limitations  and  modifi* 
cation  to  which  this  doctrine  is  subject,  are  considerations 
foreign  to  the  present  inquiry. 

The  only  question  here,  is  whether  the  principle  established 
Ly  the  supreme  court  of  the  United  States,  as  to  the  conclusive- 
ness of  sentences  of  foreign  courts  of  admiralty,  be  derived  from 
an  application  of  the  law  of  nations  to  these  sentences;  and  as 
one  can  feel  no  hesitation  to  say  that  it  has  no  other  origin, 
enough  is  ascertained. 

Of  the  extent  of  authority,  which  judgments  of  the  supreme 
tribunal  of  the  country,  declaring  the  law  of  nations,  ought  to 
have,  there  can  be  hardly  any  doubt.  Whatever  be  the  juris- 
prudence of  other  governments,  the  United  States  as  a  nation, 
can  have  but  one  rule  of  conduct  towards  the  others.  In  that 
code  of  national  rights,  called  the  law  of  nations,  each  nation  is 
considered  as  an  individual;  the  United  States  are  one,  the 
particular  states  are  nothing. 

It  has  been  argued  that  in  France  the  law  of  nations  on  this 
particular  subject  is  not  in  force;  and  as  Spain  is  generally 
governed  by  the  same  system  of  laws  which  prevail  in  France, 
it  has  been  inferred  that  in  Spain  also  sentences  of  foreign 
courts  of  admiralty  are  deemed  conclusive.  We  may  go  farther, 
and  suppose  that  by  the  positive  laws  of  Spain  such  sentences 
are  considered  as  not  existing;  and  yet  this  will  not  make  the 
least  alteration  in  the  position  here  established.  For  whatever 
could  be  the  understanding  of  the  law  of  nations  in  Louisiana, 
while  under  the  government  of  Spain,  the  moment  it  was 
annexed  to  the  territory  of  the  United  States  it  became  a  part 
of  that  body  which  forms  the  American  nation,  which  can  have 
but  one  scale  to  weigh  the  law  of  nations. 

We  deem  it  unnecessary  to  weigh  the  reasons  on  which  the 
doctrine  established  by  the  supreme  court  of  the  United  States 
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is  founded.  After  having  aaid  tbat  we  eonsder  this  dedaionat 
bLnding,  we  need  only  refer  to  it,  and  pionoanee  in  oonfonni^ 
thereto. 

It  is  ordered  adjudged  and  deoreed  thai  the  judgment  of  the 
district  oonrt  be  aiBznied»  with  oosts. 


Smith  v.  Kempeiu 

(4  MAsaa.  409 J 

BiOBT  or  Axmas  xo  Thibd  Fibsok.— A  third  pcmn*  not  bsag 
but  in  whose  iaTor  a  etipnlAtioii  is  made,  may  avail  himaelf  of  it. 

Pabtnxr  GAmroT  Dxirr  ms  Authobitt.— A  partnar  entering  into  a  oontaet 
in  the  name  of  the  firm,  cannot  be  admitted  to  say  tiiat  he  mm  nok 
authorized  to  make  it. 

Thb  case  came  before  the  court  on  a  rehearing,  the  questions 
raised  being,  1.  Whether  a  person,  after  having  created  an 
interest  for  another,  can  destroy  that  interest  before  the  other 
has  signified  his  refusal  to  accept  it;  2.  How  far  a  partner  may 
bind  his  firm  in  contracts  which,  though  not  contemplated  by 
the  artidee  of  copartnership,  are  entered  into  for  the  utiliij  of 
the  firm,  and  for  the  better  management  ol  its  business. 

Livingston,  for  the  defendant. 

MoreaUf  contra. 

By  Court,  Dbbbiont,  J.  Tn  the  discussion  of  the  first  ques- 
tion, the  counsel  for  the  plaintiff  and  appellee  have  appealed  to 
principles  of  incontrovertible  truth  and  soundness,  but  the 
application  of  which  to  the  present  case  is  by  no  means  obvi- 
ous, viz. :  That  no  offer  or  proposition  tending  to  a  contract  can 
be  binding  on  the  person  proposing  until  the  proposition  is 
accepted,  because  there  can  exist  no  contract  without  the  con- 
currence and  simultaneous  will  of  the  contracting  parties.  To 
apply  this  principle  to  the  present  case,  the  counsel  for  the 
appellee  have  been  reasoning  throughout  as  if  Duplantier,  the 
seller,  on  one  side,  and  the  appellants  on  the  other,  were 
parties  to  this  suit.  The  case  of  a  merchant  proposing  to 
another,  by  letter,  to  sell  him  merchandise  at  a  certain  price, 
and  withdrawing  his  proposition  before  acceptance,  is  quoted 
and  relied  on  as  one  which  bears  a  strong  resemblance  to  this. 
Duplantier  must,  then,  be  the  person  proposing,  and  Smith  the 
person  to  whom  the  proposition  is  made. 

But  does  that  agree  with  the  fact?    Is  there  in  this  mtm  any 
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feature  which  warrants  the  comparison  f  Barely  not.  And  what 
are  the  facts  here?  Daplantier,  the  proprietor  of  the  land  now 
in  contest  between  the  parties  to  this  soit,  made  an  absolute 
sale  of  that  land  to  the  partnership  of  Semper  &  Smith.  The 
contract  was  perfect  and  complete.  The  right  of  Duplantier  on 
the  land  was  conyeyed  away  never  to  return  unless  by  consent 
of  the  purchasers,  say  of  Eemper,  at  least,  and  through  a  regu- 
lar recouTeyance  of  the  property.  Duplantier,  then,  could  not 
retract,  and  his  subsequent  attempt  to  sell  again  a  property 
which  he  had  already  transferred  and  delivered  is  a  nullity,  un- 
less, as  we  have  heretofore  said,  it  is  taken  as  a  confirmation  of 
the  first  sale.  The  question  may  therefore  be  reduoed  to  thia 
Can  the  purchaser  who  has  bought  for  himself  and  an  absent 
person  take  the  whole  baxgain  for  himself,  before  the  absent 
person  has  refused  to  accept? 

The  strongest  authority  which  can  be  found  in  favor  of  the 
affirmative,  is  the  Digest,  1, 18, 64.  Fttndua  iUe  est  mihi  ei  THio 
emptu8.  Quaero  virum  in  partffm  avi  in  Mum  veTtdiHo  contisUU^ 
an  nihil  actum  sU  t  Bespondi,  personam  lUii  supervaeua  aaoip* 
iendam  (puto)  ideoque  toHua  fundi  enyMonem  ad  me  pertinere.  By 
the  Boman  law  nobody  could  stixralate  for  a  third  person  with- 
out authorization:  Inst.  8,  20,  1.  m  quis.  Therefore  when  a 
stipulation  had  been  made  by  one  for  himself  and  another,  if 
the  stipulation  was  for  a  thing  divisible,  as  a  sum  of  money,  the 
contract  was  valid  for  one  half,  in  favor  of  the  party  stipulating, 
and  null  as  to  the  other  moiety.  In  the  case  here  presented,  it 
is  asked  what  will  be  the  efiect  of  the  sale  of  an  immovable  thu9 
made,  in  favor  of  two  persons  one  of  whom  only  stipulates,  and 
it  is  decided  that  the  whole  estate  is  acquired  to  the  party  stip- 
ulating, because,  says  Bodriguez  in  his  note  upon  that  law, 
"  the  sale  is  indivisible  and  cannot  be  valid  for  a  part  only,  as 
a  stipulation  for  a  sum  of  money.''  The  question  settled  by  this 
law  is  not,  therefore  that  which  arises  here;  the  right  of  Titus 
to  accept  or  refuse  is  not  the  subject.  The  validity  of  the  sale 
is  made  the  question — ^is  it  valid  in  the  whole  or  in  part,  or  is  it 
a  nullity?  Perhaps  this  question  arose  upon  a  pretension  man- 
ifested by  the  vendor  to  take  the  property  back.  But  what  will 
be  the  use  of  that  law?  It  is  not  law  in  this  country;  the  Span- 
ish code,  in  matters  of  stipulation  in  favor  of  third  persons  differs 
altogether  from  the  Boman.  By  the  precise  disposition  of  the 
Partida,  6,  6,  48,  any  person  may  buy  for  another,  and  the  per- 
son in  whose  favor  the  purohase  is  made  may  avail  himself  of  it, 
if  he  ph 
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Subsequent  times  have  gone  farther  yet.  Bj  the  law  3,  tit. 
8,  book  3,  del  ordinamienlo  the  JiecopUaoion  5, 16,  2,  even  polli- 
citation are  made  obligatory.  '*  Eddie  tamen^  de  jure  regio  bene 
quaeritur  actio  iUi  tertio,  et  sic  corrigitur  in  hoc  Ju8  commune:  Ha 
disponit  I,  3  tit,  8,  lib.  ordinament,  imo  quod  magis  est  ne- 
dum  precedit,  quando  quis  stipuletur  illi  tertio  absenti,  sed  etiam 
quando  simpliciter  et  nuda  poUicUatione  quis  promiUet  absenii,  Ua 
aperte  disponii  praedicta  lex.  Ex  qua  bene  nota  quod  hodie  in 
nostro  regno  ex  nuda  poUicUaiume  oritur  actio  et  corrigitur  lo- 
tus tUvlus  de  poUidiationibus :"  2  Gomez,  700.  On  which  article 
the  following  comment  is  to  be  found,  in  the  additions  to  the 
same  chapter:  '*  De  Jure  regio  quemlibet  alteri  stipuLare posse,  et 
ex  hujus  modi  sUpuUUionem  directum  actionem  iUi  tertio  acquvri, 
ut  resolvit  Oomes  docent  Covambias,  Ouihieres,  Matienwo  Acevedo, 
Ceballos  et  alii  communiier"  No.  3  on  the  7  law  tit.  II,  part  6. 
The  general  opinion  of  the  Spanish  jurists  predicated  upon  the 
law  2,  tit.  16,  book  5,  of  the  BecopHacion  de  CastiUa^  seems, 
therefore,  to  be  conformable  to  that  of  Gomez;  some  of  them 
going  even  so  far  as  to  say  that  if  the  stipulation  in  f aror  of  the 
absent  has  been  made  in  a  public  instrument  it  gives  the  right 
of  an  executory  action,  jt^  exequendi.  Sanches  alone  is  of  the 
opinion  that  such  a  stipulation  is  of  no  effect  before  the  accep- 
tance of  the  absent,  but  even  that  opinion  does  not  raise  a  doubt 
as  to  the  validity  of  the  stipulation;  it  only  contends  that  the 
effect  of  it  is  not  to  take  place  before  the  acceptance.  But  in- 
dependently of  any  comment,  and  of  any  disquisition,  what  can 
be  more  explicit  than  the  law  itself?  "  Obligado  uno  a  otropor 
promision  o  conlraio,  u  de  otro  undo,  debe  cumplir  y  no  puede  ex* 
ceptionar  ni  que  se  hiso  entre  ausenti,  ni  que  no  hubo  tal  est^uca- 
don,  ni  que  no/ue,  ante  escribano  publico,  ni  que  la  obligacion/us 
hecha  a  oira  persona  privada,  en  nombre  de  otros  ausentes,  pues  que, 
constando  que  se  obligo,  la  ha  de  cumplir." 

So  much  for  the  stipulations  made  in  favor  of  a  third  peiBon, 
unconnected  with  any  right  acquired  by  a  contracting  parfy  pres- 
ent. But  the  subject  immediately  under  our  consideration,  to 
wit,  a  stipulation  made  in  favor  of  two  persons,  one  of  whom 
only  is  present  at  the  time  of  making  the  contract,  is  itself  par- 
ticularly mentioned  by  the  same  author,  in  the  following  arti- 
cle, in  a  manner  that  removes  all  doubts  as  to  the  validitj  of 
such  stipulation  in  favor  of  both:"  Dubium  tantum  est  si  quis 
stipuletur  copulative  sibi  et  tertio  extraneo  decern,  an  iaia  stipulaiio 
etpromissio  valeal,  dejurecommuni  etjure  reigo,  et  in  quo  vakaif 
et  brevUer  dico  quod  talis  sUpulatio  et  promissio  intdligiiur  tanhan 


June,  1816.]  Sicith  v.  Kempeb.  711 

facta  in  perwna  uiriusque  in  solis  decern,  unde  de  Jure  oommuni 
valet  tn  persona  slipulaioris,  pro  medicate,  et  mo  qainquA;  in  per* 
8ona  vera  tertii  extranet  erii  inuiUis ;  reepectu  alierivs  medietati» 
sibi  coniingentis  in  cdiia  quinque,  etc.  Eddie  tamen  de  jure  regie 
valeret  talis  promissio  in  uiriusque  persona^  per  diet,  leg,  ord,  quil» 
iJbet  poierit  agere  pro  medietate,"  And  in  the  additions  to  that 
number:  "  Stipulantem copulative,  sibi  et  extraneo,  sibi  tantum  ao^ 
quirerepromedietate,  in  alia  vero  inulUis  earn  esse  stiprdationem  de 
jure  communi  secus  vero  de  jure  regio,  vi  hio  resolvUur  compro^ 
bari  facile  potest,  ex  addictis  numero  precedenti," 

A  right  is  there  given  by  the  Spanish  law  to  the  absent  person 
in  whose  favor  a  stipulation  is  made  whether  that  stipulation  be 
for  his  only  benefit,  or  for  the  joint  interest  of  him  and  another 
person  x^resent  at  the  time  of  the  stipulating.  In  the  first  case 
some  authors  are  of  opinion  that  the  stipulation  is  of  no  effect 
until  it  is  accepted,  though  the  general  doctrine  be  that  such 
acceptance  is  not  necessary.  But  in  the  other  case,  that  in  which 
the  obligor  has  entered  into  a  contract  with  one  of  the  obligees, 
no  question  is  made  as  to  the  validiiy  of  the  contract  in  favor  of 
both  and  the  necessity  of  an  acceptance,  on  the  part  of  the  ab- 
sent person,  for  the  purpose  of  giving  the  contract  effect  against 
the  obligor,  is  not  even  thought  of.  Aa  to  the  consequence  of 
a  refusal  on  the  part  of  the  absent  person,  with  regard  to  the 
party  who  has  undertaken  to  contract  in  the  name  of  both,  it  is 
not  a  question  to  be  examined  in  this  case,  because,  for  the  rea- 
sons adduced  in  our  first  opinion,  we  do  not  think  that  any 
refusal  has  taken  place  on  the  part  of  the  appellant. 

Hitherto  we  have  considered  the  appellee  as  a  person  entirely 
unconnected  with  the  appellant,  and  having  undertaken  with- 
out any  authorization  to  make  a  purchase  on  the  account  of 
both.  We  have  seen  that  even  if  such  was  their  relative  situa- 
tion, the  contract  entered  into  by  the  appellee  would  be  valid, 
and  would  give  to  the  appellant  a  right  to  one  moiety  of  the 
property  bought;  but  when  we  consider  that  the  parties  were 
partners  in  trade  at  the  time  this  contract  was  entered  into,  not 
only  the  above  principles  apply  to  the  case  with  additional  force, 
but  others  come  to  their  aid  which  put  the  claim  of  the  appel- 
lant in  a  still  more  favorable  light. 

Partners  in  trade  for  the  purpose  of  transacting  the  business 
of  their  concern,  are  tacitly  vested  with  the  necessary  power  to 
bind  the  partnership  in  all  such  contracts  as  are  within  the 
sphere  of  its  commerce.  Within  these  limits  each  partner  is 
considered  as  the  attorney  of  the  others,  and  whatever  he  does 
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is  oUigatoiy  <m  them.  If  he  iiaztBgreBaes  those  boandaries  he 
plueea  himwelf  in  the  siioatiotii  of  an  attorney  who  exceeds  tm 
powers* 

But  are  the  acts  of  the  attorney  in  such  cases  void  ab  iniHoT^ 
No.  They  may  be  made  Talid  by  the  approbation  of  the  con- 
stituent. The  attorney  says  our  code  cannot  go  beyond  the 
limits  of  his  power;  whatever  he  does  in  exceeding  that  power 
is  null  and  void  with  regard  to  the  princii>al,  unless  ratified  by 
the  latt^:  Civil  Code,  424,  art.  24.  That  doctrine  is  the  same 
which  existed  before  Ouria  Phillixnca,  lib.  1,  cap.  4,  n.  20.  The 
appellant,  then,  has  a  right  to  ratify  and  accept  the  purchase 
of  the  land  which  is  the  subject  of  this  action,  and  the  appellee 
cannot  pretend  that  because  he  exceeded  his  poweiB  in  making 
it,  the  property  belongs  to  him  alone.  But  can  the  appellee 
be  permitted  to  say  that  he  exceeded  his  powers  ?  Can  he  object 
to  the  validity  of  his  own  acts?  Powers  of  attorney  may  be 
given  by  instruments  under  private  signature,  and  even  by 
letters.  They  are  the  title  of  the  attorney  against  his  oonstita- 
ent,  to  prove,  should  it  be  denied,  that  he  acted  with  due 
authority,  and  to  make  the  constituent  responsible  for  what  he 
haa  done  by  his  order.  But  the  constituent  retains  no  voucher 
of  his  authorization.  If  it  should  be  pennitted  to  the  attorney, 
after  having  contracted  in  the  name  of  his  principal,  to  say  that 
he  was  not  authorized,  he  might,  should  the  bargain  turn  out 
an  advantageous  one,  apply  it  to  his  own  benefit.  To  that 
e£Eect  it  would  be  sufficient  to  conceal  or  destroy  the  evidence 
of  his  authorization.  So  between  partners  (and  be  it  under- 
stood that  we  have  seen  nothing  in  this  case  ^t  would  justify 
any  allusion  to  the  parties).  Independentiy  of  the  powers  de- 
rived under  the  articles  of  partnership,  authorization  may  be 
given  by  one  to  the  other,  by  letter  or  otherwise;  and  if  the 
partner  thus  authorized  should  wish  to  enjoy  alone  the  benefit 
of  any  advantageous  transaction  made  under  such  authorization, 
nothing  would  be  more  ea^  for  him  than  to  secure  it.  These 
reflections  are  made  with  the  only  view  to  show  how  just  is  the 
rule  which  does  not  admit  a  party  to  contradict  his  own  deed— 
a  rule  which  applies  here  with  particular  force;  for  the  act  of 
the  party  imports  the  confession  of  a  fact,  the  proof  of  which 
may  be  in  his  power  alone.  We  are  of  opinion  that  the  appel- 
lee,  after  having  stipulated  in  his  contract,  in  the  name  of  the 
partnership  cannot  be  admitted  to  say  that  he  vras  not  author* 
ized  to  that  effect. 
For  these  reasons,  in  addition  to  those  already  expieopod  in 
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OPiur  fini  apinioii,  we  should  think  that  the  judgmeni  rendered 
m  this  case  ooghi  not  to  be  disturbed;  but  as  it  further  appears 
to  na,  that  at  the  commenoement  of  the  suit  before  the  Bpanish 
governor  of  Baton  Bouge,  as  mentioned  in  the  proceedings  in 
this  case,  the  premises  were  in  the  hands  of  the  appellee  as  part 
of  the  partnership  stock,  and  the  proceedings  in  said  suit  before 
the  Spanish  goTernor,  whereby  the  appellee  was  dispossessed, 
appear  irregular  and  illegal. 

It  is  ordered,  adjudged  and  decreed,  as  the  judge  of  the 
fourth  district  ought  to  have  decreed,  that  the  appellee  be  re- 
stored to  the  possession  of  the  said  tract  of  land,  as  described 
and  set  forth  in  the  proceedings  in  this  case,  to  be  held  by  him 
as  part  of  the  joint  stock  of  the  late  partnership  between  him 
and  the  appellant,  John  Smith,  until  the  final  settlement  and 
payment  of  the  accounts  of  said  partnership.  And  that  a  man- 
date do  issue  from  this  court  to  the  fourth  district  for  the  pariah 
of  Pointe  Coupee,  desiring  the  said  court  forthwith  \o  issue  the 
proper  writ  to  put  the  appellee  in  possession  of  the  said  tract  of 
land  accordingly. 

As  to  the  right  ol  Mtion  by  a  thixd  ptrty,  aee  Sekermn'hofn  t,  Vamderktif* 
den,  3  Am.  Deo.  904,  and  nota. 


Bore  v.  Quierrt. 

[4]iAxm,84S.] 

BaooxD  OP  Foxna  Surr. — ^The  reo(xd  of  a  fonner  suit  between  the  parties  li 
adainible  in  evidenoe^  notwiihstandingfliich  rait  was  diimi— d, 

Appsal  from  the  district  court.  The  plaintiff  and  api>eUant 
was  the  executor  of  Maiy  Bore,  a  free  woman  of  color,  who  was 
alleged  to  have  been  for  a  number  of  years  in  partnership  with 
one  Qoierry,  the  defendant's  testator.  The  suit  was  brought  to 
recover  one  half  of  the  property  left  by  Quierry.  The  answer 
stated  that  the  plaintiff's  testatrix  was  not  a  partner  of  Queirzy's, 
but  merely  a  servant,  and  that  as  she  had  lived  as  a  concubine 
with  him,  the  suit  could  not  be  maintained.  During  the  trial 
the  defendant  offered  in  evidence  the  record  of  two  suits,  inati- 
tuted  by  the  plaintiff's  testatrix,  against  the  present  defendant, 
for  the  purpose  of  showing  that  she  was  the  servant  of  the  tea* 
tator.  The  plaintiff  objected  to  the  introduction  of  these  re* 
cords  in  evidence,  and  the  objection  being  overruled  an  excep- 
tion was  taken.    The  records  introduced  as  evidence  by  the  da* 
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fendauty  and  objected  to  by  the  plaintifiT,  were  those  of  two  smia 
instituted  by  the  testatrix  of  the  former  against  the  latter,  to  re- 
cover her  wages  as  a  servant,  during  all  the  time  which  she  lived 
with  his  testator,  and  those  of  two  female  slaves  of  hers.  The 
first  suit  was  dismissed  as  premature,  and  the  second  was  with- 
drawn, since  his  death  by  his  executor,  the  present  plaintiff, 
"in  consequence  of  an  agreement  between  the  parties,  and 
whereby  it  was  understood,  that  upon  the  discontiniianoe  of 
said  suit,  the  defendant  should  pay  to  the  plaintiff  a  legacy  of 
fifteen  hundred  dollars,  left  to  his  testatrix  by  his  testator,  whioh 
was  accordingly  paid." 

Carleion,  for  the  plaintiff.  It  is  a  well  established  principle 
in  law,  that  whenever  a  cause  is  dropped  for  want  of  prosecu- 
tion, or  goes  off  on  any  other  point  than  its  merits,  the  judg- 
ment rendered  therein,  or  the  allegations  of  the  parties  in  the 
pleadings,  cannot  be  read  in  evidence,  or  converted  to  their 
prejudice  in  a  subsequent  suit.  A  party  often  suffers  anon* 
suit,  or  discontinues  his  cause,  when  he  discovers  the  grounds 
he  had  taken  were  untenable.  A  client  speaks  and  acta  through 
his  attorney,  who  may  misconceive  the  nature  and  form  of  his 
action:  4  Bac.  Ab.  107;  3  Id.  679;  Ghitty,  195;  Peake's  Ev.  254. 

Sedgers,  for  defendant,  claimed  there  was  no  error  in  admit- 
ting as  evidence  the  records  of  the  two  suits  instituted  by  the 
plaintiff's  testatrix.  These  two  suits  disclosed  two  facts  which 
cannot  exist  vnth  that  alleged  in  the  petition  in  the  present 
case.  The  confession  or  acknowledgment  of  facts  made  by  the 
parties  by  their  counsel  in  their  pleadings,  are  evidence,  and 
must  be  admitted  as  such  in  any  action  againt  them:  2  Pothier, 
Oblig.  No.  797. 

By  Court,  Dsbbiokt,  J.  It  has  been  contended  generally 
that  the  record  of  a  suit,  in  which  the  plaintiff  has  been  non- 
suited, cannot  be  produced  against  him,  either  for  the  purpose 
of  estopping  him,  or  as  evidence  of  facts  by  him  acknowledged. 
We  do  not  indeed  beHeve  that  the  doctrine  of  estoppel,  as 
known  to  our  laws,  extends  to  the  length  which  the  defendant 
contends  for.  In  order  that  a  demand  may  operate  as  a  bar 
against  another,  it  must  appear  that,  by  the  first,  all  right  to 
the  second  have  been  waived.  But,  although  it  must  be  con- 
fessed that  it  is  not  easy  to  reconcile  a  demand  of  wages  as  a 
servant,  with  a  claim  as  a  partner,  the  one  does  not  of  neoeesiijj 
exclude  the  other.  Actions  contrary  to  one  another,  although 
they  cannot  be  united  in  a  libel,  may  be  separately  institated 
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qwando  aunt  taliajura,  quos  non  tolluniur  decHone,  says  Lopez,  n. 
1,  part.  8,  10,  7. 

But  the  plaintiff  has  not  only  contended  that  these  records 
could  not  be  introduced  in  support  of  the  defendant's  plea  in 
bar,  he  has  also  attempted  to  show  that  they  could  not  be  pro- 
duced as  evidence  of  facts  acknowledged  by  his  testatrix.  To 
establish  this  point,  he  has  quoted  from  Part.  3, 22, 9,  a  passage 
which  goes  to  say  that  after  a  defendant  has  obtained  the  dis- 
missal of  a  suit,  owing  to  the  absence  or  neglect  of  the  plaint- 
iff, it  shall  not  be  permitted  to  the  plaintiff  thereafter  to  avail 
himself  in  a  new  action  of  anything  written  in  the  first,  because 
the  defendant  has  been  liberated  of  that  by  the  judgment  of 
dismissal.  But  this  provision,  denying  to  the  plaintiff  the  right 
of  producing  in  such  a  case  the  pleadings  of  the  first  suit,  is 
certainly  not  applicable  to  the  defendant.  We  do  not  presume 
that  the  plaintiff  further  intended  to  deny  generally,  that  the 
acknowledgment  of  parties,  by  their  attorneys  in  the  pleadings 
are  evidence.  "The  confessions  or  acknowledgments,"  says 
Pothier,  "  which  the  parties  make  in  several  stages  of  a  suit,  by 
their  instruments  of  writing  or  pleas,  may  also  pass  for  a  sort 
of  judicial  confession,  when  the  attorney  has  authority  from  his 
client  to  make  them,  and  he  is  presumed  to  have  such  an  author- 
ity as  long  as  he  is  not  disavowed:"  2  Pothier's  Obi.  N*.  In 
Oilbert's  Law  of  Evidence,  chap.  8,  sec.  8,  it  is  said:  ''  The 
bill  in  chancery  is  evidence  against  the  complainant,  for  the 
allegations  of  every  man's  bill  shall  be  supposed  to  be  true,  nor 
shall  it  be  preferred  by  the  counsel  or  solicitor,  without  the 
privity  of  the  party,  and  therefore  it  is  evidence  as  to  the  con- 
fession or  admission  of  the  truth  of  any  fact  by  the  party  him- 
self. "  In  this  particular  instance,  the  soundness  of  that  doctrine 
is  manifest;  for  here  is  the  disclosure  of  an  all-important  fact, 
the  proof  of  which  was  perhaps  in  the  power  of  the  plaintiff 
alone,  to  wit,  her  possessing  two  slaves  in  her  own  right,  dur- 
ing all  the  time  of  her  residence  with  Quierry. 

Upon  the  whole  we  think  that  the  records  offered  in  evidence 
by  the  defendant  were  properly  admitted,  so  far  as  his  object 
was  to  establish  facts  disclosed  by  the  plaintiff.  We  have  in 
support  of  the  partnership  acknowledgments  of  Quierry  made, 
it  is  not  said  at  what  time,  and  in  opposition  to  them  his  own 
acts  and  the  acknowledgments  of  Mart.ha  Bore.  Independ- 
ently of  her  own  avowal  that  she  was  only  his  servant,  we  have 
it  in  evidence  from  her  own  mouth,  and  tiiat  of  one  of  her  wit- 
pooooB  that  he  possessed  land  in  his  own  right,  and  she  two 
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slaves  in  hers.  A  tuuTersal  partnership  between  ihem  is  then 
out  of  question;  and  if  there  were  a  partioolar  one,  nothing 
shows  in  what  it  did  exist. 

We  are  therefore  of  opinion  that  the  plaintlfTs  claim  is  not 
supported  by  the  evidence;  this  will  preclude  the  neoessitj  of 
inquiring  here  how  far  these  can  exist  in  the  state  of  any  soeh 
thing  as  a  partnership  between  a  man  and  his  concubine,  par* 
ticularly  between  a  white  man  and  a  free  woman  of  color,  living 
together  in  concubinage,  and  how  far  such  a  contract  may  come 
within  the  provisions  of  the  Part.  6, 11,  28,  and  the  thirty-third 
article  of  our  Code,  264,  which  declares  void  all  contracts  the 
cause  of  which  is  contrary  to  good  morals  and  public  order. 
It  becomes  also  unnecessary  to  decide  whether  the  plaintiff 
could  bring  this,  or  any  other  action  against  the  estate  of 
Qnierry,  after  having  consented  to  withdraw  the  suit  for  wages, 
for  the  purpose  of  receiving  the  legacy  left  to  his  testatrix;  al- 
though  it  may  be  proper  to  observe  we  were  inclined  to  view 
this  agreement  as  a  compromise  intended  to  put  an  end  to  his 
claim.  It  is  ordered  and  adjudged  and  decreed  that  the  jodg- 
ment  of  the  district  coturt  be  afiSrmed  with  costs. 


Am  to  how  far  reoorda  of  a  f onner  suit  can  bo  admittod  m  evidaaoe,  aea  I 
Gieenleaf  on  £v.,  aeo.  195.  In  Putnam  v.  Day,  22  WalL  60^  a  statement  in 
a  petition  by  an  attorney  was  received  in  ovideiioe  Mffojogh  bia  principaL  In 
Warfidd  v.  LmdeO,  80  Ma  272,  it  was  held  that  the  decTafatkms  of  »  parlj 
as  to  bis  title  to  property  in  eontitjf  eirsy  msdo  in  tho  pleadingi  in  »  prior  asit 
between  him  and  another  party,  are  admiasiblo  against  bim  as  eridenoa  ia 
favor  of  a  pezson  not  a  party  to  that  suit.  So  a  sworn  statement  filed  in  the 
court  of  claims  by  a  govemmant  contractor  aa  to  the  amoont  of  grain  left  cs 
bis  hands  by  a  qnartennasfter  was  held  admiMible  a^tsiost  bim  in  aa  wMam 
against  a  carrier  for  unrassonabla  delay  in  forwardingt  lUkiok  OmL&SiO$k. 
V.  Cb6i^  64  BL  141 
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Warner  v.  Wheeler. 

[1  D.  OHmiAjr,  189.] 

BMCTflgToy  OF  GoNTBACT.— In  101116  CAMS  the  purchaser  of  property  majy,  at 
hie  option,  on  aoconnt  of  fraud  practiced  hj  the  seller,  rasoind,  and  by 
action  of  inddfUatua  aamnnpeU  recover  back  the  price;  or  by  an  action  of 
deeeit  or  other  proper  action  recover  his  daoiages;  bat  he  oan,  in  nooaae^ 
maintain  indebitahi»  atmtmprit  for  the  pnrchase-mon^,  withoot  a  pre- 
yious  offer  to  rescind  and  a  demand  of  repayment 

AfiBUMPsrr  on  &  contract  for  an  exchange  of  horses.  Plea,  the 
general  issae.  The  declaration  stated  that  on  £he  twenty-fifth 
day  of  November,  1810,  at ,  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  delivered  to  him  a  certain 
gray  mare,  which  was  well  and  sound,  and  of  the  yalne  of  one 
handred  dollars,  and  paid  him  five  dollars  in  cash  as  boot; 
that  the  defendant  delirered  to  the  plaintiff,  in  exchange,  a  cer- 
tain sorrel  mare  which  defendent  then  and  theie  warranted  as 
scmnd  and  free  from  disease  or  blemish,  but  that  said  sorrel 
mare  was  at  the  time  wholly  unsound  and  of  no  value,  having  a 
disease  commonly  called  consumption,  which  was  known  to  the 
defendant  and  wholly  unknown  to  the  plaintiff,  and  that  she 
died  of  said  disease;  whereby  the  plaintiff  wholly  lost  the  said 
aum  of  one  hundred  dollars,  the  value  of  said  gray  mare,  to- 
gether with  the  said  sum  of  five  dollars  paid  as  boot.  The 
declaration  then  proceeded,  ' '  Whereupon  the  defendant  became 
liable  to  pay  to  tiie  plaintiff  the  said  simi,  being  one  hundred 
and  five  dollars,  and  being  so  liable  did  assume,"  concluding  in 
the  usual  form  of  indebiUUus  assumpait.  At  the  trial  the  counsel 
for  the  defendant  objected  that  the  action,  being  in  substance 
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an  action  of  indebUatus  aasumpsU,  could  not  be  maintained,  un- 
less the  plaintiff  had  a  right  to  rescind,  and  had  in  due  season 
offered  to  do  so  and  to  return  to  the  defendant  what  he  had 
received.  The  court  overruled  the  objection,  and  the  juzy  hav- 
ing returned  a  verdict  for  the  plaintiff,  the  defendant  moved 
for  a  new  trial,  with  leave  to  move  in  arrest  of  judgment  shonld 
a  new  trial  be  refused. 

Aldis,  for  the  plaintiff. 

Van  Ness,  for  the  defendant. 

By  CouBT.*  It  is  settled  that,  on  a  contract  for  the  sale  of 
property,  an  action  of  assumpsit  will  lie,  on  a  warranty  made 
at  the  time  of  sale,  or  an  action  of  deceit  for  a  fraud  in  the 
sale.  And  there  are  cases  where,  from  the  fraud  practiced  by  a 
seller,  the  purchaser  has  a  right  to  rescind  and  demand  back 
the  consideration  paid.  And,  in  such  cases,  it  is  always  at  the 
option  of  the  purchaser  whether  he  will  rescind  the  contract  or 
af&rm  it,  and  seek  redress  by  an  action  of  deceit,  or  some 
proper  action,  to  recover  his  damages.  But  if  the  purchaser 
choose  to  put  an  end  to  the  contract,  and,  in  an  action  of  indelh 
itatus  assumpsU,  to  recover  back  the  consideration  paid,  he 
must,  in  due  time,  offer  the  seUer  to  rescind  the  contract,  and 
demand  a  repayment  of  the  purchase-money. 

In  this  case  it  does  not  appear  that  the  plaintiff  has  ever  offered 
to  rescind  the  contract,  or  demanded  a  repayment  of  the  pur- 
chase-money. There  is,  therefore,  no  doubt  that,  in  this  case, 
indebitatus  assumpsit,  either  for  money  had  and  received  or  for 
goods  sold  and  delivered,  cannot  be  maintained;  and  the  only 
question  is,  whether  this  is  an  action  on  the  warranty  to  recover 
damages,  or  an  action  of  indebitatus  assumpsit  to  recover  back 
the  consideration.  The  court  gave  no  opinion  whether  the 
declaration  be  good  or  sufident  on  either  ground.  But  they 
think  the  declaration  is  to  be  considered  as  in  as8un^[mt  on  the 
warranty.  The  plaintiff  properly  gave  evidence  of  the  damages 
which  he  had  sustained  by  the  unsoundness  of  the  horse  which 
he  received  in  exchange.  In  doing  this,  it  was  unavoidable  to 
take  into  consideration  what  he  gave  in  exchange.  The  motion 
for  a  new  trial  cannot  prevail. 

Yan  Ness  then  filed  a  motion  in  arrest  of  judgment  for  the 
insufficiency  of  the  declaration,  and  the  cause  was  continued  for 
the  term. 

*Tbe  court  %i  this  time  mm  uompoKd  of  NftthiaM  OhlpoBaa*  Dtatol 
•onaUun  H.  Hnbbttd. 
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Mbach  v.  Perry. 

[1  D.  OBmtAV,  182.] 

Sfbcitio  Pxrtobmancb— Statuts  or  Frauds.— In  a  suit  for  the  spedfio  per- 
formanoe  of  a  contract  for  the  sale  of  lands,  the  defendant  may  avail 
himself  of  the  statute  of  frauds,  either  by  plea  or  demurrer,  except  in 
certain  cases,  appearing  on  the  face  of  the  bill. 

Pabt  Perfok3Canc£. — Such  case  is  not  taken  out  of  the  statute  by  part  per- 
formance unless  such  part  performance  be  expressly  stated  in  the  bill, 
and  be  made  under  circumstances  amounting  to  a  fraud,  against  which  a 
court  of  equity  will  relieve. 

Equity.  Bill  against  the  administrators  of  Israel  B.  Peny, 
deceased,  for  the  specific  performance  of  a  contract  for  the  as- 
signment of  a  certain  lease.  Plea,  the  statute  of  frauds,  and 
that  the  estate  of  said  Perry  is  insolvent.  The  case  is  sufficiently 
stated  in  the  opinion. 

Sarrington  and  Van  Ness,  for  the  plaintiff. 
Robinscn,  for  the  defendant. 

By  Court,  Chifmak,  C.  J.  The  bill  in  this  case  is  Teiy  difliosey 
and  is  very  inartificially  drawn.  The  practice,  which  has  too 
much  prevailed,  has  been  pursued  in  this  case — the  practice  of 
setting  out  long  instruments  In  writing  in  hcBc  verba^  instead  of 
pleading  the  legal  effect  of  such  instruments,  which  is  the  only 
correct  mode  of  pleading.  Thus  a  few  lines  may  supply  the 
place  of  whole  pages,  and  be  much  more  clear  and  intelligible; 
it  is  something  worse  than  a  useless  incumbrance  on  the  record. 

The  object  of  the  bill  is  to  obtain  a  specific  performance  of  an 
agreement,  stated  to  have  been  made  between  the  plaintiff  and 
Perry,  the  intestate,  for  the  assignment  of  a  lease  of  a  farm  in 
Charlotte,  for  a  long  term  of  years,  by  Peny  to  the  plaintiff,  or 
rather  to  obtain  a  decree  for  an  assignment  of  the  lease,  a  de- 
livery of  the  possession  of  the  premises,  and  a  foreclosure;  as  it 
is  stated,  that  the  assignment  was  to  have  been  made  by  way  of 
mortgage,  to  secure  the  payment  of  a  sum  of  money,  by  Perry 
to  the  plaintiff,  by  a  certain  day  which  has  long  since  past. 

The  defendants  have  pleaded  the  statute  regulating  convey- 
ances of  real  estate,  and  for  the  prevention  of  frauds  therein  in 
bar,  avowing  that  there  was  no  agreement  in  writing  signed  by 
the  parties  or  either  of  them,  and  have  answered  to  the  insolv- 
ency of  the  estate  of  Perry  only,  setting  forth  briefly  the  pro- 
ceedings in  the  settlement  of  said  estate,  and  offering  to  pay  the 
plaintiff  his  dividend  when  it  shall  be  made  out  by  the  judge  of 
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probate.  Exceptions  are  taken  to  this  plea  which  rest  on  two 
grounds.  First,  it  is  conteaded  to  be  an  established  principle 
that  such  parol  agreement,  if  confessed  by  the  defendant,  is  not 
within  the  equity  of  the  statute,  and  the  court  will  give  relief  on 
«uGh  agreement  so  confessed;  if  the  agreement  be  denied,  the 
case  is  within  the  statute  and  the  court  will  not  grant  relief; 
that  the  defendant  is  compelled  to  answer  and  either  deny  or 
confess  the  agreement.  Secondly,  it  is  contended  that  this,  as 
appears  on  the  face  of  the  bill,  is  a  case  of  part  performance,  or 
a  case  of  a  performance  on  the  part  of  the  plaintiff,  which  haa 
always  been  considered  as  a  case  excepted  out  of  the  statute. 

It  is  true,  as  stated  by  the  plaintiff's  counsel,  that  our  statute, 
pleaded  by  the  defendant  in  this  case,  is  the  same  as  the  Bdt- 
isfa  statute  on  the  same  subject;  and  the  cases  arising  under  it 
will  embrace  the  same  principles  of  decision.  It  is,  therefore, 
proper  and  necessary  to  examine  the  English  authorities  on  the 
points  to  be  decided. 

Yery  soon  after  the  passing  of  the  British  statute,  qpedfio 
relief,  on  a  parol  agreement  for  the  sale  of  lands,  was  decreed 
on  the  confession  of  the  defendant  in  his  answer;  and  it  was 
«aid  that  as  the  statute  was  made  for  the  prevention  of  fisiida 
and  perjuries,  it  did  not  extend  to  a  case  where  the  defendant 
confessed  the  agreement  in  his  answer;  that  there  was  in  sodi 
case  no  danger  of  perjury,  so  not  within  the  statute.  This  was 
adopted  as  a  rule  in  chancery;  and,  as  observed  by  Lord  Thur- 
low  in  the  case  of  WkUechurch  t.  JBims,  "Bto.  0.  O.  668,  *'  the 
rule  seems  to  carry  a  necessary  conclusion  that  whatever  in  con- 
science affords  a  title  to  the  plaintiff,  it  is  impossible  to  exempt 
the  defendant  from  disclosing."  Now,  to  cany  the  rule  to  this 
extent  is  to  annihilate  the  principle  on  which  the  statute  was 
founded.  For,  while  by  excluding  parol  proof  of  the  agree- 
ment, the  danger  of  perjury,  as  far  as  relates  to  witnesaeB,  is 
removed,  the  temptation  is  accumulated  on  the  party.  The  de- 
fendant is  to  be  compelled  to  answer  under  the  strongest  bias 
of  direct  interest,  since,  by  denying  or  essentially  varying  the 
agreement,  he  may  acquit  himself  of  the  demand;  for  no  parol 
proof  can  be  admitted  to  contradict  him.  It  was  impossible  to 
support  the  rule  to  that  extent.  The  principle  has  since  under- 
gone  repeated  discussion,  and  has  been  limited  and  finally  set- 
tled by  a  course  of  decisions  in  the  highest  tribunals  in  that 
countzy. 

It  has  been  decided  that  the  defendant  pleading  the .  statate 
is  not  compellable  to  answer  respecting  the  agreement,  unli 
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it  be  a  case  of  part  performance  appearing  on  the  face  of  the 
bill.  The  principal  cases  are:  Whaley  v.  Bagnal^  6  Bro.  P.  C. 
45;  WkUechurchy.  Bevis,  2  Bro.  0.  0.  558;  Jordan  y.  Sawbina, 
S  Id.  388;  and  Redding  ▼.  Wilkes,  3  Id.  400. 

The  case  of  Whitechurch  v.  Bevia  was  decided  upon  great  con- 
sideration and  a  full  investigation  of  precedents  and  principles. 
It  was  a  bill  for  the  specific  performance  of  a  parol  agreement 
for  the  purchase  of  a  house.  A  part  performance  was  alleged 
in  this,  that  the  attorney  employed  had  received  instructions^ 
both  from  the  plaintiff  and  the  defendant^  to  prepare  the  con- 
veyances, and  had  made  a  minute  of  the  terms  on  which  the 
sale  was  to  proceed.  The  minute  was:  *'Mr.  Bevis  agrees  to 
convey  the  house  (describing  it)  in  consideration  of  forty  pounds 
per  annum:  Mr.  Whitechurch  to  take  the  stock  at  a  fair  ap- 
praisement." That  the  parties  agreed  to  deliver  the  title-deeds 
to  Chub,  the  attorney,  to  prepare  the  conveyances,  and  then  de- 
liver them  to  one  Maynard,  as  a  trustee  ^for  the  purpose  of 
securing  the  annuity  (the  rent  of  forty  pounds).  The  bill  stated 
further,  as  a  part  performance,  that  the  parties  had  fixed  on  a 
person  to  value  the  stock,  and  that  the  plaintiff  had,  with  the 
privity  and  consent  of  the  defendant,  entered  into  articles 
with  a  third  person,  one  Webb,  to  grant  him  a  lease  of  the 
premises  as  soon  as  he  should  be  in  possession. 

To  this  bill  the  defendant  pleaded  the  statute  of  frauds  both 
to  the  discovery  and  to  the  relief,  but  did  not  aver  in  his  plea* 
that  there  was  no  parol  agreement;  and  his  answer  only  went  to 
the  part  performance  and  did  not  deny  the  parol  agreement. 
Exceptions  were  taken  to  the  plea,  and  there  were  three  solemn 
arguments  before  it  was  finally  decided.  The  first  exception  to 
the  plea  was,  that  it  was  a  case  of  part  performance,  so  stated 
in  the  bill,  and  therefore,  according  to  the  uniform  course  of 
decision,  excepted  out  of  the  statute.  But  the  chancellor  de- 
<3ided  that  none  of  the  facts  stated  in  the  bill  amounted  to  a  part 
performance,  there  was,  therefore,  nothing  in  this  exception. 
The  second  exception  was  that  if  the  defendant  had  confessed 
the  agreement  it  would  take  the  case  out  of  the  statute,  and  the 
plaintiff  would  be  entitled  to  a  decree;  he  must,  therefore, 
answer  to  the  agreement,  and  either  confess  or  deny  it.  After 
two  arguments,  the  chancellor  was  not  fully  satisfied;  he,  there- 
fore, overruled  the  plea,  and  ordered  it  to  stand  for  an  answer, 
with  liberty  to  except,  and  reserved  the  benefit  of  the  plea  to 
ihe  hearing.     It  appears  that  the  defendant  had,  by  a  further 
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answer,  confessed  the  agreement.  The  plea  was  again  argued 
on  the  exception. 

The  chancellor,  Lord  Thurlow,  observing  on  the  rule  respect- 
ing the  defendant's  being  compelled  to  answer,  to  wit,  whatever 
in  conscience  affords  a  title  to  the  plaintiff,  it  is  impossible  to 
exempt  the  defendant  from  answering,  goes  on  to  say,  ''tlie 
cases  have  been  uniform  in  this  point  only;  where  the  defendant 
has  pleaded  the  statute  of  frauds,  and  has  not  confessed  a  writ- 
ten agreement,  the  court  has,  in  no  instance,  deemed  an  execu- 
tion of  the  agreement.  The  case  of  Whaley  ▼.  Bagnal  was  ao 
determined  upon  great  argoment,  in  the  year  1768,  And  has  fixed 
the  rule  upon  a  basis  of  authority  a  great  deal  too  strong  to  be 
overturned  or  answered.  I  have,  therefore,  with  great  delibera- 
tion, turned  over  the  cases  cited;  and  all  I  can  find  are  two  cases, 
in  which  relief  has  actually  been  obtained  contraiy  to  the  statute 
of  frauds. 

The  first  case  was  decided  before  Lord  Mansfield,  in  the  year 
1723,  Chiid  v.  Oodolphin,  where  it  was  held  that  the  plea  should 
stand  for  an  answer.  The  other,  OoUingham  v.  Fletcher,  where 
the  defendant  in  his  answer  admitted  a  trust,  and  it  was  decreed 
that  the  trust  should  be  executed,  notwithstanding  the  statute. 
The  dicta  are  as  frequent  as  the  cases,  and,  therefore,  it  appeared 
to  me  necessary  to  examine  that  branch  of  the  practice  which 
relates  to  the  confession  of  an  agreement  not  in  writing,  not- 
withstanding a  plea  of  the  statute.  I  should  think  it  a  matter 
not  so  much  to  be  supported  by  a  plea  as  to  be  demurred  to, 
because  the  statute  says  that  '^  an  agreement  not  in  writing  shall 
not  avail."  After  some  further  observation  on  the  propriety  of 
a  demurrer  in  such  case,  he  proceeds:  '*  In  the  present  decision 
I  go  no  further  than  the  cases  before  mentioned,  analogous  to 
the  case  in  Lreland,  Whaley  y.  Bagnal,  but  a  great  deal  stronger 
upon  the  point  upon  which  my  opinion  rests.  That  case  applies 
to  a  great  variety  of  transactions,  and  admits  that  the  agreement 
was  not  reduced  to  writing,  but  insists  on  a  part  performance. 
The  bill  was  filed  and  merely  a  plea  of  the  statute  put  in;  no 
answer,  only  an  averment  that  no  writing  was  signed  by  either 
of  the  parties.  The  counsel  on  both  sides  agreed  in  the  law, 
according  to  the  reason  given,  on  both  parts  of  the  case;  for,  in 
that  case,  the  single  question  was  whether  the  plea  sufficiently 
covered  the  facts  stated  in  the  bill.  But  it  was  said  that  those 
facts  amounted  to  a  part  performance.  And  the  house  of  lords 
were  of  opinion  that,  upon  the  face  of  the  bill,  it  was  no  pari 
performance."    Accordingly,  in  the  principal  case,  Lord  Thur- 
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low  oYerruled  the  exception,  the  plea  was  allowed  and  the  bill 
dismissed,  although  the  defendant  had,  in  his  further  answer, 
a  Mf essed  the  agreement. 

The  case  of  Jordan  v.  Sawbins,  so  far  as  relates  to  the  present 
question,  was  a  bill  for  a  specific  performance  of  a  parol  agree- 
mei  t  for  a  lease  of  a  public-house,  stating  certain  facts  as  a  part 
performance.  The  statute  of  frauds  was  pleaded  without  any 
ans^rer  to  the  parol  agreement.  Lord  Chancellor  Thurlow  held 
the  facts  stated  as  a  part  performance  not  to  be  such,  and  al 
lowed  the  plea. 

The  next  case  was  that  of  Bedding  v.  WiUces^  in  the  same  year. 
This  was  a  parol  agreement  within  the  statute  of  frauds.  Cer- 
tain facts  stated  were  relied  on  as  a  part  performance.  The 
defendant  demurred  alone,  probably  relying  on  what  was  thrown 
out  in  the  case  of  WkUechurch  v.  Bevis.  It  was  held  by  the 
chancellor  that  the  facts  stated  in  the  bill  and  relied  upon  as  a 
part  performance  did  not  amount  to  part  performance,  and  he 
allowed  the  demurrer. 

It  is,  then,  established,  notwithstanding  a  contrary  opinion 
may  still  be  maintained  by  the  collectors  and  epitomizers  of 
cases  decided  in  the  early  times  of  the  British  statute,  and  even 
by  some  text*writers  of  eminence,  that  the  defendant  in  such 
oases  may  avail  himself  of  the  statute  either  by  plea  or  demurrer, 
unless  in  certain  excepted  cases  appearing  on  the  face  of  the 
bill.  I  say  certain  excepted  cases,  because  I  think  it  probable 
that  the  case  of  past  performance  may  be  found  not  to  be  the 
only  exception. 

Where  redress  is  given  in  cases  of  part  performance,  the  true 
ground  on  which  it  is  given  is  that  of  fraud.  Not  that  kind  of 
fraud  which  consists  merely  in  the  non-performance  of  a 
promise,  but  something  more.  For  instance,  the  vendor  of  an 
estate  in  land,  by  parol  agreement,  which,  simply  as  such,  he 
would  not,  taking  advantage  of  the  statute,  be  compelled  to  per- 
form, suffers  the  vendee,  in  confidence  of  the  agreement,  to  go 
into  possession  and  lay  out  his  money  in  repairs  and  improve- 
ments on  the  purchased  premises,  and  then  refuses  to  fulfill  the 
agreement,  it  is,  and  in  great  justice,  considered  to  be  a  fraud, 
a  fraud  of  that  kind  which  gives  a  court  of  equity  jurisdiction 
of  the  whole  case,  with  all  its  circumstances.  It  is  examined  as 
a  fraud,  and  the  agreement  is  produced,  not  merely  as  an 
agreement,  but  as  the  instrument  and  means  of  the  fraud;  and  a 
specific  performance  of  the  agreement  is  decreed,  as  the  only 
way  in  which  the  person  so  defrauded  can  have  full  and  ade* 
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quate  redress.  Therefore,  although  the  case  of  part  perform- 
ance has  been  treated  as  an  exception  oat  of  the  statute,  yet  it 
more  properly  belongs  to  the  class  of  frauds  than  agreements. 
It  is  a  fraud  practiced  under  pretext  of  an  agreement.  But  in 
cases  of  part  performance  of  parol  agreements,  to  whatever 
class  they  may  belong,  a  plea  of  the  statute  is  not  to  be  allowed. 
The  part  performance  must,  however,  to  oust  the  defendant  of 
his  plea,  appear  distinctly  on  the  face  of  the  bill. 

In  all  the  cases  which  I  have  been  able  to  find,  the  facts  ixt- 
sisted  on  as  a  part  performance  have  been  expressly  so  alleged; 
so  were  all  the  cases  which  have  been  cited;  and  also  the  case 
of  Whiibread  v.  Wainwrighi,  1  Bro.  0.  C.  404,  in  which  the  plea 
of  the  statute  was  overruled,  because  it  was  multifarious.  It  is 
not,  however,  at  present  decided  to  be  absolutely  necessaiy 
that  part  performance  be  expressly  alleged  in  the  bill;  it  may 
be  enough  that  sufficient  facts  are  stated*  But,  at  any  rate,  it 
must  appear  on  the  face  of  the  bill  to  be  such  a  case. 

There  is  in  this  bill  no  express  allegation  of  any  facta  as  a 
part  performance.  Are  there  any  facts  sufficient  to  support 
such  allegations?  The  statement  is,  briefly,  that  on  the  first 
day  of  October,  1807,  Perry,  the  intestate,  applied  to  the  plaint- 
iff for  a  loan  of  money,  and  proposed,  as  a  security,  to  make  an 
assignment  of  a  lease,  as  already  stated;  that,  induced  by  and 
relying  on  this  proposition,  (promise  it  is  cited  in  the  bill),  the 
plaintiff  advanced  him,  by  way  of  loan,  nine  hundred  and 
seventy  dollars  and  fifty-six  cents,  for  which  he  took  Perry's 
promisBOxy  note,  payable  at  the  end  of  three  years  with  interest, 
that  is  on  the  first  day  of  October,  1810;  and  Perry  faithfully 
promised  the  plaintiff  to  assign  to  him  that  lease,  by  writing 
under  his  hand  on  the  back  of  the  same,  as  security  for  the 
punctual  payment  of  the  principal  and  interest  of  the  note,  on 
the  first  day  of  October,  1810,  on  the  plaintiff's  promising  that, 
on  punctual  payment  the  lease  and  assignment  should  be  de- 
livered up  to  Perry;  and,  if  the  money  should  not  be  paid  by 
the  day,  the  plaintiff  was  to  go  into  quiet  and  peaceable  poases- 
sion  of  the  premises  contained  in  the  lease. 

To  understand  the  matter  fully,  it  may  be  necessary  briefly  to 
analyze  the  transaction:  Perry  made  a  proposition  to  the  plaint- 
iff, that  if  he  would  loan  to  him  a  certain  sum  of  money,  he, 
Perry,  would  assign  to  the  plaintiff  a  certain  lease  by  way  of 
security.  It  is  stated  as  a  promise,  but  it  is,  in  its  nature, 
merely  a  proposition;  something  held  out  as  an  indueement  to 
an  agreement.    And  we  see  that  the  final  agreement  was  variant 
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from,  and  extended  beyond,  the  terms  of  the  proposition*  The 
plaintiJBf  adranced,  on  loan,  to  Perry,  nine  hundred  and  seventy 
dollars  and  fifty  cents,  upon  Perry's  promissoiy  note,  payable 
at  a  future  day.  Then  follows  the  agreement,  or  promise,  on 
the  part  of  the  defendant,  to  assign  the  lease  under  the  stipula- 
tion before  stated.  The  consideration  for  the  promise  iras  the 
loan  so  advanced  by  the  plaintiff.  Now,  to  consider  it  as  an 
agreement  for  the  sale  of  the  interest  in  the  term,  the  whole 
purohase-money  was  paid  by  the  plaintiff,  the  vendee.  How  far 
has  such  payment  been  considered  as  part  performance?  In 
Lacon  v.  Martin^  3  Atk.  2,  the  purchaser  having,  on  a  parol  agree- 
ment, advanced  several  sums,  for  part  of  which  he  took  a  bond 
in  the  meantime.  Lord  Hardwicke,  upon  all  the  droumstances, 
decreed  a  performance. 

In  Pengal  v.  Bosey  on  a  parol  agreement  for  a  lease  for  twenty- 
one  years  on  a  fine  of  one  hundred  and  fifty  pounds,  the  purchaser 
paid  one  hundred  pounds,  and  the  vendor  gave  directions  for 
making  a  lease;  it  was  held  not  to  be  such  a  part  performance 
on  one  part  as  to  authorize  the  court  to  decree  a  specific  execu- 
tion. There  are  several  cases  to  be  found,  on  the  same  subject, 
equally  at  variance. 

In  this  case,  as  in  all  the  cases  of  part  performance,  a  ground 
of  fraud  ought  to  be  laid  to  entitle  the  plaintiff  to  relief.  Had 
this  piinciple  been  first  adopted  and  steadily  adhered  to,  instead 
of  placing  it  on  part  performance,  depending  upon  acts  which 
frequently  are,  and  must  be  equivocal,  affording  proof  of  fraud 
or  not,  according  to  the  attending  circumstances,  I  am  of  the 
opinion  we  should  not  have  found  so  many  apparent  inconsis- 
tencies in  the  decisions  of  these  cases.  The  question  never 
ought  to  have  been :  Is  it  a  case  of  part  performance  ?  But  does 
the  part  performance,  with  the  attending  circumstances,  make 
a  case  of  fraud,  against  which  a  court  of  equity  ought  to  relieve  ? 
On  this  principle  I  have  considered  the  present  case,  and  tak- 
ing the  whole  statement  into  consideration,  I  am  not  able  to 
make  it  a  case  of  fraud. 

But  let  it  now  be  considered  what  it  really  is,  an  agreement 
for  a  mortgage  of  real  estate — ^a  collateral  security  for  money 
lent.  The  advance  of  the  money  by  the  plaintiff  to  Perry,  the 
intestate,  on  his  promissory  note,  was  the  consideration.  He^e 
is  certainly  a  good,  valuable  and  legal  consideration  for  the 
agreement.  No  agreements,  made  without  consideration,  could 
ever  have  been  enforced,  either  at  law  or  in  equity.  Such  agree- 
ments needed  not  the  passage  of  the  statute;  it  was  not  intended 
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to  apply  to  them,  but  to  certain  agreements  which  were  good 
and  valid  before  the  act — to  all  parol  agreements  for  the  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  therein  or 
concerning  them,  upon  whatever  good,  valuable  and  legal  con- 
sideration they  might  be  made.  To  give  it  a  different  constmc 
tion  would  be,  in  effect,  to  repeal  the  law.  But,  it  may  be  said 
that  this  is  a  case  of  a  contract  executed.  That,  indeed,  will 
liken  it  to  a  case  where  the  purchase-money  has  been  paid.  It 
certainly  goes  no  farther;  and  it  admits,  to  me,  the  conclusiTe 
answer — no  fraud  is  suggested  in  the  bill,  other  than  the  gen- 
eral allegation,  which  is  well  answered  by  a  negative  as  generaL 
Nor  do  the  facts  stated  in  the  bill  amount  to  a  fraud. 

No  time  was  appointed  for  the  execution  of  the  assignment, 
but  the  legal  construction  of  the  contract  is  that  it  was  to  be 
done  in  a  reasonable  time,  on  request  of  the  plaintiff.  It  is  very 
evident,  from  a  perusal  of  the  bill,  that  it  was  the  intention  of 
the  parties  that,  in  failure  of  payment,  possession  should  be 
delivered  to  the  plaintiff,  and  the  property  become  vested  in 
him  absolutely  and  irredeemably.  A  failure  was  intended  to 
operate,  not  merely  as  a  forfeiture  at  law,  as  in  case  of  a  mort- 
gage, but  of  all  right  and  equity  of  redemption.  Now,  had  thia 
agreement  been  reduced  to  writing,  and  a  bill  bad  been  brought 
to  compel  an  assignment,  the  court  would  not  have  decreed  it 
agreeably  to  that  intention.  Forfeitures  are  odious,  particu- 
larly in  a  court  of  equity.  An  assignment  might  have  been  de- 
creed, but  with  a  defeasance,  to  operate  as  a  common  mortgage. 
This  would  have  reserved  to  the  assignor  a  valuable  interest — 
the  equity  of  redemption— of  which  he  could  not  be  deprived 
but  by  a  regular  foreclosure.  Not,  that,  had  the  agreement 
been  carried  into  effect  agreeably  to  this  intention  between  the 
parties,  it  could  have  been  set  aside.  It  is  one  of  those  hard 
cases,  not  amounting  to  fraud,  in  which  a  court  of  equity  would 
not  interfere — neither,  in  the  first  instance,  to  carry  it  into  effect, 
nor,  in  the  second,  to  set  it  aside. 

It  does  not  appear  that  the  plaintiff  made  any  demand  of 
Perry,  the  intestate,  to  make  the  assignment,  tmtil  the  first  day 
of  October,  1810,  the  day  on  which  the  note  became  payable. 
It  is  stated  that  '*  on  that  day  Perry,  having  hitherto  neglected 
to  pay  the  money  due  on  said  note,  though  often  requested, 
then  wholly  refused  to  make  said  assignment,  and  your  orator 
then  and  there — to  wit,  at  Charlotte  aforesaid — demanded  of 
the  said  Peny  to  complete  said  assignment,  and  to  give  posses- 
sion to  your  orator,  or  to  pay  the  said  sum  of  money  contained 
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In  said  note."  These  are  the  words  of  the  bill.  The  demand 
of  the  possession,  here  coupled  with  a  demand  of  the  assign- 
ment to  be  made,  was  clearly  premature.  Perry  had  the  whole 
of  that  day  to  pay  the  money.  But  it  serves  to  show  the  plaini- 
ifiTs  understanding  of  the  agreement — that  the  property  was 
irredeemable.  There  was  no  offer  of  any  condition  of  redemp- 
tion, or  to  take  the  property  in  satisfaction  of  the  money  due  on 
the  note.  In  this  connection,  the  plaintiff  had  not  a  right  to 
that  which  he  demanded.  I  am  still  speaking  as  though  it  had 
been  an  agreement  in  writing.  And,  taking  the  demand  of  an 
assignment  as  standing  by  itself,  the  plaintiff  was  not  in  equity 
entitled  to  it,  without  the  offer  of  a  clause  of  redemption  to  be 
inserted.  And  Perry  might  refuse  to  do  that  which  equity 
would  not  compel  him  to  do. 

But  it  is  not  alleged  that  Perry  refused  to  comply  with  the 
demand;  it  is  nowhere  averred  that  he  did  not  make  ihe  assign- 
ment, or  pay  the  money  on  the  note,  either  then  or  at  some 
future  day  during  his  life.  It  is  stated  that  there  was  a  neglect 
and  refusal  before  and  up  to  the  time  of  the  demand;  but  there 
can  be  no  transposition  in  this  case,  much  less  can  such  aver- 
ment  be  dispensed  with. 

These  observations  are  intended  to  apply  only  to  the  point 
inder  consideration — the  question  whether  there  appears  in  the 
3ase,  as  stated,  any  fraud  which  can  entitle  the  plaintiff  to 
proceed  on  parol  proof  of  the  agreement,  as  a  case  of  past  per- 
formance, as  it  is  called — a  case  excepted  out  of  the  statute. 
Nothing  of  the  kind  can  be  discovered. 

I  will  observe  one  thing  further  (it  has  not  had,  as  it  ought 
not  to  have,  any  influence  on  any  part  of  the  opinion  in  the 
case),  that  this  is  not  wholly  a  case  of  parol  agreement.  The 
promissory  note  was  a  part  of  the  agreement,  and  was  in 
writing,  signed  by  one  of  the  parties,  Perry.  So  that,  on  the 
appearance  of  the  note,  the  plaintiff  could  not,  agreeably  to  the 
rules  of  evidence,  which  are  as  strict  in  this  point  in  a  court  of 
chancery  as  a  court  of  law,  be  permitted  to  go  into  parol  proof 
of  any  further  agreement.  On  the  whole,  the  plea,  both  upon 
authority  and  principle,  must  be  allowed. 
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Brown  v.  Bebse. 

[1  D.  OnPKUi»  33T.]  i 

Fabol  EynaNCB— Pazxht  Ajibiouitt. — ^The  omiwinn  in  a  pranuaoiy  nofet 
of  the  sum  to  be  paid,  is  a  patent  ambignity,  whieh  eannot  be  ezj^aiaed 
by  parol,  bat  the  payee  mnat  resort  to  the  origmal  contzact^  treatiag  tbe- 
note  as  a  nullity. 

Obbjuoeabi.  Action  ou  a  promisaozy  note  in  the  following 
form:  ''Sixteenth  of  March,  1812.  For  Talae  reoeived,  I 
promise  to  pay  Jonathan  Brown  sixteen,  on  the  first  day  of 
May  next,  with  interest  (Signed):  Aaron  Bebee.''  The  decla- 
ration averred  that  the  word  "  sixteen  "  in  the  note,  meant  six- 
teen dollars;  and  at  the  trial  the  plaintiff  offered  to  prove  thai 
such  was  the  meaning  by  parol  evidence,  which  the  court  re- 
fused. The  plaintiff  excepted,  and  brought  the  case  here  bj 
writ  of  error. 

Sinmg  and  MaUary,  for  the  plaintiff  in  error. 

Langdon,  for  the  defendant,  cited  Peake's  Ev.  82. 

By  Court,  GmpXAN,  0.  J.  The  rule  certainly  is,  as  laid  down 
by  tiie  defendant's  counsel,  that  parol  proof  cannot  be  admitted 
to  explain,  extend  or  vary  a  written  contract.  There  is  but  one 
exception,  if  it  may  be  called  an  exception,  that  is,  in  the  case 
of  a  latent  ambiguity.  As  in  the  case,  usually  put,  of  a  devise 
to  A.;  there  are  two  persons  by  the  name  of  A.,  father  and  son; 
this,  appearing  by  parol  proof,  introduces  an  ambiguity  as  to- 
the  person  intended  by  the  testator.  But,  as  the  ambiguity  ia 
not  apparent  on  the  face  of  the  devise,  it  is  called  a  latent  am- 
biguity, and,  as  it  is  raised  by  parol,  it  may  be  explained  bj 
parol.  But  where  there  is  a  devise  of  fifty  thousand  dollars, 
wholly  omitting  to  name  any  devisee,  this  is  a  patent  ambiguity, 
which  cannot  be  explained  by  parol. 

But  it  is  said  that  this  is  a  mistake,  and  that  mistakes  aie 
allowed  to  be  rectified.  There  are  cases  in  which  a  court  of 
chancery  will  correct  a  mistake,  or  rather  compel  the  party  ta 
correct  it,  by  supplying  what  was  omitted  by  mistake;  but  this 
does  not  belong  to  a  court  of  law. 

But,  in  simple  contracts,  a  party  is  rarely  without  remedy  in 
a  court  of  law.  As,  in  the  present  case,  the  note  through  an 
omission  being  void  or  ineffectual,  the  plaintiff  may  resort  to 
the  original  contract.  He  may  sue  on  the  original  cause  of 
action  and  recover  the  demand  for  which  the  note  was  intended 
to  be  given.     Had  the  plaintiff  in  this  case  added  a  count  appli* 


feb.  1814.]  DuPY  v.  Wickwirb.  729 

cable  to  the  oiiginal  contract,  he  might  have  recovexed  what  was 
his  just  due;  he  still  may  haxe  that  remedy. 

But  in  this  action  brought  on  the  note,  the  county  court  were 
light  in  rejecting  parol  eyidence  to  prove  what  the  note  should 
have  been,  or  how  it  should  have  been  written;  the  decision  is 
supported  equally  by  precedent  and  the  soundest  principles. 
In  an  action  on  a  note  the  plaintiff  is  entitled  to  recover  by 
proving  only  the  execution  of  the  note;  from  the  solemnity  and 
certainty  of  the  instrument,  it  affords  evidence  of  the  contract, 
the  consideration,  and  of  everything  which  is  necessary  to  enti- 
tle the  plaintiff  to  recover.  To  give  this  effect  to  a  note,  and 
yet  aUow  the  plaintiff  to  supply  any  defect  in  the  note  by  parol 
testimonyy  or,  in  other  words,  to  prove  what  the  note  should 
have  been,  as  agreed  between  the  parties  by  parol,  is  perfectly 
inconsistent;  it  would  be  to  give  the  plaintiff  all  the  benefit  of 
a  written  contract  and  yet  permit  him  to  prove  the  contract  by 
paxol  testimony. 

The  judgment  of  the  county  court  must  therefore  be  affirmed* 


DuPY   V.  WiCKWIRB. 

[1  D.  OBznux,  937.] 

Ewn5?*fr"^'"""ff  Act  Yom. — An  act  of  the  l^gtsktnie  dxreotiog  a  oertala 
deposition  to  be  read  in  the  trial  of  a  cause  then  pending,  is  retrospeetiv* 
in  its  operation,  and  ia  in  the  nature  of  a  judicial  decision.  It  is,  there* 
fore,  void. 

Debt,  for  three  hundred  dollars,  brought  by  the  plaintiff, 
suing  for  himself  as  well  as  for  the  town  of  Beadsborough, 
under  an  act  providing  for  the  support  of  the  poor,  against  the 
defendant,  for  transporting  to  the  town  one  Jacob  Morse,  a 
pauper,  who  had  no  legal  settlement  there.  At  the  trial,  the 
plaintiff  offered  the  deposition  of  Jacob  Morse,  in  the  caption 
of  which  the  cause  in  which  it  was  to  be  used  was  entitled  an 
action  in  which  Joshua  Dupy  was  plaintiff  and  Beuben  Wick- 
wire  defendant,  omitting  the  qui  iam,  it  appearing  that  the  said 
Morse  had  died  pending  the  action.  The  court  below  rejected 
the  deposition.  Subsequently,  the  defendant  procured  an  act 
of  the  legislature  directing  the  said  deposition  to  be  read  in 
any  future  trial  of  the  action,  notwithstanding  the  irzegulaiity 
in  the  caption.  The  sole  question  was  as  to  the  admissibility 
of  the  deposition. 

Wright,  for  the  plaintiff,  cited  2  Hawkins,  879. 
Fay,  for  the  defendant. 
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By  OouBT.  If  the  plaintiff  be  entitled  to  read  the  deposition  ih 
this  case,  he  ia  not  entitled  to  read  it  bj  virtue  of  the  act  of  the 
legislature.  The  act  is  most  clearly  unconstitational  and  void. 
It  is  an  attempt  of  the  legislature  to  make  a  judicial  decision  in 
a  particular  case;  but  the  constitution  of  this  state  prohibits 
the  legislature  from  the  exercise  of  any  judicial  powers.  The 
act  is  also  retrospective  in  its  operation,  is  rather  in  the  nature 
of  a  legislative  sentence,  order,  or  decree,  than  of  a  law. 
Besides,  if  the  deposition  was  not  legally  taken  in  this  case,  it 
is  a  mere  voluntary  affidavit  And  the  person  making  such 
voluntary  affidavit  does  not  subject  himself  to  the  pains  and 
penalties  of  perjury  for  any  false  swearing  in  such  affidavit;  it 
is  not  taken,  therefore,  under  that  security  to  which  the  per- 
son against  whom  it  is  to  be  read  is  entitled,  nor  can  any  ex 
post  facto  law  give  that  security.  Suppose  this  deposition  to 
have  been  false  in  some  material  fact,  and  that  Morse  was  not 
dead,  but  gone  to  some  parts  unknown,  and,  by  virtue  of  this 
act,  his  deposition  read  and  a  verdict  obtained  against  the 
defendant,  and  Morse  should  return,  could  he  be  convicted  of 
perjury  for  swearing  falsely  in  giving  the  deposition?  Cer- 
tainly not.  Even  if  the  legislature  should  have  specially  pro- 
vided that  the  deponent  should  be  liable  to  all  the  pains  and 
penalties  of  willful  and  corrupt  perjury  for  false  swearing,  such 
ex  post  facto  provision  would  have  been  void,  as  being  against 
the  constitution  of  this  state,  the  constitution  of  the  United 
States,  and  even  against  the  laws  of  nature.  The  deposition, 
therefore,  cannot  be  admitted  on  the  authority  of  the  act^of  the 
legislature. 

But  the  court,  on  consideration,  are  of  opinion  that  the  de- 
position is  legally  taken.  It  seems  to  have  been  settled  that 
the  person  suing  in  such  case  may  bring  the  action  in  his  own 
name  only.  In  England  the  writ  may  be  brought  qui  iam^  and 
the  declaration  be  in  the  name  of  the  person  prosecuting  only, 
and  that  there  is  no  necessity  that  the  writ  or  declaration  should 
express  the  qui  tarn.  The  person  prosecuting  may  well  be  con- 
sidered as  the  sole  plaintiff.  The  title  of  the  action  given  in 
the  caption  of  the  deposition  is  sufficiently  correct. 

Let  the  deposition  be  read. 


In  Langdon  v.  Strong,  2  Vt.  234,  a  statute  aathorixed  an  administrator  in 
a  certain  case  to  convey  lands  to  the  creditors  in  payment  of  their  debts,  the 
lands  to  be  appraised,  and  a  deduction  made  from  the  appraised  valne,  not 
exceeding  twenty-five  per  cent.  This  was  held  constitutional;  but  it  would 
be  otherwise  if  the  stiktute  had  been  mandatory.   The  authority  of  the  prinoipsl 
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case  came  under  the  consideration  of  the  court,  regarding  which  it  is  said: 
*'  The  objection  to  this  act  is,  that  it  interferes  with  the  vested  rights  of  the 
heirs,  and  is  a  judicial  act,  belonging  in  its  nature  to  the  probate  courts.  The 
counsel  endeavor  to  assimilate  this  to  several  acts  decided  void  by  this  court 
They  cite  Dvpy  v.  Wickwire,  1  D.  Chip.  237.  The  amount  of  the  decision  in 
that  case  is,  that  an  act,  which  was  in  the  nature  of  a  mandamys  to  the  court, 
requiring  the  admisuiion  in  evidence  of  a  deposition  already  in  existence,  and 
rejected  by  reason  that  the  caption  did  not  describe  correctly  the  parties  to 
the  action,  was  void  and  not  binding  on  the  court  This  act  is  liable  to  the 
two  objections  of  being  a  judicial  act»  and  vazying  the  rights  secured  to  the 
parties  in  the  action  by  the  general  laws." 

This  subject,  of  the  power  of  the  legislatare  to  act  judicially,  is  treated  by 
Judge  Cooley  with  his  usual  fullness  and  aoooracy:  Constitutional  Lim.  94. 
He  says:  "As  the  legislature  cannot  set  aside  the  construction  of  the  law 
already  applied  by  the  courts  to  actual  cases,  neither  can  it  compel  the  courts 
to  adopt  a  particular  construction  of  a  law  which  the  legislature  permits 
to  remain  in  force.  'To  declare  what  the  law  is,  or  has  been,  is  a  judicial 
power;  to  declare  what  the  law  shall  be,  is  legislative.  One  of  the  funda- 
mental principles  of  all  our  governments  is  that  the  legislative  power  shall  be 
separate  from  the  judicial,'  [citing  J)ash  v.  Van  KUeck,  6  Am.  Dec  805.]  If 
the  legislature  would  prescribe  a  different  rule  for  the  future  from  that  which 
the  courts  enforce,  it  must  be  done  by  statute,  and  cannot  be  done  by  a  man- 
date to  the  courts,  which  leaves  the  law  unchanged,  but  seeks  to  compel  the 
courts  to  construe  and  apply  it,  not  according  to  the  judicial,  but  according 
to  the  legislative  judgment.  But  in  any  case  the  substance  of  the  legislative 
action  should  be  regarded  rather  than  tiie  form;  and  if  it  appears  to  be  the 
intention  to  establish  by  declaratory  statute  a  rule  of  conduct  for  the  future, 
the  courts  should  accept  and  act  upon  it  without  too  nicely  inquiring  whether 
the  mode  by  which  the  new  rule  is  established  is  or  is  not  the  best,  most 
decorous  and  suitable  that  could  have  been  adopted.  If  the  legislature  can- 
not thus  indirectly  control  the  action  of  the  courts,  by  requiring  of  them  a 
construction  of  the  law  according  to  its  own  views,  it  is  very  plain  it  cannot 
do  so  directly,  by  setting  aside  their  judgments,  compelling  them  to  grant 
new  trials,  ordering  the  discharge  of  offenders,  or  directing  what  particular 
steps  shall  be  taken  in  the  progress  of  a  judicial  inquiry.  And  as  a  court 
must  act  as  an  organized  body  of  judges,  and,  where  difference  of  opinion 
arise,  they  can  only  decide  by  majorities,  it  has  been  held  that  it  would  not 
be  in  the  power  of  the  legislature  to  provide  that,  in  certain  contingencies, 
the  opinion  of  the  minority  of  a  court,  vested  with  power  by  the  constitution, 
should  prevail,  so  that  the  decision  of  the  court  in  such  cases  should  be  ren- 
dered against  the  judgment  of  its  members." 

The  principle  on  which  the  constitutionality  of  such  legislation  is  deter- 
mined may  be  thus  stated:  If  an  act  of  the  legislature,  in  terms,  judicially 
determines  a  question  of  right  or  of  property,  as  the  bssis  upon  which  the  act 
is  founded,  so  far  the  act  must  be  regarded  as  a  judicial  act,  and  therefore 
onconstitutionaL  But  if  it  simply  authorizes  the  doing  of  an  act  with  the 
view  of  attaining  a  given  end,  or  accomplishing  a  particular  result,  without 
any  determination  of  the  fact  of  the  existence  of  that  which  secures  to  a  party 
a  right  to  the  fruits  of  the  act,  it  is  not  liable  to  this  constitutional  objection:  ^ 
fimith  Stat  and  Const  Law,  sec.  347.  And  affirming  this  doctrine,  see  Met* 
rUl  V.  Sherburne,  1  N.  H.  199,  per  Woodbury,  J. ;  Jones  v.  Peny,  10  Yerg. 
69,  69;   WaikbM  v.  Holman,  16  Peters,  25,  60,  per  McLean,  J. 

This  question  has  arisen  in  reference  to  legislative  divorces;  the  subject  of 
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whieh  18  treated  in  1  Bishop,  on  Mar.  and  Dir.,  see.  680,  ft  teq.  In  sec  686» 
this  author  concludes  that  *'  the  granting  of  divoroes  by  the  legisUtore  is  not 
snch  an  exerciso  of  jndioial  authority  as  will  render  tiiem  invalid;*  and  ho 
notices  exceptions  in  Missouri:  Brymm  r,  Brymm^  17  Mo.  990;  and  (Miior 
Bingham  t.  MUler^  17  Ohio^  445,  bnt  under  some  special  cMistituUopal  pro* 
▼isioDS  in  thesa  states. 


Stabb  v.  Robinson. 

[1  D.  OmtnuMt  987.] 

OnjOATioir  ov  GoimAor. — ^A  special  act  of  the  legislatiire^  freeing  the  bodj 
of  a  debtor  from  imprisonment,  and  providing  that  *'all  sach  bonds  aa 
have  been  taken  by  the  sheriff,  on  the  admission  of  the  debtor  to  tiia 
liberties  of  the  prison^  be  dischaiged,**  is  not  oonstmed  to  extend  to  the 
case  of  an  escape  conmiitted  before  the  passing  of  the  act;  and  if  it  be  ao 
worded  as  to  extend  to  such  case  it  is  void,  as  impairing  the  ohligitiffln 
of  contracts. 

AonoN  on  a  gaol  bond  assigned  hj  the  sheriff  to  the  creditor. 
The  declaration  stated  that,  by  consideration  of  the  coort  for  the 
county  of  Bennington,  at  the  term  of  said  court,  holden  in  Junfi, 
1810,  the  plaintiff  recovered  judgment  against  Moeea  Sage  for 
Btxty-fiye  dollars  and  sixty-three  cents  damages,  and  fifteen  dol- 
lars  and  forty-two  cents  costs;  that  upon  an  execution  duly  issued 
on  said  judgment,  the  said  Moses  Sage  was,  on  the  twentj-f  ourth 
day  of  August,  1810,  committed  to  the  common  gaol  in  Bob- 
nington,  and  was,  on  the  same  day,  admitted  to  the  liberties  of 
said  prison;  that,  on  that  occasion,  the  said  Moses  Sage,  as 
principal,  and  Jonathan  Bobinson,  now  defendant,  as  surety, 
executed  the  bond  on  which  the  action  was  brought;  that,  on 
the  same  day,  the  said  Moses  Sage  escaped  from  the  liberties  of 
the  prison,  and,  thereupon,  the  sheriff  assigned  the  bond  to 
the  plaintiff.  The  action  on  said  bond  was  commenced  oa  the 
fifth  day  of  October,  1811,  in  the  county  court  for  the  ooun^ 
of  Bennington.  The  defendant  pleaded,  in  bar,  an  act  of  the 
legislature  passed  on  the  thirty-first  day  of  October,  1811,  en- 
titled an  act  for  the  relief  of  Moses  Sage,  setting  forth  the  act 
in  hoBO  verba.  The  following  part  of  the  first  section  only  is 
material  to  the  case:  ''  Ix.  is  hereby  enacted,  etc.,  that  the  said 
Moses  Sage  is  released  and  discharged  from  his  said  imprison- 
ment in  said  gaol  [referring  to  a  recital  in  the  preamble],  and 
shall  be  free  from  arrests  on  all  process  in  civil  actions,  issuing 
under  the  authority  of  this  state,  for  and  during  the  term  of 
three  years  from  and  after  the  first  day  of  January,  1812.  Pro- 
vided, that  the  judgment  on  which  the  said  Moses  Sage  is  con- 
fined, shall  remain  iu  the  same  situation  as  though  the  writs  of 
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execution  had  never  issued  thereon;  and  that  all  such  bond  or 
bonds  as  have  been  taken  by  the  sheriff,  or  keeper  of  the  gaol 
in  said  Bennington,  for  the  liberties  of  the  prison  granted  to 
the  said  Moses  Sage,  be,  and  the  same  are,  hereby  discharged. 
And  provided  any  action  or  actions  should  be  brought  against 
the  sheriff  of  said  county,  or  any  of  the  bail  of  the  said  Moses 
Sage,  on  account  of  his  being  released,  this  act  shall  be  consi- 
dered as  a  sufficient  bar  to  a  recovery,  and  the  defendant  or 
defendants  shall  recover  costs/'  The  plaintiff  demurred  to  the 
plea,  and  the  court  rendered  judgment  for  the  defendant; 
thereupon  the  plaintiff  brought  this  writ  of  error, 

Wright,  for  the  plaintiff. 

Sldnner,  for  the  defendant. 

By  Court,  CmPMAN,  0.  J.  The  act  of  the  legislature  which  is 
relied  upon  in  this  case  is  not  a  public  act,  nor  is  it  a  remedial 
act,  in  the  language  of  the  law.  It  is  a  private  act,  and  has  been 
rightly  so  pleaded.  It  is  an  act  which  gives  a  privilege  to  one 
man,  while  it  infringes,  or  at  least  suspends,  the  rights  of  an- 
other; therefore,  upon  every  sound  principle,  it  ought  to  receive 
a  strict  construction;  it  is  not  to  be  extended  in  favor  of  Moses 
Sage  or  his  sureties  beyond  that  which  is  clearly  expressed,  or 
that  which  is  a  necessary  and  unavoidable  inference.  Now,  if 
the  act  had  gone  no  farther  than  to  discharge  Moses  Sage  from 
his  imprisonment,  and  to  permit  him  to  go  at  large,  without  ex- 
pressly declaring  that  the  sheriff  or  the  sureties  for  the  liberties 
of  the  prison,  should  not  be  liable  on  the  departure  of  Sage,  as 
for  an  escape,  yet  they  would  not  have  been  liable;  such  is  the 
necessary  inference,  ihe  necessary  consequence  of  a  legal  dis- 
charge of  the  prisoner.  If  it  was  lawful  for  Sage  to  go  at  large 
under  the  authority  of  this  act,  the  condition  of  the  bond  was 
not  broken  by  his  departure,  as  he  was  legally  discharged  from 
imprisonment  in  every  case  of  a  civil  nature  for  which  he  then 
stood  committed;  but  to  construe  the  act  to  purge  an  escape, 
before  that  time  committed,  would  be  wholly  unwarranted,  it 
would  be  a  flagrant  abuse  of  every  just  principle  of  construction. 

But,  it  is  said,  the  act  is  too  clear  to  admit  of  construction, 
that  the  words  are  express,  ''that  all  bond  or  bonds  which  have 
been  taken  by  the  sheriff  or  keeper  of  the  gaol  in  Bennington, 
for  the  liberties  of  said  prison  granted  to  the  said  Moses  Sage, 
be,  and  the  same  are,  hereby  discharged."  The  act,  indeed, 
sets  out  with  a  very  broad  expression, ''  all  bond  or  bonds/'  and 
if  this  clause  were  not  explained  by  what  precedes  and  what 
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follows,  it  might  almost  afford  a  pretext  for  the  defendant's  eon« 
struction.  But  this  is  to  extend  the  act  beyond  the  manifest 
intention  of  the  legislature  as  expressed  in  the  preamble,  which 
is  to  discharge  Moses  Sage  from  his  confinement  in  prison,  at 
that  time,  and  to  free  his  body  from  arrest  for  a  certain  lim- 
ited time;  there  is  not  a  word  respecting  a  discharge  of  his 
sureties,  who  had  become  liable;  and  the  clause  which  has  been 
relied  on  does  not  affect  his  sureties.  Actions  may  be  main- 
tained against  them,  and  they  may  have  their  remedy  over 
against  Sage.  They  may  proceed  by  summons  or  attachment  of 
his  property,  for  that  is  not  by  the  act  intended  to  be  exempted. 
And  although  it  is  crudely  expressed,  as  is  almost  eyery  part  of 
this  act,  yet  wh  at  follows  and  closes  this  particular  provision  draws 
it  towards  a  point,  and  the  whole  intelligibly  limits  the  sense. 
It  makes,  with  what  has  just  been  recited,  but  one  provision: 
**And  provided  (or  in  case)  any  action  or  actions  shall  be 
brought  against  the  sheriff  or  any  of  the  bail  (sureties  in  such 
bonds)  of  the  said  Moses,  on  account  of  his  being  released  (cer- 
tainly meaning,  on  account  of  Sage's  going  at  large,  in  conse- 
quence of  his  being,  by  the  act,  so  discharged),  this  act  shall  be 
considered  a  sufficient  bar,"  etc.  It  makes  but  one  provision, 
and  when  read  so  as  to  render  it  intelligible  is  found  to  have 
been  intended  to  express  what,  as  before  observed,  is  a  legal 
consequence  of  a  discharge  of  the  principal  from  his  imprison- 
ment, and  is  no  more  than  that  Sage's  going  at  large  shall  not 
be  deemed  an  escape;  although  the  persbn  who  drew  the  act 
seems  not  to  have  been  aware  of  the  legal  inference,  or  to  know 
how  to  introduce  it  by  express  provision.  Such  bills  are  usually- 
drawn  by  some  private  friend  of  the  petitioner,  and  are  often 
passed  with  too  little  attention  to  propriety  or  accuracy  of  ex- 
pression. 

It  ought  further  to  be  observed,  that  had  the  provision  under 
consideration  been  so  clearly  expressed  as  clearly  to  admit  of 
the  defendant's  construction,  yet  it  could  not  avail  him,  it 
could  not  be  permitted  to  operate;  it  would  have  been  a  palpa- 
ble violation  of  the  constitution  of  the  United  States,  which 
renders  null  and  void  every  act,  even  of  a  state  legislature, 
made  in  violation  of  any  express  provision  of  that  constitution. 
In  that  instrument  it  is  expressly  declared  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.  Now,  what- 
ever may  be  said  with  respect  to  a  gaol  bond,  before  the  condi* 
tion  be  broken,  whether  it  be  considered  as  a  contract  to  which 
the  creditor  is  a  party,  or,  if  I  may  so  say,  a  substitute  for  the 
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walls  of  the  prison,  as  a  means  of  seouring  the  confinement  of 
the  debtor,  yet,  when  the  condition  of  such  bond  is  broken, 
Mid  the  bond  is  assigned  by  the  sheriff  to  the  creditor,  it  unde- 
niably becomes  a  contract  between  the  creditor,  the  assignee 
and  the  signers  of  the  bond.  In  this  case,  the  condition  of 
the  bond  had  been  broken,  the  bond  had  been  assigned  to  the 
creditor,  and  a  suit  commenced  on  the  bond,  by  him  before  the 
passage  of  the  act.  The  contract  was  legal  and  complete,  and 
the  creditor  has  every  just  right  to  claim  the  benefit  of  that 
provision  in  the  constitution  of  the  United  States,  which  was 
made  by  the  people  of  the  United  States  to  protect  their  rights 
against  such  acts  of  the  state  legislatures  as  should  inadvert- 
ently, or  otherwise,  be  passed  in  violation  of  those  rights.  The 
creditor,  as  one  of  the  people,  has  a  right  to  claim  the  benefit 
of  this  provision,  and  that  it  be  held  by  the  court  sacred  and 
inviolate.  And  certainly  the  court  ought  anxiously  to  avoid 
any  constraction  of  a  law  which  would  imply  in  the  legislature 
either  an  ignorance  of  their  powers  and  duties  or  a  design  to 
violate  the  national  constitution.  From  all  these  considera- 
tions the  court  are  clearly  of  opinion  that  the  judgment  of  the 
county  court  is  erroneous  and  must  be  reversed. 


State  v.  Parker. 

[1 D.  Cbipmah,  298.J 

FoBOERT — ^Descioftion  OF  INSTRUMENT. — An  Indictment  for  forgery  should 
set  forth  the  uLBtrmnent  charged  to  be  forged,  in  ?uge  verba,  nnleas  it  be 
in  the  hands  of  the  aocnsed,  when  that  fact  should  be  averred  in  the 
indictment 

LsniCTMENT  for  forgery  charging  the  defendant  with  uttering, 
passing  and  giving  in  payment  "one  certain  false,  forged  and 
counterfeit  bank  note,  made  in  imitation  of  a  one  dollar  note 
issued  by  the  Mechanics'  and  Farmers'  Bank  in  the  city  of  Al- 
bany in  the  state  of  New  York,  which  bank  then  and  there  was 
and  still  is  legally  established  by  and  under  the  authority  of 
the  legislature  of  the  state  of  New  York,  one  of  the  United 
States  of  America,  marked  number  6730,  bearing  date  the  first 
day  of  January,  in  the  year  of  our  Lord  1812,  signed  by  S. 
Southwick,  president,  and  countersigned  by  G.  A.  Worth, 
cashier  thereof,  and  made  payable  to  E.  Dor,  or  bearer,  on  de- 
mand."   Demurrer  to  the  indictment. 

PrerUi88,  for  the  prisoner,  cited  Crown's  Circ.  Oompanion,  178, 
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182,  217,  276;  1  Peake,  173;  Easf  s  Crown  Law,  976;  Common^ 
weallh  V.  HoughUm,  8  Mass.  107;  3  Jolins.  Ca.  299. 

Baylies^  for  the  state. 

By  Court,  CmPKAir,  C.  J.  Had  I  any  doubt  in  thia  case,  as  I 
am  alone  on  the  bench,  I  should  postpone  the  decision;  but  aa 
I  think  it  a  very  clear  point,  I  will  put  neither  the  public  nor 
the  prisoner  to  any  further  expense  by  delay. 

The  precedents  of  indictments  for  forgery  are  uniform  on  this 
point.  The  instrument  charged  to  be  forged  is  set  forth  in  words 
and  figures  in  all  the  numerous  precedents  which  have  been  pro- 
duced; and  all  the  authorities  hold  it  necessary,  unless  in  cer- 
tain excepted  cases,  one  of  which  is  where  the  instrument 
charged  to  have  been  forged  is  in  the  possession  of  the  person 
charged  with  the  forgery.  In  such  case,  it  is  sufficient  to  de- 
scribe the  instrument,  in  the  same  manner  in  which  it  is  described 
in  this  indictment,  omitting  to  set  it  forth  in  words  and  figures; 
but  the  fact  that  the  instrument  is  in  the  hands  of  the  person 
charged,  which  brings  the  case  within  the  exception,  must  be 
charged  in  the  indictment.  The  common  law  authorities  are 
collected,  and  the  doctrine  on  this  point  is  ably  commented 
upon  by  Judge  Sedgwick  in  the  case  cited  from  8  Mass.  107. 
There  is  certainly  great  reason  for  adhering  strictly  to  these 
principles;  the  subject  in  which  the  offense  is  charged  to  faaTe 
been  committed  ought,  in  reason,  to  be  set  forth  with  great  pre- 
cision, that  there  may  be  no  mistake  in  the  proof,  no  possibility 
of  substituting  one  thing  for  another,  that  the  accused  may 
know  precisely  what  be  has  to  meet,  how  to  prepare  his  defense, 
and  how  to  direct  his  eyidence.  This  is  a  right  of  the  accused 
at  common  law,  that  common  law  which  the  fathers  of  our  rev* 
olution  claimed  as  their  birthright,  and  which  was  secured  to 
to  us  by  the  event  of  that  reyolution.  The  framers  of  our  con- 
stitution constantly  kept  it  in  view,  and  almost  the  first  act  of 
our  state  legislature  was  to  declare  **  that  so  much  of  the  com- 
mon law  of  England  as  is  applicable  to  our  local  circumstances, 
and  is  not  repugnant  to  the  constitution  or  any  partictdar  act  of 
the  legislature  of  this  state  be,  and  is,  adopted  as  law  within 
this  state,  and  all  courts  are  to  take  notice  thereof  and  goyem 
themselves  accordingly."  It  is  from  this  source,  the  common 
law,  that  we  derive  rules  and  maxims  not  only  for  the  construc- 
tion of  our  statutes,  but  of  the  constitution  itself;  and  with 
the  limitations  expressed,  it  is  the  rule  of  property  and  the 
security  of  our  rights,  and  furnishes  to  the  courts,  in  all  cases. 
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<»Yil  and  criminal,  a  rule  of  deoision.  The  oourts  can  no  mora 
depriye  a  person,  prosecuted  for  a  crime,  of  a  common  law 
right,  than  they  can  deprive  him  of  a  statute  or  constitutional 
right;  modes  of  practice  merely,  they  may  alter,  for  the  more 
safe  and  easy  attainment  of  the  ends  of  justice,  so  that  they  do 
not  infringe  any  essential  right. 

But  it  is  urged  that  this  form  of  indictment  has  been  in  use 
in  this  state  for  more  than  thirty  years,  that  is,  almost  from  the 
commencement  of  the  government;  that  there  haTo  been  no  de« 
cisiona  against  it;  and  that  it  ought  now  to  be  considered  as  the 
^K)mmon  law  of  Vermont,  established  by  usage.  That  laws 
affecting  essential  rights  should,  by  custom,  originate  in  our 
courts,  independent  of  the  constitution  and  laws  enacted  by 
statnte,  and  in  opposition  to  the  principles  and  maxims  of  the 
-common  law,  so  called,  is  a  thing  I  cannot  understand.  It  is  a 
doctrine  which  ought  not  to  be  countenanced  in  this  court.  If 
admitted,  we  should  soon,  instead  of  a  system  formed  and  ma* 
tured  by  the  experience  of  ages,  have  a  crude,  undigested  mass^ 
or  rather  farrago,  of  opinions,  adopted  through  indolence  or 
want  of  present  infonnation,  and  adopted  and  continued  in 
practice  mostly  from  the  same  causes.  And  where  are  the  courts 
to  look  for  this  common  law  of  Vermont  ?  Not  to  the  authority 
of  decided  cases,  nor  to  the  writings  of  the  ancient  sages  of  the 
law,  approTed  through  a  succession  of  ages.  No,  we  must  re- 
sort, for  the  most  part,  to  the  fallible  memoiy  of  the  judges,  or 
members  of  the  bar,  or  to  crude  precedents  of  forms,  which 
may  in  some  countries,  by  chance,  have  long  passed  without  ex- 
ception and  without  notice.  I  say,  in  some  counties,  because  I 
have  obserred  that,  in  several  counties,  indictments  are  drawn 
with  a  most  scrupulous  adherence  to  the  most  approved  prec^ 
-dents  of  the  common  law. 

I  would  not  have  it  understood,  by  anything  which  I  have 
said,  that  this  court  is  limited  by  the  precedents  of  decided 
cases,  at  common  law,  or  the  researches  of  the  numerous  and 
profound  commentators.  The  common  law,  exclusive  of  posi* 
tive  law,  enacted  by  statute,  depends  on  principles.  Precedents 
and  maxims  serve  to  embody  aud  illustrate  principles,  to  give 
them  a  fixed  certainty,  and  afford  a  facility  in  applying  them  to 
cases,  as  they  arise,  not  coming  within  any  former  precedents. 
I  conceive  that  these  principles  will  be  found  amply  sufficient 
for  their  decision,  while  they  preserve  the  analogy  and  symmetry 
of  the  system.  The  only  difficulty  Ues  in  applying  the  proper 
principle,  and  in  applying  it  with  due  regard  to  analogy,  which 
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Ib  the  conneoting  link,  and,  indeed,  the  siiie  qua  non,  of  eYerj 
other  system,  as  well  as  that  of  law;  and  without  which,  instead 
of  a  system,  we  should  have  merely  a  catalogue  of  individual 
cases,  affording  us  illustration  of  principles,  no  data  for  general 
conclusions. 

It  is  true,  that  a  common  error  sometimes  establishes  a  com- 
mon right;  indeed,  it  is  a  maxim  of  the  common  law.  Such 
cases,  there  are  where  an  error,  first  admitted,  has  introduced 
a  general  custom,  inyolving  property  and  indiyidual  rights; 
such  custom  becomes  a  law  to  the  court,  and  can  be  superceded 
by  act  of  the  legislature  only.  On  this  ground,  it  is  suggested 
that  a  decision  against  the  indictment,  in  this  case,  will  affect 
the  rights  of  the  state,  derived  under  a  long  practice,  and  may 
affect  former  convictions  which  have  been  had  on  similar  indict- 
ments. But  it  is  impossible  to  conceive  that  the  state  can,  un- 
tQ  such  a  practice  become  general  and  without  exception, 
which  it  certainly  has  not  in  this  case,  or  been  of  even  so  long  a 
continuance,  have  acquired  any  right,  or  can  have  any  inter- 
est in  the  support  of  such  indictment,  in  violation  of  the  guar- 
anteed rights  of  the  citizen,  the  rights  of  the  common  law,  which 
can  be  varied  only  by  the  constitution  of  government,  or  by 
a  sovereign  act  of  the  legislature.  As  to  former  convictions, 
which  have  been  had  in  this  court,  there  is  no  provision  of  law 
by  which  they  can  be  corrected  or  reversed;  they  will  not  be  af- 
fected; they  will  remain  in  full  force. 

I  have  extended  my  observations  further  than  the  case  under 
consideration  seems  to  require,  because  the  same  argument 
has  before  been  urged  in  this  court,  and,  I  must  say,  has  at 
times  received  too  much  countenance,  claiming  the  privilege  of 
this  same  common  law  of  Vermont,  in  favor  of  analogous  prac- 
tices, affecting  essential  principles,  on  the  ground  that  the  abuse 
has  been  suffered  long  to  be  continued. 

In  every  view  which  I  have  been  able  to  take  of  this  subject, 
the  indictinent  ought  not  to  be  sustained;  it  is  a  departure  from 
andent  and  established  precedents,  is  condemned  by  all  author- 
ities, both  ancient  and  modern,  and  violates  the  most  settled 
principles  of  law. 

Let  the  prisoner  be  discharged. 


The  authority  of  thia  case  ib  reoognixed  in  1  Bishop  Gzim.  Fhioed.  aeo.  Ml, 
and  2  Id.  sec.  404. 

In  Commonwealtii  ▼.  BaUey,  3  Am.  Dec.  3,  it  waa  held  that  the  nomber  of 
a  bank-bill  and  the  marginal  figores  indicating  its  amount,  are  not  copsidersd 
parts  of  the  bill,  and  need  not  be  set  out  in  the  indictment. 


Dec.  1814.]  Babmey  v.  Oxjbbieb.  739 

Barnet  v.  Currier. 

[1 D.  OmtnuM,  810.] 

Hoxnai  to  oiniPAS!XVXB.-*Notioe  to  one  of  the  partnen  at  a  fino,  of  a  priot 
unreoorded  deed,  is  notioe  to  all  the  partnen  and  will  render  Toid  a  aab- 
•eqnen^  oonyeyanoe  of  the  same  land  to  the  firm. 

Bill  Id  which  complainant  stated  in  BabBtanoe,  that  he  beixig 
indebted  to  one  Levi  Hungerf ord,  as  security  for  such  indebted- 
ness, conveyed  to  him  in  May,  1807,  a  certain  farm  of  land  in 
Swanton.  At  the  same  time  Hungerford  executed  a  bond  to 
him  with  a  condition  that  if  he  should  pay  the  amount  of  the 
debt  with  interest  to  Hungerford,  the  latter  should  reconvey 
the  same  farm.  On  the  tweniy-fif th  day  of  July  following,  the 
debt  not  having  been  paid,  and  Hungerford  being  indebted  in 
the  same  sum  to  a  firm  composed  of  Truman  Currier,  Luther 
More  and  Moses  Jewett;  Ourrier,  one  of  the  firm,  residing  in 
Swanton  and  carrying  on  business  there  as  the  agent  and 
manager  of  the  firm.  Hungerford  conveyed  to  the  said  firm  his 
right  to  said  farm  to  discharge  his  indebtedness  to  them.  The 
bill  charged  that  the  partners  at  the  time  of  receiving  such  con- 
veyance had  full  knowledge  of  the  previous  transaction  between 
the  complainant  and  Hungerford.  It  averred  that,  on  the 
twenty-fifth  of  July,  1809,  the  complainant  paid  Currier  the 
amount  of  the  indebtedness,  who  received  the  same,  and  agreed 
to  reconvey  the  farm.  In  pursuance  of  this  agreement,  a  deed 
was  made  out  by  Currier  on  behalf  of  the  firm,  reconveying  the 
said  farm;  which  deed  was  executed  by  Currier  alone,  he  agree- 
ing to  have  it  executed  also  by  the  other  partners,  who  were 
then  absent.  The  bill  charged  that  More  fraudulently  conveyed 
the  farm  to  Jewett,  and  that  the  latter,  with  fraudulent  intent, 
procured  from  More  the  conveyance  of  the  premises,  and  com- 
menced an  action  against  the  complainant  to  recover  the  posses- 
sion, against  which  relief  was  prayed. 

Currier  made  no  appearance.  More  answered  and  admitted 
the  partnership;  that  Currier  managed  the  business  of  the  firm 
at  Swanton,  of  which  management  he  had  no  personal  knowl- 
edge; that  in  September,  1807,  he.  More,  withdrew  from  the 
firm.  He  denied  any  knowledge  of  the  transaction  between 
the  complainant,  Hungerford  and  Currier. 

Jewett,  in  his  answer,  admitted  the  partnership,  the  with- 
drawal of  More,  and  the  assignment  of  More's  interest  to  him; 
and  alleged  that  in  October,  1808,  the  partnership  between  him 
and  Currier  was  dissolved  by  mutual  consent,  when  Currier  was 
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indebted  to  him  in  the  sum  of  one  thousand  five  hundred  dollan 
in  part  payment  of  whidi  he  took  f rom  Oaanier  a  conveyance  of 
his  share  of  the  premises,-  at  a  valnation  of  five  hundred  dollaia 
Ha  admitted  that  about  that  time,  or  before  ihaii'Cuxriec  had 
reoeiYed  a  sum  of  money  from  Barney,  and  had  agreed  to  •con- 
vey to  him  the  premises,  on  which  he  madeinqoby  of  Currier, 
who  informed  him  that  Barney  held  his.  receipt  for^a  amn  of 
money,  for  which  he  had  agreed  to  convey  to  Barney  his  shan 
of  the  premises,  but,  on  offezing  to  convey,  Barney  had  refused 
to  acoap^  auch  conveyance.  He  denied  that  he  had  received 
any  consideration  from  the  complainant  on  account  of  the 
premises,  or  that  he  had  any  personal  knowledge  of  the  manage- 
ment of  the  business  at  Bwanton,  or  of  tha  purchase  from 
Hungezford. 

On  the  trial  it  was.  pfoved  that  Ourriev,  at  the  time  of  the 
p^urchase  from  Hungerford,  was  fully  informediof  the  bondand 
condition,  and  of  the  nature  of  the  transaction,  and  that  the 
conaidecstion.  was  no  more  than  the  sum  due  fzom  Barney  to 
Hungerfordi  .  Hungerfard's  receipt  for  the  money  froBkBaoMif 
was  produced  and  proved,  as  alsa  his  agreement  to  reoonvay.' 

Btoyton^  lot  the  phiintiff.'  '• . 

Keyea  and  Alien,  for  the  def endants« 

By' Court,  CnsncAH,  C.  J.  It  is  true,  that  b^the  fifth  setlioB 
of  the  act  xegulating  conveyances  of  >  real  estate,  it  is  ^imfitftfl 
that  no  deed  of  barg^  and  sale,  mortgage  or>  other  convey* 
ance,  in  fee-simple  of  any  lands,  tenements  or  hereditaments, 
shall  be  good  and  effectual  in  law  to  hold  such  lands,  tene- 
ments or  hereditaments,  against  any  oth^r  pezaon  x>t  petBons, 
bat  the  grantor  or  giantors  and  their  heirs  only,  unksa  the 
deed  or  deeds  thereof  be  acknowledged  and  accorded  as  is  pro- 
vided in  the  act;  but  we  must  take  this  in  connection  with  the 
fourteenth  section  of  the  same  statute,  which  provides:  "'BuA 
all  fraudulent  and  deceitful  (conveyances  of  any  lands,  tene- 
ments or  hereditaments,  procured,  made  or  suffered,  with  in- 
tent to  avoid  any  right,  debt  or  duty,  of  any  person  or  per- 
sons,, shall,  as  against  such  person  or  persons,  whose  right, 
debt  or  duty,  is  so  intended  to  be  avoided,: his,  her  or  their 
heirs  and  assigns  be  utterly  void,  any  false  pretense  or  feigned 
consideration  to  the  contrary  notwithstandixig." 

In  the  construction  of  this  statute,  these  two  sections  most 
be  taken. together.  For  one  person  knowing  of  the  right 
of   another,  wanting   something  only   in  form   to  its  com- 
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pletkm;  for  instuioe,  {he  deed  not  on  zeoord,  to  inieicept'tliat 
zigbt  by  taking  a  conTeyance,  legal  in  its  foxm,  and  proouzing 
it  to  be£rst  recorded,  is  a  groes  fraud  and  olearly  within  the 
ioarteenth  section,  of  the  act  aboTe  recited.  In  such  case,  the 
deed  is  "void,  as  well  at  law  as  in  equity;  and  if  brought  before 
a  court  of  equity,  it  will  generally  afford  sufficient  relief  to 
declare  such  subsequent  deed  Yoid;  but  if  the  fraud  has  ex- 
tended to  destroy  or  intercept  the  evidence  of  the  prior  right, 
the  court  will  suffer  the  fraudulent  deed  to  stand  in  the  chain 
of  title,  and  decree  a  conyeyance  to  the  person  entitled  in 
equily.  This  principle  will  extend  to  cTery  person  sought  to 
be  injured  by  the  fraudulent  act,  according  to  his  right,  not 
only  to  him  who  claims  an  absolute  right,  but  to  all  who  claim 
a  conditional,  defeasible  or  equitable  interest,  as  well  to  a 
mori^gagor  in  respect  to  his  equitable  interest,  his  right  of  re- 
demption, as  to  the  mortgagee  in  respect  to  his  legal  lien  for 
the  security  of  his  debt.  The  principle  is  perfectly  obvious, 
and  the  construction  not  only  consistent  with  the  general  ob- 
jeets  and  design  of  the  statute,  but  eren  necessary  to  their 
sttoinment.  A  contrary  construction  would,  instead  of  a  pre» 
mention,  render  the  statute  a  protection  of  fraud.  And  besides, 
it  has  been  so  long  established  that  it  cannot  be  permitted  now 
to  be  shaken.  It  is  no  less  firmly  established  that  notice  to  the 
agent.is  notice  to  the  principal,  and  shall  affect  him  the  same  as 
personal  notice. 

To  apply  this  principle  to  the  present  case:  Truman  Currier 
-was  himself  a  principal,  and  being  in  the  concern  at  Swanton 
the  only  acting  partner,  he  was  to  all  intents  the  agent  of  his 
copartners,  the  other  defendants.  He  f^;reed,  in  behalf  of  the 
partnership,  to  take  a  couTeyance  of  the  premises  to  satisfy  or 
secure  a  partnership  debt;  and  he  was  informed  of  the  orator's 
right,  that  Levi  Hungerford  held  the  premises  merely  as  a 
security  for  a  debt  due  to  him  from  the  orator.  As  Hunger- 
ford  then  intended  to  sell,  so  Ouxrier  must  have  intended  to 
purchase,  subject  to  the  orator's  right  of  redemption,  and  gave 
a  consideration  accordingly.  The  amount  of  the  debt  due  from 
the  orator  to  Hungerford  was  made  the  consideration  of  the 
deed  which  Ourrier  received. 

The  deed  of  conveyance  was  in  form  absolute  and  uncondi- 
tional. This  might  or  might  not  have  been  fraudulent  in  its 
inception,  according  to  the  use  it  was  intended  to  make  of  it 
afterwards.  By  this  knowledge,  and  by  these  acts,  and  by  these 
acts  of  their  acknowledged  agent,  the  other  defendants  are 
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bound  eqiially  in  law,  equity  and  good  conscience.  The  oon- 
Teyance  from  Hungerf ord  was  taken  to  all  the  defendants,  mem* 
bers  of  the  partnership.  Truman  Currier  went  further;  he  ze- 
ceiTed  the  redemption-money  of  the  orator,  the  full  amount  of 
the  debt  due  the  company,  to  secure  the  payment  of  which  the 
conveyance  was  made.  He  thereby  bound  thd  other  defendants, 
as  well  as  himself,  to  convey  the  premises  to  the  orator.  He 
did,  on  his  part,  execute  a  deed  of  reconveyance,  prepared  for 
him  and  the  other  defendants  to  execute;  he  took  it  and  agreed 
to  procure  it  to  be  executed  by  the  other  defendants.  Here  the 
fraud  began  to  appear.  He  neglected  to  procure  the  deed  to 
be  executed  by  the  other  defendants,  and  took  measures  to  de- 
feat the  orator's  claim  and  pre-redemption,  although  he  had 
received  the  full  sum  of  the  redemption  and  conveyed  his  share, 
one  third  part,  to  Moses  Jewett,  one  of  the  other  defendants. 

Luther  More  does  not  appear  to  be  at  all  implicated  in  this 
foul  transaction.  He  had,  by  consent,  withdrawn  from  the 
partnership  concern  in  Swanton,  and  it  does  not  appear  that  he 
had  any  personal  knowledge  of  this  transaction;  and,  although 
his  name  had  been  made  use  of  in  the  conveyance  from  Hunger 
ford,  he  being  then  a  partner,  he  appearJ3  very  honestly,  on 
Jewett's  application,  to  have  released  his  share,  as  he  supposed 
he  was  in  equity  and  good  conscience  bound  to  do;  but  Jewett, 
the  other  defendant,  is  deeply  implicated.  He  insists,  in  his 
answer,  that  he  is  a  bona  fide  purchaser  for  a  valuaUe  considera- 
tion; but  he  concedes  that,  at  the  time  he  took  the  deed  from 
Currier,  he  had  heard  a  report  that  he.  Currier,  had  received  a 
sum  of  money  from  the  orator,  and  had  agreed  to  convey  the 
premises  to  him.  He  also  concedes  that,  on  inquiry.  Currier 
acknowledged  that  the  orator  held  such  receipt,  which  he  had 
given  him,  and  that  he  had  agreed  to  convey  to  the  orator  one 
third  part  of  the  premises,  and  that  the  orator  refused  to  accept 
such  conveyance,  but  that  Currier  denied  that  he  had  ever 
agreed  to  convey  the  whole  of  the  premises  to  the  orator,  or  to 
procure  a  conveyance  from  the  other  partners.  The  manner  of 
expression  and  the  degree  of  caution  used  clearly  show  that 
Jewett  had  been  correctly  informed  of  the  whole  transaction, 
and  yet  he  claims  to  hold  the  premises  against  the  orator,  con- 
trary to  equity  and  good  conscience. 

As  the  evidence  of  title  is  now  in  Jewett,  there  must  be  a  de- 
cree that  he  convey  the  premises  to  the  orator,  and  that  he  and 
Currier  pay  costs,  and  that  Luther  More,  the  other  defendant, 
be  dismissed  without  costs. 
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On  the  qnestioii  of  notice,  the  authority  of  this  case  ia  followed  in  WHght 
▼.  BcUe9,  13  Vt.  360.    And  showing  that  notice  to  one  partner  ia  notice  toallf 
the  oase  ia  foUowed  in  Steven$  ▼.  Ooodenaugh,  26  Vt.  683;  and  in  MUUr  r 
Fbm,  lNeh.29a 


Peaslee  V.  Barnet. 

[1  D.  Obzfmah,  881.] 

FkAUBUUEirr  Coittetakce,  who  mat  Impeach.— A  party  or  his  heiza  oannot 
in  law  or  equity  have  his  contract  set  aside  on  the  ground  of  it  being 
fraudulent  on  his  part;  nor  does  his  administrator  even  in  the  case  of  an 
insolvent  estate,  so  far  represent  the  creditors  as  to  have  a  right  to  set 
aside  such  contract;  this  right  belongs  solely  to  the  creditors. 

Bill  of  review  to  reverse  a  decree  made  in  favor  of  the  ad- 
ministrator of  Udnej  Hay  against  the  administrator  of  Zaoheos 
Peaslee.  It  appeared  by  the  record  that  William  Barney,  ad- 
ministrator of  Udney  Hay,  deceased,  obtained  a  decree  in  Jan- 
nary,  1813,  against  Robert  Peaslee,  administrator  de  bonis  nan 
of  Zacheus  Peaslee  (both  Zacheus  Peaslee  and  Sarah  Peaslee, 
his  administratrix,  having  died  pending  the  suit),  setting  aside 
sundry  conveyances  made  by  the  said  Hay  in  his  life-time  to 
2iacheus  Peaslee,  to  lands  therein  described,  on  the  ground  that 
the  said  conveyances  were  made  without  consideration  and  with 
intent  to  injure  and  defraud  the  creditors  and  heirs  of  the  said 
Udney  Hay.  The  decree  recited  the  substance  of  the  bill  and 
the  revivals  and  continuances  upon  the  death  of  Zacheus  and 
Sarah  Peaslee,  but  did  not  state  the  plea  or  answer,  or  in  what 
shape  the  case  was  heard.  The  bill  of  review  assigned  sundry 
errors  in  the  decree,  the  nature  of  which  sufficiently  appears  in 
the  opinion. 

Mitchell,  for  the  plaintiff. 

Keyes,  for  the  defendant. 

By  Court,  Ohipman,  0.  J.  I  shall  first  dispose  of  the  third 
and  fifth  exceptions  which  have  been  taken  to  the  decree  under 
review.  The  third  exception  is,  **  that  although  it  is  alleged  in 
the  bill  that  Zacheus  Peaslee  held  the  said  lands  in  trust  for 
the  said  Udney  Hay,  it  does  not  appear  by  the  bill  or  the  de- 
cree that  there  was  any  declaration  of  trust  in  writing."  This 
exception,  we  think,  is  without  foundation.  It  is  true,  it  has 
been  determined  in  the  case  of  a  bill  for  the  specific  perform- 
ance of  a  contract  required  by  the  statute  of  frauds  to  be  in 
writing,  that  unless  it  be  stated  in  the  bill  that  the  agreement 
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■uras  in  writing,  the  defendant  may  demnr  for  that  cause.  H» 
may  also  plead  that  there  is  no  agreement  in  writing,  and  it 
would  be  sufficient  for  the  orator  to  reply  and  prove  a  written 
agreement;  but  if  the  exception  be  not  taken  till  the  bearing, 
the  defendant  cannot  object  to  proof  of  an  agreement  in  writ- 
ing, because  not  so  stated  in  the  bill,  nor  is  it  the  course  to  set 
forth  in  the  decree  what  evidence  or  proof  was  produced  in  the 
cause. 

The  fifth  exception  is,  ''that  it  does  not  appear  from  the 
decree  that  there  was  any  answer  to  the  bill,  any  issue  on  which 
the  cause  was  heard,  or  that  the  bill  was  taken  pro  oonfesao.** 
This  is  certainly  an  omission  of  the  clerk  who  drew  up  the 
decree;  but  it  appears  to  have  been  merely  an  omission  of  the 
clerk;  that  the  case  was  heard  on  answer  and  traverse,  upon 
proof.  We  think  such  omission  may  be  supplied,  if  necessary, 
in  a  case  like  the  present,  which  we  do  not  decide  from  the  files 
and  entries  in  the  original  cause;  and  that  when  the  enor 
alleged  arises  from  a  mere  omission  or  misrecital  through  the 
negligence  or  mistake  of  the  clerk  who  drew  up  the  decree,  the 
court  will  look  in  the  files  in  the  case  to  supply  and  correct  it 

The  other  exceptions  raise  some  very  important  questions, 
particularly  the  first  exception. 

The  principal  question  is,  whether  it  would  be  competent  to 
the  administrator  to  impeach  and  set  aside  an  act  done  by  his 
intestate  in  his  life-time  for  the  fraud  of  the  intestate  himself. 
Let  us  imagine  what  is  the  situation,  what  the  rights  and  duties 
of  an  administrator:  To  all  the  purposes  of  the  settlement  of 
the  estate,  he  represents  the  intestate.  To  that  end,  under  the 
direction  of  the  law,  he  has  the  disposal  of  the  estate;  he  rep- 
resents the  intestate  in  all  claims  and  rights  beneficial  to  the 
estate,  which  the  intestate  himself  had,  or  which  were  accruing. 
And  with  respect  to  the  estate  coming  to  his  hands  and  posses- 
sion, he  represents  the  intestate  in  his  liability  to  all  legal 
claims  and  demands  of  others,  except  in  certain  special  cases 
of  tort,  in  which  it  is  a  maxim:  Actio  pertonaUs  morUur  cum 
persona.  No  man  can,  either  at  law  or  in  equity,  nor  can  his 
heirs  set  aside  any  of  his  contracts  because  fraudulent  on  his 
part.  And  that  which  was  never  a  right  in  the  intestate,  can 
never  become  a  right  and  attach  a  remedy  in  the  administrator. 
It  is  true,  as  has  been  argued,  that  a  man,  if  defrauded  by 
others,  may  have  his  remedy  either  in  law  or  equity,  and  obtain 
relief  according  to  the  nature  of  his  case;  and  the  same  right 
attaches  in  the  administrator,  in  virtue  of  his  representative 
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.ohaiBcter;  but  the  distinction  between  the  caeesia  too. 

.to  need  illustration. 

It  has  been  argued  that,  by  our  law,  the  administrator  repte- 

-sentsnot  only  his  intestate,  bat  his  creditors  also,  especially 
when  the  estate  is  insolvent.    He  represents  the  intestate  who 

•is  the  debtor,  and  certainly  the  law  cannot  be  oonstraed  into 
Sttoh  an  absurdity  as  to  vest  in  the  same  person  aild  oharaoier, 

.  in  respect  to  the  same  subject,  the  conflicting  rights  and  duties 

.  both  of  debtor  and  creditor;  there  is  nothing  in  any  law  to 
oountenanee  such  a  notion. 

But  the  case  is  not  without  a  remedy.  The  creditors,  who 
have  been  injured  by  the  fraudulent  act,  may  have  a  remedy  to 
restore  the  estate  fraudulently  withdrawn  or  incumbered  in  the 
hands  of  other  persons,  to  the  proper  fund  for  the  payment  of 
debts.  For  this  purpose  any  creditor  may  bring  a  bill  in  behalf 
of  himself  and  other  creditors,  against  a  party  to  the  fraud,  or 
against  those  who  have  the  estate  fraudulently  in  possession. 
In  such  case  the  administrator,  instead  of  being  a  party  plaintiff, 
must  be  made  a  defendant,  that  he  may,  by  the  decree,  be  com- 
pelled to  proceed,  with  the  estate  recovered,  in  the  payment  of 
the  debts  in  a  due  course  of  administration.  But  the  relief  ex- 
tends no  farther.  A  creditor  at  common  law  may  have  his 
action  against  the  person  so  fraudulently  holding  the  property, 
charging  him  as  executor  de  son  tort.  This,  however,  if  not  su- 
perseded by  our  law,  could  but  be  a  partial  and  inconvenient 
remedy.  But  every  person  may,  by  act  to  take  effect  in  his  life- 
time, or  by  last  will  and  testament,  dispose  of  all  or  any  part 
of  his  property  to  others;  and  whatever  may  be  the  strict  moral 
character  of  such  act,  the  law  does  not  consider  any  injury  done 
to  the  heirs  or  next  of  kin.  But  the  creditors  have,  in  respect 
of  their  debts,  a  general  lien  upon  the  property. 

These  principles  established,  put  out  of  the  present  case  the 
question  intended  to  be  raised  under  the  second  exception, 
whether  it  ought  not  to  have  been  alleged  in  the  bill  that  there 
were  creditors  of  Udney  Hay,  the  intestate,  who  were  injured 
by  the  fraud.  Certainly,  if  there  were  no  creditors,  nobody  was 
injured;  but  if  there  were  creditors,  it  was  for  them,  and  not 
the  administrator,  to  pursue  the  remedy:  Osborne  v.  Morse ^  7 
Johns.  161  [5  Am.  Dec.  252];  Eawes  v.  Leader^  Cro.  James,  270. 
I  will  further  observe  that  the  bill  and  decree,  in  this  case, 
seem  to  have  gone,  at  least  in  part,  upon  a  principle  totally  in- 
consistent with  that  full  dominion  and  right  of  disposal  which 
our  law  gives  to  every  person  over  his  property,  and  to  suppose 
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that  eyeiy  one  is  under  some  duty  of  perfect  and  legal  ol 
tion  to  preserve  his  property  secure  to  those  who  may  be  his 
heirs.  But  this  is  not  so.  Even  as  it  respects  children,  whose 
claim  from  nature  is  the  strongest,  the  claim  is  contingent  and 
subject  to  the  dominion,  control  and  disposition  of  the  parents, 
either  by  act  inter  vivoa,  or  by  last  will  and  testament;  he  may 
make  an  effectual  gift  of  all  his  property  without  leaving  any- 
thing to  his  children,  or  he  may  dispose  of  it  to  and  among  his 
children,  in  any  proportion  or  to  any  of  them.  And,  to  his 
children  and  nearest  heirs,  it  is  a  sufficient  reason  to  say:  such 
was  my  will  and  pleasure.  The  consequence  of  these  piindples 
is  that  the  decree  is  erroneous  and  must  be  xeTexaed. 


INDEX. 


ACKNOWLEDGMENT. 

L  Taud  uhdib  SxAXirnL— A  deed  by  hntband  and  wife^  ezaonted  in  Bal- 
timore eofonty,  in  Maryland,  and  acknowledged  before  two  Juatioea  of 
that  county,  whoee  certificate  was  accompanied  by  the  attestation  of  the 
derk  of  the  county  conrt,  nnder  the  seal  of  the  ooiirt»  "  that  the  persona 
who  took  the  acknowledgment  were  justices  of  the  peace,  and  that  there 
were  qo  magistrates  superior  to  them  in  Baltimore  county,"  is  duly 
acknowledged  within  the  act  which  gives  effect  to  acknowledgments  by 
husband  and  wife,  *'  made  before  any  mayor  or  chief  magistrate  or  officer 
of  the  cities,  towns  or  places,  where  such  deeds  are  or  shall  be  made  or 
executed,  and  certified  under  the  common  or  publio  seal  of  such  cities, 
towns  or  places."    MelnUre  ▼.  Wood,  417. 

%  Bt  Fsmes  Covxbt.— It  is  not  essential  that  the  officer,  taking  the  acknowl* 
edgment  of  a/eme  eovert,  should  literally  comply  with  the  form  of  the 
statute;  it  is  sufficient  if  there  is  a  substantial  compliance.    Id, 

8b  Vaudtit  07,  BT  FmcB  Covert. — Where  a  statute  required  the  wife  to 
make  acknowledgment  that  she  executed  a  conveyance  without  coercion 
or  compulsion  of  her  husband,  and  the  certificate  stated  that  "she,  being 
of  full  age,  separate  and  apart  from  her  said  husband,  examined  and  the 
full  contents  made  known  to  her,  voluntarily  consenting  thereto;"  it  waa 
held  that  this  was  a  substantial  oomplianoe  with  the  law.  ShaUer  v. 
Brand,  482, 

ACTION. 

L  Fob  Moxrxr  Had  ahd  BnnvxD.—An  action  for  money  had  and  received 
cannot,  in  general,  be  supported  unless  the  defendant  has  in  fact  received 
money.  But  where  an  attorney  or  agent  has  discharged  a  debt  due  to 
his  principal,  and  applied  that  debt  to  the  payment  of  a  debt  which  he 
himself  owed  to  his  principal  debtor,  the  amount  of  the  debt  which  he 
has  so  discharged  may  be  recovered  in  this  form  of  action.  So  where  an 
attorney  issued  execution  on  a  judgment  recovered  by  his  client,  and  be- 
came himself  the  purchaser  of  the  land  sold  under  the  execution,  and 
for  the  same  by  discharging  the  judgment  against  the  defendant,  it 
held  that  his  client  might  maintain  this  action  against  Urn.  .fiaorcls- 
ky  V.  Boot,  880. 
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2»  Idjdl — ^The  actioD.  for  money  had  and  receiyed  ia  an  equitable  action^  and 
the  plaintifi^  in  rapport  of  it,  can  resort  to  and  prove  all  eqoitabla  cir* 
cnmstanoes  incident  to  his  case;  and  where  money  was  reoeiTed  hy  aa 
agent  of  a  cozporation,  an  obligation  was  thereby  incorred  by  the  corpora- 
tion.   Ketmedyv.  BaUimort  Ins.  Co,,  499. 

S»  Bight  oy  Action  to  Thibd  PKRaoN.~A  third  person,  not  being  preaenii 
but  in  whose  favor  a  stipulation  is  made,  may  avail  himself  of  il  SmiA 
V.  Kemper,  708. 

ADVANCEMENT. 

When  Not  Presumed. — ^Tha  purchase  of  land  by  a  parent,  in  the  name  of  a 
minor  child,  is  not  to  be  deemed  an  advanoementi  where  it  ezpready  ap- 
pears that  rach  was  not  the  parent's  intention,  as  for  instawMs  where  the 
object  was  to  protect  the  title  against  crediton.  Jaekmm  ▼.  Maiiiorf, 
86S. 

AGENCY. 
See  PstiNOir AL  and  Aobnt. 

ABBETBATIDN  AND  AWABDl 

AwABDf  When  Bad  bob  UNGEBTAiNTr.— Where  an  award  dineted  thai  tbs 
defendant  shoold  give  an  indorser  "as  per  agreement  submitted  to  the 
arbitrators  and  acknowledged  by  the  parties,"  although  it  maj  be  sus- 
oqptible  of  being  made  certain  and  good  by  rafsrenoe  to  the  i^nement 
to  which  it  relates,  yet  there  being  no  sufficient  avennent  inthedecfak 
xation  by  which  the  defect  is  cured,  both  the  declaration  and  the  award 
are  bad.     WaUkr.  OOmor,  602^ 

ATTACHMENT. 

When  Bindino. — ^The  return  of  a  second  attachment  by  a  sheriff  npon  prop* 
erty  which  he  had  previously  attached,  in  an  aotion.belween  the  same 
parties,  is  not  binding,  unless  the  property  is  in  theaotual  or  oonstnietiie 
of  the  sheri£    Knap  v.  Sproffue,  64. 


ATTOENEYS. 

1*  Dbaunos  bbtwebn  Atzosnst  Am)  Client. — On  general  principles  of 
equity  and  polity,  the  court  will  strictly  regard  and  examine  the  deal- 
ings between  attorneys  and  their  clients,  in  order  to  protect  the  latter 
from  any  undue  consequences  resulting  from  a  situation  in  which  they 
may  stand  unequal.  Accordingly,  where  a  judgment  was  entered  by  an 
attorney  by  conf easion  against  his  client^  partly  lor  oests^  an  inquify  was 
ordered  aa  to  the  consideration,  and  proceedings  stayedin  the  meantime 
Starr  v.  VanderJieyden,  275. 

8.  Power  to  Disohasob  DsFsyDANT. — ^An  attorney  cannot  make  a  valid 
discharge  of  a  defendant  in  custody  on  a  ea.  aa.,  without  the  plaintiff  • 
consent,  or  without  satisfaction  received  either  by  the  plaintiff  or  by  the 
attorney.    Kellogg  v.  GilbeH,  335. 

8.  PiTBGKABB  BT  Attornst. — An  attorney,  by  his  general  authori^  as  such, 
cannot  purchase  land  sold  under  an  execution  in  favor  of  hia  client^  eithef 
in  trust  or  for  the  benefit  of  such  client.     Beardsley  v.  Boot,  386. 

i.  Secrets  Counsel  Bound  to  Keep. — It  is  a  settled  rule  of  law  that  oott» 
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•el  and  attomeyB  oa|^t  not  to  be  permitted  to  give  evidence  of  hctu 
imparted  to  them  by  their  clients,  when  acting  in  their  profeeaional 
character.  And  this  restriction  is  not  confined  to  facts  diBcloeed  in  rela- 
tion to  soits  actually  pending,  but  extends  to  all  cases  in  which  the 
counsel  or  attorney  is  applied  to  in  the  line  of  his  profession,  whether 
sach  facts  were  communicated  with  an  injunction  of  secresy,  or  for  the 
purpose  of  asking  advice,  or  otherwise.    Parker  v.  CarUr,  513. 

ft  Whbk  PKonsaiONALLT  Acnvo.— A  duly  qualified  counsel  or  Attorney, 
employed  as  such  to  draw  a  deed,  must  be  considered  as  acting  in  the 
line  of  his  profession,  and  bound  to  conceal  the  facts  disclosed  by  the 
pencm- who  mapioyn  him,  and  the  same  rule  applies  to  intezpreters  acting 
as  the  organ  of  oommomostioii  between  the  client  and  his  attorney.    Id, 

AUCTION. 

Bn>  BT  LaiTEit. — ^If  property  be  advertised  for  sale,  and  one  offer  a  price  by 
letter  higher  than  any  other  bidder,  and  the  property  is  conveyed  ac- 
iwffdingly  to  the  offer  of  the  letter,  the  property  will  be  considered  as 
soli  atAuotiony  and  the  direotions  of  *  testator  to  sell  bis  liodi  by  aoo- 
tiflo  will  be  held  to  have  been  substantially  complied  with.     Tffree  t. 

AUTREFOIS  CONVICT. 

See  CancnrjiL  Law,  7. 

BAB£ATRT. 

Ab  to  Caboo. — ^B^natiy  may  be  committed  by  the  master  of  a  ship  in  xespecrl 
to  the  oai^  althon^^  the  owner  of  the  cazgo  is  at  the  sme  time  owner 
of  the  ship;  and  although  the  master  is  superoatgo^  or  consignee  for  the 
voyage.    Cook  v.  OommerekU  Ina.  Co,,  358. 

fiONDa 

]•  Ito  FaobwuJs  PiBiOBicaHaB — Cohbtbuoizon. — Where  the  condition 
at  a  bond  waa^  that  one  appointed  to  an  office  in  a  bank  should  well 
and  faithfully  perform  all  his  duties,  truly  account  for  moneys  in* 
troated  to  his  care,  and  continue  in  said  service  for  the  term  of  two  yeazs, 
nnleaa  sooner  discharged;  it  was  held  that  the  clause  respecting  the 
two  years  operated  only  to  prevent  the  officer  from  quitting  the  service 
within  two  years,  and  that  the  condition  of  the  bond  protected  the  bank  so 
long  as  he  continued  to  serve  under  the  appointment  Worcester  Bank  v. 
i2e0c^65. 

SL  Fob  Ivdetbasiblb  Tetlx. — ^A  bond  to  "  make  an  indefeasible  title  in  fee- 
simple,  such  as  the  state  makes,"  demands  a  deed  with  general  warranty; 
and  under  such  obligation  the  court  will  not  compel  the  vendee  to  accept 
a  title  that  is  doubtful     KeUy  v.  Bradford,  656. 

COMMON  CARRIERS. 

H  IdAMXiJxr  07  CoiQCOir  Cabrusbs  bt  Watsel — Persons  who  undertake  to 
carry  goods  for  hir^  whether  the  transportation  be  from  port  to  port,  or 
beyond  sea,  at  home  or  abroad,  are  held  to  the  same  liability  as  other 
common  carriers,  being  liable  for  all  losses,  not  arising  from  inevitable 


760  Indbx. 

Moidents,  or  raohMooixld  not  be  foreieen  or  prevented.    JBtotf  t.  J?pgieH 
806. 

SL  Tbxbpass  bt  Ck>]QCON  Oabbixb.  WhereitappeftredthataoommoncaRior 
frandnlently  opened  oertain  packages  and  caakt  intnuted  to  hia  care^  and 
took  therefrom  a  part  of  their  contents  and  converted  the  same  to  his 
nae,  but  it  did  not  appear  that  the  contents  were  felonionsly  carried 
away,  sach  offense  was  held  to  amount  to  a  trespass,  and  not  laroeny. 
Oooh  V.  I>arbyt  529. 

CONFLICT  OP  LAWS. 

L  AssiONMEin!  xnvBXB  FoBEiOK  Law. — ^An  assignment  by  oommiswionets  of 
bankruptcy  in  a  foreign  country,  does  not  operate  as  a  legal  or  eqnitaUs 
transfer  of  the  property  of  the  bankrupt  elsewhere,  so  as  to  prevent  a 
creditor  in  another  jurisdiction  from  resorting  to  such  property  or  debts 
for  payment,  or  the  bankrupt  from  transferring  the  same.  Dawea  v. 
BoyUi<m,7Z 

S.  Bights  ov  Lsoatbbs,  bt  what  Law  Goysbnsd.— The  ri^ts  of  legatees, 
especially  of  residuary  legatees,  as  well  as  of  the  next  of  kin,  depend 
upon  the  laws  of  the  country  where  the  deceased  had  his  home;  and  to 
this  end  all  the  choses  in  action  and  personal  effects  are  to  be  deemed 
local,  to  be  there  accounted  for,  and  finally  administered  where  collected, 
or  accruing  in  possession  to  the  executor  or  administrator.    Id. 

8.  AflsiaNMENT  UNDKB  FOREIGN  Bakhauft  Law.  — ^An  assignment  by  comnds- 
sionen  of  bankruptcy  in  England,  does  not  prevent  an  attachment  of  the 
bankrupt's  effects  by  an  American  creditor.    Milne  v.  Moreton,  46d. 

4.  Foreign  Bankruftct  Proceedings. — Proceedings  in  bankruptcy  in  a£or> 
eign  country,  cannot  operate  so  as  to  affect  the  rights  of  citiaens  under 
contracts  made  here.    MUehd  v.  McJUiUan^  690. 

CONSTITUTIONAL  LAW. 

1.  Power  ov  Legislature. —The  legislature  has  no  constitutional  anthcnty 
to  suspend  the  operation  of  a  general  law  in  favor  of  an  individual.  HMm 
V.  JomMy  174i 

8.  Suspension  Law  Unoonstttutional.— An  act  "to  suspend  executions  for 
a  limited  time,"  conmionly  called  the  suspension  act,  is  unconstitutional, 
as  being  in  conflict  with  the  clause  of  the  United  States  Constitution 
forbidding  a  state  passing  any  '*law  impairing  the  obligation  of  coo 
tracts."    JoM»  V.  CriUenden,  582. 

8.  CoNSTiTunoNALiTT  07  SUSPENSION  Law. — ^Whore  there  is  some  publio 
necessity,  as  in  case  of  war,  or  invasion,  an  act  suspending  legal  proceed- 
ings for  a  limited  period,  is  not  unconstitutional;  for  a  statute  of  this 
kind  rather  conduces  to  the  due  administration  of  justice,  and  is  bensfi* 
dal  to  parties  litigant.    Johnson  v.  Duncan^  675. 

i.  Obugation  07  Contract.— A  special  act  of  the  legislature^  freeing  the 
body  of  a  debtor  from  imprisonment,  and  providing  that  "all such  bonds 
as  have  been  taken  by  the  sheriff,  on  the  admission  of  the  debtor  to  the 
liberties  of  the  prison,  be  discharged,"  is  not  construed  to  extend  to  the 
case  of  an  escape  committed  before  the  passing  of  the  act;  and  if  it  be  as 
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wwdedat  toextend  to  mich  oase  it  ii  void,  aa  impaixing  the  obligation  of 
oootiMtai    SUjurr  y  RobmMn^  732. 

See  Statutbb,  2. 

CONTRACTS. 

L  MirruAL  P&oiccsxs— Condition  Prbcedbnt.— Id  matoal  promiaea,  where 
money  la  to  be  paid  on  a  day  oertain,  and  the  performance  by  the  other 
party  ia  to  take  place  on  the  happening  of  a  certain  event  contemplated 
to  take  place  before  the  day  fixed  for  the  payment  of  the  money,  and  the 
event  happena  accordingly,  the  party  failing  to  perform  haa  no  right  of 
action  for  the  money.    Johnmm  v.  Reed,  36. 

I.  Void  against  Public  Pouct. — ^At  the  meeting  of  the  creditora  of  an 
inaolventi  one  of  the  creditora  refaaed  to  sign  a  discharge  nnleaa  he  waa 
firat  paid  or  aeonred  a  sum  of  money,  part  of  his  demand.  Another  cred- 
itor gave  him  his  promiaaory  note  for  this  aum,  when  he  aigned.  In  an 
action  brought  on  the  note,  it  waa  held  that  the  note  waa  abaolntely  void, 
being  against  the  policy  and  in  fraud  of  the  insolvent  act  FeonuuM  v. 
ChaUerUm^  277. 

I.  RiooviBT  ON  Dkpsndint  Ooyxnants.— It  waa  agreed  between  defendant 
and  plaintiff  that  defendant  ahonld  pay  plaintiff  for  completing  the  whole 
of  oertain  work,  a  specified  sum  to  be  paid  on  or  before  a  day  fixed,  in 
installmenta  as  the  work  progressed;  these  covenanta  were  held  to  be 
dependent*  and  plaintiff  not  entitled  to  recover  the  whole,  without  full 
performance,  nor  any  proportion  without  a  ratable  performance,  (hm* 
ningham  v.  Aforrell,  332. 

1  Indxpxndxnt  Covenants. — ^Where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  may  be  compensated  by  dam* 
ages,  it  is  an  independent  covenant*  and  an  action  may  be  maintained 
against  the  defendant  for  a  breach  of  his  covenant,  without  averring  per- 
formance.   Obermyer  v.  Nichols^  439. 

S.  Rescission. —Where  a  party  refuses  to  keep  goods  according  to  contract, 

after  they  have  been  delivered  to  him  under  the  contract,  and  the  other 

party  takea  them  from  hia  warehouse  with  his  knowledge  and  consent, 

for  tiie  purpose  of  a  sale  at  auction,  the  contract  is  not  thereby  rescinded. 

Walsh  V.  OUmor,  502. 

6b  Void  Contract — Tli.iotati  Consideration. — A  bond,  part  of  the  considera* 
tion  of  which  is  an  agreement  not  to  prosecute  for  malicious  mischief,  is 
void  aa  against  public  policy.    Cameron  v.  McFarland^  566. 

7.  Covenants,  when  to  «b  Pbriormed. — When  no  time  is  fixed  for  the 

performance,  if  the  thing  to  be  done  is  local,  the  party  who  haa  contracted 
the  obligation  to  perform  it  will  have  during  hia  life  in  which  to  do  it, 
unless  hastened  by  request;  but  if  it  be  tranaitoiy,  he  will  be  bound  to 
perform  it  in  a  convenient  and  reasonable  time;  and  if  he  fail  in  the  per- 
formance, although  there  may  have  been  no  special  request*  he  will  be 
liable  for  a  breach  of  his  contract:  PhUips  v.  Aforriaon,  638. 

8.  Wbitino  Implies  Consideration. — A  valuable  consideration  ia  necessarily 

implied  from  an  obligation  in  writing,  although  none  is  therein  expressed. 
Kelly  V.  Bra((ford,  656. 
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9;  Bvmaaao  Vsri  Gteovm)  vom,  Rbsgissidv. — Aeontmct  for  th»  sale' and 
purchaae  of  land  will  be  rescinded  where  the  ▼eador  fisils  to  disdose  that 
the  land  was  covered  by  two  adrexae  claims  and  elder  patents.  Peeblu 
▼.  Stephens,  660. 

10.  Pbomisb  Void. — ^A  promise  made  in  consideration  of  the  governor  being 
prevailed  on  by  the  promisee  to  appoint  the  promisor  to  an  offioe  is  not 
binding,  being  against  public  policy.    Faurie  v.  Jf ortn,  701. 

IL  RaaoaaiOK. — ^In  some  oases  the  purchaser  of  property  may,  at  his  opiioiit 
on  aooonai  of  fraud  practiced  by  the  seller,  rescind,  and  by  aetioii  of 
imUbiUOua  cutumptU  recover  back  the  price;  or  by  an  aotioii  of  deceit  or 
other  proper  action  recover  his  damages;  but  he  can,  in  no  case,  "»^*H»*" 
itidebitatua  auumptU  for  the  purchase-money*  without  a  previous  offer  to 
rescind  and  a  demand  of  repaymentt     Warner  v.  fFheeUr,  717. 

See  AcnoKy  3. 

GOBPOBATIOK& 

1.  LxABiLiTT  07  TowN. — ^No  action  lies  at  common  law  against  a  town  for 

damages  occasioned  by  defective  hi^ways.    Mower  v.  Lekeater^  63. 

2.  AssuKPSiT  TOB  AssESSMKirts.— Where  one  subscribed  for  a  certain  number 

of  shares  in  a  turnpike  and  promised  to  pay,  on  demand,  to  the  agent  of 
the  corporation,  all  assessments  levied  thereon,  it  was  held  that  the  cor- 
poration could  bring  oMumpsU  to  recover  tiie  amount  of  such  bhihwiiiihiIb. 
Taunton  Turnpike  v.  WhiUng,  124. 

8.  LiABiLTTT  roB  AssESSMXNTS. — ^Where  the  course  of  a  turnpike  road  was 
altered  by  law,  subsequent  to  the  defendant's  subscription  for  a  oertain 
number  of  shares  and  promise  to  pay  all  assessments  thereon,  it  was  held 
that  defendant  was  not  bound  to  pay  the  sssessments,  although  he  had, 
as  one  of  the  directors  petitioned  the  legislature  for  such  alteration,  and 
had  held  an  office  in  the  corporation  subsequent  thereto.  MiddloMX 
Turnpike  v.  Swan,  139. 

Ik  LiABiLnr  nr  Assumpsit. — An  aggregate  corporation  may  be  liable  in  an 
action  of  aeaumpeit;  and  this  liability  may  appear  by  evidence  of  some 
express  stipulation  in  the  name  of  the  corporation  made  by  their  agent 
duly  authorized,  or  by  evidence  of  some  act  or  request  of  their  agent 
within  his  authority  where  no  express  stipulation  is  proved.  Hayden  ▼• 
Middlesex  Turnpike,  143. 

ft.  Right  to  Sub  fob  Subsgbiftion. — Subscriptions  having  been  made  by 
various  persons  for  the  erection  of  an  academy,  the  legislature  subse- 
quently incorporated  certain  trustees,  and  in  the  act  of  inoorporatioa 
provided  that  all  moneys  subscribed  should  be  received  and  held  by  such 
trostees  in  trust  for  the  academy.  It  was  held  the  corporation  could  not 
maintain  assumpsU  upon  this  agreement  against  one  of  the  subsoribers 
for  the  money  so  subscribed  by  him.    PftUUpa  Academy  v.  Dams,  102. 

C  Liabilitt  roB  Subscbiption. — An  action  may  be  maintained  against  a 
stockholder  in  a  turnpike  corporation,  at  the  suit  of  the  corporation,  on 
his  promise  in  writing  to  pay  for  subscribed  shares  in  installmeats,  not- 
withsteoiding  the  remedy  given  by  statute  forfeiting  the  shares  and 
previous  payments.     Ooahen  Turnpike  v.  Hurtin,  273. 
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7«  ComnuCT  with  Omcnms  ds  VACfro.— A  olergyman  entered  Into  a  eoa* 
tEict  for  ayeur's  Mrrke  with  a  Tettry,  who  were  not  legally  elected,  bat 
who^  ae  lar  ae  he  knew,  were  the  ofiSoera  de  faeto,  Haring  performed 
the  dntiee  aocording  to  sooh  oootnot,  he  waa  held  entitled  to  rDOover  for 
hia  aervioee.    St.  Luk^9  Chtareh  ▼.  Maihewi,  619l 

il  CkuTTBAcr  Void— When. — ^Bnt  when,  apprised  ot  the  illegality  of  toe 
election  of  the  Testry,  he  made  with  them  a  contract  for  the  eniming 
year,  it  waa  oonaidered  proof  of  coUnaion,  which  ahould  prevent  him  ra- 
ooTering  for  aervioea  during  this  time,  and  a  perpetual  injnnotion  waa 
decreed  againat  any  auit  for  aerricea  rendered  during  the  aecond  year.  Id. 

ft  Vauditt  of  Bt-Law. — ^The  right  of  a  corporation  to  make  by-lawa  la  na- 
tpinatitinaWiTL  but  they  mnat  be  conf onnaUe  and  anberdinate  to  ita  ehaa^ 
aotar;  and  they  mnat  be  reaaonahle.    Id, 

See  EviDoroi^  7. 

COVENANTS  IN  DKED. 

4,  Ivou]faBA]roa.---Whereapewinanieeting<>lioiiaereoantlybailtwaatrana- 

f enedy  with  a  covenant  that  it  waa  free  from  all  incombranoea,  it  waa 
held,  that  the  liability  of  the  pew  to  an  aaaeaament  to  defray  the  ex- 
penaea  of  building  the  meeting«houae  waa  not  an  incumbrance  within  the 
mtnn^pg  of  the  coTenanti    Spring  ▼.  Tongue^  21. 

5.  BiOHT  TO  Rbootsb  on  Ootxnants  or  Wabbantt. — ^Where  there  have 

been  several  oonTeyanoes  of  land  with  covenanta  of  waitanty,  and  aa 
eviction  of  the  laat  oorenantee^  an  intermediate  ooveiiantee,  who  haa  not 
been  damnified,  ia  not  entitled  to  recover  againat  a  prior  covenantor; 
Booth  ▼.  Starr,  233. 
Sb  BftBACH  or  Ck>yxNANT  or  WaniUNTr.— An  action  of  covenant  will  lie  on  the 
wanan^  contatned  in  a  deed  of  conveyance  of  real  eatate;  bnt  to  entitle 
the  oovauantee  to  recover  on  auch  warranty  the  plaintiff  mnat  pnuve  an 
eviction  by  a  paramount  titie^    Booker  v.  Beil,  641. 

^  SvicnoN  UHDXB  JX7D01CXNT— EviDKNGB. — ^An  cvicticn  may  be  with  or 
without  the  judgment  of  a  court  In  the  former  caae  the  record  ia  the 
only  evidence  of  eviction,  and  whether  by  default  or  upon  a  defense^  ia 
Iminftt^wa^i,  the  record  being  evidence  of  the  fact  of  eviction  only,  net 
that  it  waa  by  a  paramount  title.    Id, 

See  Damages,  5,6,  7»  8;  Bbal  EsfTATa,  1. 

CRIMINAL  LAW. 

i«  Bior— 'FOBM  or  Indicticent.— It  ia  anfficient  if  an  indictment  for  a  riot 
diarge  that  the  defendanta  unlawfally  aaaembled  "with  force  and  arma," 
and  being  ao  aaaembled  committed  the  act,  without  repeating  the  words 
**  force  and  arms,"  aa  they  apply  to  every  distinct  all^ation.  Common' 
^ffoaUh  V.  BnnneU,  li8. 

^  fpMg. If  an  unlawful  act  ia  charged  in  the  indictment  to  have  been  com- 
mitted, it  ia  nnneceeaary  to  allege  that  it  waa  done  in  terrorem  popuU, 
bnt  where  the  defendanta  went  about  armed  without  committing  any  act 
there  that  allegation  la  neceaaary.     Id. 

S.  BioT  Defined. — Where  numbers  unlawfully  combine  to  diatnrb  anoiheff 
in  the  enjoyment  of  a  lawful  right*  the  act  ia  a  riot    Id, 
AX.  DSC.  ToL.  TL— 48 
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4.  SuificnaiCT  or  Csabgx  nr  IzrpicnaMT.— Ad  indictment  duurging  tM 

the  defendant*  with  a  certain  stone  which  he  held,  in  and  upon  the  ri^ 
aide  of  the  head  of  the  deceased,  feloniously,  etc,  did  cast  and  throw, 
and  that  the  defendant^  with  the  stone  aforesaid,  the  deceased  in  and 
upon  the  right  side  of  the  head  feloniously,  etc.,  did  strike,  sufficiently 
charges  that  the  defendant  threw  the  stone  and  struck  the  deceased. 
White  ▼.  ComnumweaUh,  443. 

5.  Chaboino  Dxosbs  or  Mukdvb. — In  an  indictment  for  murder  it  is  not 

necessary  so  to  describe  the  offense  as  to  show  whether  it  be  murder  of 
the  first  or  second  degree.  Nor  ii  it  necessary  that  the  indietaMot 
should  conclude  againat  the  form  of  the  statute.    Id, 

8b  Sttlb  07  Pbocxbs. — ^Process  must  go  in  the  name  of  the  commonwealth, 
but  it  is  immaterial  in  what  part  of  the  precept  the  commonwealth  is 
introduced,  so  that  the  command  is  given  in  its  name.    Id, 

7.  AuTBOOis  Ck)Nncr.-r'A  person  may  be  indicted  for  an  assault  committed 

in  view  of  the  court,  thou^  previously  fined  for  the  contempt*  the  same 
act  constituting  two  offenses,  one  against  the  court  and  the  other  against 
the  public  peace,  and  therefore  the  plea  of  autrtfoii  comrid  is  not  avafl- 
able.    State  v.  Taney,  653. 

8.  BoBBBBT — DiBmrcT  Asportations. — Where  there  is  one   oontinuii^ 

transaction,  though  there  may  be  several  distinct  asportations,  the  party 
may  be  indicted  for  the  final  carrying  away.    State  v.  Trexler,  558L 

8.  FoBoniLH  Taxino. — Snatching  a  thing  unawares  is  not  considered  a  tak- 
ing by  force;  but  if  there  be  a  struggle  to  keep  it*  or  any  violence  disM 
to  the  person,  the  taking  is  robbery.    Id. 

10.  Idjdl — ^Where  the  prosecutor  in  the  presence  of  the  prisoner  accidentally 
dropped  a  bank  note,  and  the  prisoner  took  it  up  and  refused  to  dehw 
it*  whereupon  a  struggle  ensued  for  the  possession  of  it  which  resulted  in 
the  prisoner's  keeping  it  and  carrying  it  away,  it  was  held  that  it  was  a 
forcible  trespass,  the  note  not  being  the  subject  of  larceny.    Id, 

11.  Foroxbt—Bbsobiption  o#  IKSTBUMXKT.—An  indictment  for  forgeiy 
should  set  forth  the  instrument  charged  to  be  forged,  in  hctc  Mrbo* 
unless  it  be  in  the  hands  of  the  accused,  when  that  fact  should  he 
averred  in  the  indictment.    State  v.  Parhtr,  736. 

DAMAGEa 

1.  LiABiLnT  07  PBntTBB  07  Papbb. — ^A  printer  of  a  newspaper  is  generally 

liable  for  carelessness  in  printing  an  avertisement;  but  not  for  incidental 
and  remote  consequences,  though  involving  coxisiderable  loss  and  damage 
to  his  employer,  where  the  printer  was  not  particularly  apprised  of  the 
necessity  of  correctness  in  the  individual  instance.   Jaekeon  v.  Adamt, 

2.  CoNSTRUXD  AS  PxNALTT. — One  agreed  that  for  seven  years  he  ahould  not 

be  interested  in  a  certain  trade,  and  bound  himself,  his  heirs,  etc,  in  a 
certain  sum  for  faithful  performance;  this  agreement  was  held  not  ts 
liquidate  the  damages,  but  the  sum  named  was  to  be  considered  in  the 
nature  of  penalty.  Perkins  v.  Ljfman,  158. 

8.  Mbasurb  07 — Failttrb  to  Bbltver. — ^Where  there  is  a  failure  to  deliver 
certificates  of  stock  pursuant  to  contract,  the  measure  of  damages  Is  uol 
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the  nominal  amount  of  the  stock  fntb  intereat  from  the  day  when  it 
ahoold  have  been  deliYeied,  bat  ita  tnie  yalne  on  that  day,  including 
the  intereat  then  due,  with  legal  interest  on  such  value  nntil  pajrment. 
BuUy.  Daugloi,  61S. 

i  MxASUBX  07  CoMFxmukTiON— The  jneaanre  of  the  compensation  to  be 
made  for  a  deficiency  in  a  case  of  a  sale  of  land  by  the  acre,  xmattended 
with  any  particolar  curcnmstances,  is  the  aTersge  value  of  the  whole  traot» 
without  regard  to  the  fact  that  the  deficiency  was  in  a  certain  quality  of 
land.    NeUonv,  (7ctrrtfip<ofi,  519. 

B.  Bbbach  of  Coybxajstt  of  Wabbantt.— On  a  breach  of  the  covenant  of 
warranty,  after  an  eviction,  the  measure  of  damages  is  the  consideration 
paid,  with  interest,  without  considering  the  increased  value  of  the  land 
at  the  time  of  eviction,  whether  such  increase  arises  from  the  ordinary 
and  regular  rise  of  property  or  from  improvements  or  otherwise.  PAtf- 
Upa  v.  Sjmih,  64Z 

0L  Bbxach  of  CavwsAJsrt  of  Wabbaittt.— In  case  of  an  eviction,  the 
measuro  of  damages  on  a  breach  of  the  covenant  of  warranty  is  the 
oooaideration  paid  with  interest.    Henning  v.  WUhert,  689. 

7.  CoNSBQinumAL  Damaoxs. — Consequential  damages  cannot  be  reooveied 
for  a  breach  of  the  covenant  of  warranty.    Id. 

B.  Damaois  fob  Bbxach  of  CovKNiirr  of  WABBAirrr.— The  measure  of 
damages  for  a  breach  of  the  covenant  of  warranty  in  a  deed  is  the  con- 
sideration paid  and  interest,  lliat  the  vendee  is  not  accountable  for 
rent  by  the  statute,  is  not  a  canse  for  exempting  the  vendor  from  the 
interest,  but  he  is  entitled  to  a  deduction  for  the  value  of  improvements 
on  the  land  at  the  time  of  the  sale  for  which  the  vendee  reoovered  of  the 
eviotor.    Booker  v.  Be0,  641. 

See  Sfbooio  Fibiobicakob. 

DEEDS. 

L  Dbbd  Entxtlxd  to  Bboobb.— Where  a  deed  ia  ezeoated  by  a  hnabaad 
and  wife,  an  acknowledgment  by  the  husband  is  sufSoient  to  entitie  it  to 
be  recorded.    CoUUn  v.  Wart,  56. 

2.  ExBomoK  BT  WzFB. — ^Where,  in  a  conveyance  by  a  husband,  the  signa- 
ture and  seal  of  the  wife  are  affixed,  but  her  name  not  being  otherwise 
mentioned  in  the  deed,  it  was  held  that  she  did  not  thereby  bar  her  right 
of  dower.    Id, 

8b  Dklivxbt. — Where  a  deed  is  executed  and  acknowledged  without  the 
knowledge  of  the  grantee,  and  delivered  to  a  third  person  to  be  delivered 
over  to  the  grantee  on  the  grantor's  death,  it  was  held  that  the  deed  was 
effectually  delivered  at  the  time  of  the  first  deliveiy,  for  the  use  and 
benefit  of  the  grantee,  he  having  received  the  deed  and  claimed  the 
premises  under  it  after  the  grantor's  death.    Hatch  v.  HaUkt  67. 

4i  Altibation. — Rules  aa  to  the  alteration  of  written  executory  contracts 
are  not  applied  with  the  same  strictness  to  conveyances  of  real  estate 
which  has  vested  in  possession.    Id. 

8.  DxLTVKBT.— Where  a  father  executes  a  deed  in  favor  of  bis  son,  and 
requests  the  scrivener  to  record  the  same  and  then  retain  it  in  bis  handa 


756  Imdks. 

till  called  for,  yMch  be  doei^  and  the  faihar  iMbina  and  canaala  tlia 
daed  after  the  death  of  the  aoD.  who  nerar  bad  any  knowledgB  e£  theae 
tnuiaafiimiB,  it  waa  held  that  the  ooiiTeTaooe  had  not  baanparfectad  hj 
deliyeiy  of  the  deed,  and  that  the  father  waa  entitled  to  the  pcMoaea  aa 
against  the  heirs  of  hia  eon.    Maynard  y.  Jiiay»ard^  140. 

1^  Deid  GoNsrBCTD  AM  JL  CowART  TO  SsAXD  SmBD.— A  hwshwd  and 
wife^  in  onnaideratioii  o£  loire  and  good  will,  eaaoglad  adaad  ]MD|Mirtnig 
to  giTe,  giant,  and  confizm  oevtain  lands  to  two  of  thor  aooa^  and  to 
their  heirs,  with  the  usual  ooyenants  of  soiBn  «id  wanaatyy  luainiiug  to 
the  grantora  the  ose  and  improveoMnt  of  the  pzemisea  during  their  Uvas; 
it  waa  held  that  though  the  deed  did  not  operate  aa  ik  faaoffinent, 
beeanae  it  puzported  to  convey  a  freehold  i»/itfifro,  yet  it  waa  good  aa  a 
ooTeoant  to  stand  aeiaed  to  the  nae  of  the  grantors  dnziDg  their  liTes, 
and,  after  their  deaths  to  the  nae  of  the  grantoee  and  their  heirs.  Bar* 
reU  T.  French,  241. 

7.  CSoinrxTANon  bt  On  Our  ov  PowumMf.— If  a  paoon  out  of  poisasinn 
oonTeys  to  a  straager  land  held  adveiaaiy  l^  another,  the  ounysyauoe  ii 
▼dd,  so  that  the  grantee  cannot  maintain  an  action  npon  it.  Jackmm  ▼. 
Denumt,  269. 

g.  RBI.KAB1  TO  TmxAST  ZK  PossnsioH.— Where  a  tenant  in  pnasnsBion  of 
land,  claiming  to  hold  adTersely,  after  issne  joined  in  an  action  of 
ejectment  against  him,  receiTed  a  deed  of  release  of  the  premiaea  from 
one  of  the  loMors,  it  was  held  that  the  deed  waa  e&ctoal  aa  between 
tiie  parties  to  it,  so  that  the  grantor,  aa  between  him  and  the  grantee, 
is  estopped  from  setting  np  any  daim  to  the  proper^  purported  to  he 
conTeyed.    /cL 

9.  Dekd  Df  EviDiKCB. — If  a  deed  be  received  in  evidenoa  withont  objaetion 

on  the  trial,  it  cannot  be  afterwards  objected  that  it  oo^t  to  have  been 
pL&^ed  pvu  darrein  eonimuanee.    Id. 

10.  CoTxirAiiT  TO  Stand  SmBD.-— A  deed  conreying  an  estate  in  fse  to  the 
grantee,  with  a  reservation  of  a  life  estate  in  the  grantor,  ia  good  aa  a 
covenant  to  stsnd  sesMcL    Jmckaom  r.  Staata,  876. 

11.  Dekd  nr  TtJjro  ow  Crxditobs. — ^A  deed  made  to  defeat  and  defrand 
creditors  is  void  as  against  creditors,  bat  not  aa  against  the  grantor  him* 
sel(  or  h»  dnldm.    Bekhari  v.  Ooutaior,  402. 

12.  Fbiob  YoLTTZTTAXtT  CowsTAXTGi,  WHSZT  VidJD.— A  prior  voloataiy  Con- 
veyance of  land  shall  prevail  against  that  of  a  subseqaent  porohsasr,  un- 
less the  latter  is  fair  and  honest.  Hence  where  A.,  in  coosiderstion  of 
blood  and  affection,  conveyed  hia  lands  to  his  son,  and  afterwarda  for  a 
valuable  coosUeration  sold  the  same  land  to  R,  with  the  intention  of 
defrauding  his  creditors,  it  waa  held  that  the  aon  waa  entitled  to  recover 
from  one  who  purohaaed  of  K  with  notice  of  the  facts.  Sgmnsv,  Eigge, 
664. 

18.  "MoBB  OB  Less"  dt  Deed. — ^The  meaning  of  the  term  "mors  or  leas**  in 
an  obligation  for  a  conveyance  of  land  ia  that  the  parties  are  to  run  the 
risk  of  gain  or  loas  in  the  estimated  quantity;  but  the  use  of  that  tesm 
does  not  preclude  an  inquiry  into  a  fraud  which  may  have  been 
aritted  by  eitiier  party.    MeCoun  v.  Delany,  636>i 
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14k  BiMBiRKur  OF  Labb. — A  deed  which  eoarejn  no  pttrtienlar  spot  of 
grovadoiaiamHteiiotilienorbtf aprioreqidty.    ffmri  t.  ffrnMut  666, 

See  Bonds,  2. 

DOWEB. 

1*  Ba»  gg.— Where  m  infeieletteee  herohim  of  dower  by  joiiiiiig  her  hmibend 
a  A  canTQyaiioe  aad  the  pnrchMer  reoovere  back  the  parchiieo  money  on 
Mooont  of  the  grantora's  defect  of  title  to  tiie  land,  the  release  of  the  wife 
thereby  beoomea  inoperatire,  and  doea  not  bar  her  ri^t  of  dower  after 
her  hoaband'a  deoeaee.    Sthutm  v.  Sumwer^  49. 

%  Is  InrBOYKnoras. — ^A  widow  ahonld  reoover  her  dower  in  the  tenementi 
aa  they  ware  at  the  time  of  alienation  by  the  hnaband.  Bat  aa  againat 
the  heir  die  dioold  have  dower  in  inqoovementa  made  by  him  after  de- 
aoent  oaat    CaiUn  v.  Ware^  56. 

8b  Sbbin  to  Sqpport. — Where  a  hnaband  pnrchaaed  an  equity  of  redemp- 
tion in  mortgitged  lands,  and  aafaeeqneotly  mortgaged  the  premisea  to  the 
prior  morlgagee,  to  whom  he  afterwards  releaaed  all  hia  intereat^  it  was 
held  that  the  husband  did  not  have  such  a  seisin  aa  would  entitie  the 
wife  to  dower  against  the  mortgagee  and  his  assigns;  Bird  v.  6^ardiier, 
137. 

4i  Bak  ov. — Dower  cannot  be  baned  by  the  provisions  of  a  will,  unleaa  the 
yionsun  be  given  expressly  in  lien  of  it,  and  aooepted  by  the  widow. 

See  Evmnrci,  16;  Liqaodbb,  2. 

DUBBS& 

Fte  McrAflb^-To  avoid  a  deed  on  the  ground  of  dureaa  jmt  fii<iMU^  the  threata 
must  be  such  as  to  strike  with  fear  a  person  of  common  firmness  and  con* 
ataney  of  mind.  Duress  by  mere  advice^  dixeetion,  influence  and  pesaua.. 
aion  ia  not  recognised  in  law.    BarreU  v.  Frtnth^  241. 

EASEMENTa 

ftUBKamiTX  BiOHT  oy  Fiskkkt. — ^No  presumption  of  a  public  grant  to  an 
individual  of  an  ezdusive  right  of  fishery  in  navigable  waters  arises 
from  his  nnintesmpted  use  and  possession  of  such  fishery  for  fifteen 
yeauL  To  gain  auoh  ezduaive  right  by  use  and  possession,  the  posses- 
sion and  use  must  be  exclusive  aaweUaa  uninterrupted.  ChaUoer'^.  Dick* 
iMon,  25a 

EQUITY. 

L  (hmBiDHB  TO  Puui>  AT  Law.— A  party  having  a  defenaeat  law  and  neg- 
lecting to  avail  himself  of  it  cannot  have  relief  in  equity.    (Tdffia  v.  KU* 

%  BncnsEOK  oy  Oontract  vor  Incuicbbakoes— The  court  will  not  set  aside 
a  contract  for  the  purchaae  of  a  house  and  lot  on  the  mere  allegation  of  an 
imperfect  or  incumbent  title  not  clearly  shown  to  be  so,  where  the  pur- 
chaser haa  been  long  in  possession,  and  after  a  confession  of  judgment 
for  the  purchase-money,  this  being  considered  aa  a  waiver  of  tiie  objec- 
tions; but  tlie  court  might  give  some  relief  ultimately,  if  the  title  taxned 
out  to  be  really  bad.    Hooch  v.  BtOker/ord^  606. 
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3b  BiusF  AaAZNBT  JuDGMSNT  AT  LAW.-^Eqolty  will  giant  i«li«f  agunst  m 
judgment  at  law  for  money  won  at  gaming,  where  the  Judgment  waa  by 
default     Clay  v.  Fry,  654. 

i.  Idkbl — ^If  the  defense  is  purely  legal,  a  party  failing  to  ayail  hiimielf  of  it 
in  a  court  of  law  will  not  be  permitted  to  resort  to  a  court  of  equity  for 
relief;  but  if  it  be  of  such  a  nature  that  a  party  may  avail  ^ima^^  of  it 
either  at  law  or  in  equity,  relief  may  be  granted,  although  the  defenae 
might  have  been  made  at  law.    1<L 

fi.  TiMB  07  Pebformancx  dt  Equitt. — Equity  doea  not  regard  time  aa  the 
essence  of  a  contract,  unless  so  expressly  stipulated,  therefore  a  specific 
execution  will  be  decreed  after  the  lapse  of  a  stipulated  time  without  per- 
foimanoe,  or  an  offer  to  perform,  unless  there  has  been  culpaUo  negli- 
gence or  willful  delay  on  the  part  of  him  who  asks  peilonnanoe.  Tyree 
v.  WilUanu,  663. 

0.  FniOB  Equitt— Whsk  to  Fuevaxl.— -A  purchaser  relying  on  want  of 
notice  must  have  paid  the  consideration  and  have  the  oonveyance  exe- 
cuted to  him  before  his  claim  shall  prevail  over  that  of  a  prior  equity. 

Hart  V.  Hawkins,  666. 

See  VxBDiGT. 

EVIDENCE. 

L  EviDKNcn  07  Inbanitt  in  Slandkr. — Where  a  defense  of  inaaoitj  is  aet 
up  in  slander,  evidence  is  admissible,  showing  insaoily  at  the  time  of 
speaking,  and  for  several  months  before  and  after,  but  no  farther.  Dick' 
iiuon  V.  Barber,  58. 

2.  OpnriONS  ow  Phtbiciaks. — ^The  opinions  of  physicians  conoeniing  such 
insanity,  but  stating  no  facts  on  which  such  opinions  are  based,  are  not 
admissible  in  evidence.     I<L 

3b  Abbcibsiok  07  Oral  Txbtihont. — Oral  testimony  is  not  admissible  to  coo- 
tradict,  vary,  or  materially  affect,  by  way  of  explanation,  any  written 
contract,  whether  within  the  statute  of  frauds  or  not,  provided  the  con- 
tract is  perfect  in  itself,  and  is  capable  of  a  clear  and  intelligible  exposi- 
tion, from  the  terms  of  which  it  is  composed.  But  this  rule  doea  not 
prohibit  the  showing  by  parol  evidence  a  want  of  consideration  for  a 
promiBSory  note,  in  an  action  between  the  original  parties  to  it,  or  an  ille- 
gality in  the  transaction,  or  a  fraud  practiced  upon  the  party  to  be  charged. 
Beceipts  are  also  exempt  from  the  application  of  this  rule.  Siackpole  v. 
Arnold,  150. 

4.  CoMPARisdir  07  Handwsitiko. — ^A  comparison  of  a  disputed  signature  ol 

a  party  to  a  written  contract  with  other  writingii  proved  or  admitted  to 
be  genuine  is  admissible  as  evidence.    Homer  v.  WcUtis,  169. 

5.  OBA2nK)B'8  Dbclabations. — The  declarations  of  the  grantor,  made  prior 

or  subsequent  to  the  execution  of  the  deed,  not  made  in  the  presence  of 
the  grantee,  are  inadmissible  to  invalidate  the  deed.  BarreU  v.  Frtneh, 
241. 

6.  F&AUB  IN  Obtaining  Kotb. — ^It  is  competent  for  the  defendant^  in  support 

of  his  defense  to  an  action  on  a  promissory  note,  to  show  that  the  note 
was  given  to  the  plaintiff  in  consideration  that  he  would  surrender  cer- 
tain accepted  drafts  of  the  defendant  in  plaintiff*s  favor,  and  that  afisc 
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receiTiiig  the  note,  pUuntiff  refused  to  deliver  np  the  drafts  until  a  par- 
tial payment  had  been  made  thereon,  the  acoeptanoes  erased,  and  a  receipl 
in  foil  had  been  given  to  the  acceptor.    Shepard  ▼.  Hawley,  244. 

7.  CoBPORATioN  Books. — ^The  general  role  is  that  corporation  books  are  evi- 

dence  of  the  proceedings  of  the  corporation;  bnt  then  it  most  appear  that 
they  are  the  corporation  books,  and  that  they  have  been  kept  as  snch, 
and  the  entries  made  by  the  proper  officer,  or  some  other  'person  in  his 
necessary  absence.  It  is  not  sufficient  that  the  books  are  in  the  hand- 
writing of  one  who  appears  from  the  entries  therein,  and  in  no  other  way, 
to  have  been  the  secretary.     Highland  Turnpike  v.  McKean,  324. 

8.  Parol  Declabatioks. — Parol  declarations  and  admissions  of  a  person  in 

possession  of  land  as  to  the  tme  boundary  line  between  his  land  and  that 
of  another  are  admissible  in  evidence.    Jaekaon  v.  AfcOckil,  343. 

9.  Pabol  Evidevcb  as  to  Testamentakt  Provision.— a  testator  devised: 

'*I  give  and  bequeath  to  my  beloved  wife  for  and  during  her  widowhood, 
the  farm  which  I  now  occupy,  together  with  the  whole  of  the  crops  of 
every  description  which  may  be  thereon  at  the  time  of  my  death;"  and 
after  her  remarriage  or  death,  he  devised  the  same  over  to  another.  It 
was  held  that  parol  evidence  was  inadmissible  to  show  that  the  testator 
intended  to  devise  the  whole  of  his  real  estate  at  W.,  and  which  included 
a  farm  of  ninety  acres  held  by  one  under  a  lease  from  the  testator  for 
seven  years;  and  further  that  he  gave  such  instructions  to  the  attorney 
who  drew  the  will,  there  being  a  mistake,  and  not  a  latent  ambiguity. 
Jackson  V.  SiU,  363. 

lOl  Grantor's  Declarations  as  against  Grantez.— Declarations  made  by 
the  grantor  at  the  time  of  executing  a  deed  that  he  only  did  it  for  a  sham, 
so  that  people  could  not  come  at  it,  are  not  evidence,  if  made  in  the 
absence  of  the  grantee,  unless  a  ground  is  previously  laid  by  showing  a 
trust,  or  his  participation  in  the  fraud.    BekhaH  v.  Caatatar,  402. 

IL  CnsTOBC. — In  trespass  for  cutting  and  carrying  away  his  grain,  a  lessee  for 
years  may  give  evidence  that  by  the  custom  of  the  country  he  is  entitled 
to  the  way-going  crop,  though  he  does  not  specially  plead  such  custom, 
and  though  he  held  under  a  written  lease,  making  no  reference  to  such 
right.  A  custom  generally  known  is  to  be  considered  as  entering  into 
every  contract  to  which  it  applies.    SiuUz  v.  Dickey,  411. 

12.  Comparison  or  Handwrttino. — Evidence  from  a  comparison  of  hand- 
writing, supported  by  other  circumstances,  is  admissible.  So,  from  a 
comparison  of  the  types,  devices,  eta,  of  two  newspapers,  one  of  which 
is  clearly  proved,  and  the  other  imperfectly,  the  jury  may  be  authorized 
to  infer  that  both  were  printed  by  the  same  person.  McCorhU  v.  Binns, 
420. 

18.  Testimony  ot  Wm. — Upon  an  indictment  for  fornication  and  bastardy  a 
married  woman  is  a  competent  witness  to  prove  the  criminal  oonneotion 
with  her.     CommonweaUh  v.  Shepherd,  449. 

14.  PROor  ov  Laws. — An  edition  of  the  laws  publiBhed  under  the  authority 
of  the  legislature  is  evidence,  as  well  of  the  private  as  of  the  publio  laws 
it  contains.     Biddit  v.  James,  456. 

1&  pROor  or  Execution  or  Will.— A  will  of  land  which  has  accompanied 
the  possession  thirty  years,  is  evidence  without  proof  of  its  ezeoatioik 
ShaXler  v.  Brandy  482: 
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UL  T^«y»A«m  or  Dowib.— If  a  writmg  be  pat  in  eTidenoe  in  which  iiien  t» 
an  ^rimiamm  of  tho  siurnTonhip  of  the  wife,  and  her  being  then  livii^ 
and  that  ahe  had  released  dower,  it  is  evidenoe  that  the  rifjbt  of  dower  ia 
extingniahed.    Id, 

17.  B10L41U.TIOKS  ov  Gkahtob. — ^]>ec2arationa  made  by  the  giantor  to  th# 
grantee  after  the  ezeontion  of  a  deed  ol  trust  bat  before  the  grantee 
had  aooepted  it,  are  evidence  to  alter  or  contradict  tiie  tnut.  Drmm  t. 
Sin^piOHt  480. 

lA.  Pabol  EviDffircB  to  vabt  Deed. — Parol  eyidenoe  is  not  admiasihle  to 
show  that  half  an  acre  of  land,  indaded  in  an  administrator's  deed,  wa* 
excepted  at  the  time  of  sale.    Snyder  y.  Snyder,  483. 

10.  PBOoy  ov  ExxccnoN. — ^An  execution  cannot  be  proved  by  parol;  it  must 
be  shown  by  the  records.    Id. 

to.  Leabiko  Questions. — ^A  question  so  framed  as  to  indicate  the  answer 
desired  is  a  leading  one.  Hence,  a  witness  cannot  be  asked,  '"Did  ho 
assign  to  yon  as  a  reason  why  he  would  not  bid  more  for  the  Isle  of  Cncb 
that  he  could  bay  W. 's  land  for,"  etc    Id, 

21.  HAia>WBiTiNa. — ^The  testimony  of  a  witness  as  to  the  contents  of  a  letter 
is  inadmissible,  where  it  appears  that  the  witness  had  never  seen  the  al- 
leged author  of  the  letter  write,  and  had  no  knowledge  of  hia  handwrit- 
ing.   Dorgey  v.  Doraey,  506. 

22.  DaoLABATiQirs  bbspbotino  Titus.—- Though,  as  a  general  mleb  a  party's 
own  declarations  cannot  be  admitted  to  defeat  a  prior  deed,  yet  the 
declarations  of  a  man  respecting  his  title,  made  before  he  parte  with  his 
estate,  are  evidence  against  him  and  all  claiming  under  him.    Id, 

23.  Inadmissible — ^Parol  evidence  is  not  admissible  to  show  that  tho  condi- 
tion upon  which  the  price  of  a  house  was  to  be  paid  was  different  from 
the  purport  of  the  note  given  for  the  price.    GaXUa  y.  KUpatriekt  557* 

24.  iNABMiasiBLB  TO  EXPLAIN  MISTAKE  IN  WiLU— *Parol  evidence,  even  of 
the  person  who  drew  the  will,  though  of  unimpeachable  character,  is  not 
admissible  to  prove  a  mistake,  showing  that  the  testator  intended  to  dis- 
pose of  the  property  in  a  different  manner  than  appeared  from  the  &oe 
of  the  wilL    Rothmahler  v.  Myers^  613. 

25.  Vendor's  Dbolabaxions. — ^The  dedarations  of  a  party  made  suhaeqitenl 
to  a  sale  or  transfer  of  property,  and  which  go  to  take  away  a  vested 
light,  are  inadmissible  in  evidence.    Braakear  ▼.  Burton,  634. 

96.  Pbxsuiiftion  of  Pekvobmange. — ^Lapse  of  time  is  presomptive  evidence 
cl  the  performance  of  a  covenant  to  deliver  property,  as  well  as  of  one 
for  the  payment  of  money;  and  whether  tho  ciroumstanoes  of  tho  case 
rebut  such  presumption,  is  a  question  for  the  determination  of  the  Jory. 
FhiUpa  V.  Morrison,  638. 

87.  EviDENCB  07  General  Oharaoter. — In  an  action  of  trespass  for  an 
assault  and  battery,  the  plaintiff  ought  not  to  be  permitted  to  give  ovi* 
denoe  of  his  general  character.    Oivens  v.  Bradley,  646. 

28  General  Expressions,  Operation  oe.— The  operation  of  general  ex* 
pressiens  in  an  obligation  cannot  be  restrained  by  parol  proof  of  the 
understanding  between  the  parties    Kelly  v.  Bra<H/ord,  656. 

881  Patent  Ambiguitt. — The  omission  in  a  promissory  note  of  the  sun  tf 
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be  paid,  is  a  patent  ambignitj,  wiiich  cannot  be  ezphuned  by  patoly  bol 
the  payee  moat  reacnt  to  the  original  contract,  treatingthe  note  aa  a  nnl* 

See  CoTXSASTS,  4;  DrntDB,  9. 
EXECUTORS  AND  ADMIKISTBAaX)SS. 

L  AHODXART  AdMZNXSTBATION — ^LlABIUTT  07  AsaaSJSIRATO^  TO  AOOOUITT. 

•—An  administrator,  with  the  will  annexed,  pnrchaaed  and  took  an  assign 
ment  to  himself,  in  his  individnal  capacity,  from  the  assignees,  to  whom 
the  deceased,  being  a  bankmpt,  had,  in  his  life-time,  assigned  all  his  prop 
erty  to  pay  his  debts.  The  assignment  to  him  was  of  all  their  nght  and 
title  in  the  assignment  from  the  deceased.  There  was  a  surplus  after  sat- 
isfying the  debts,  which  in  the  first  assignment  was  agreed  to  be  paid  to 
the  assignor.  It  was  held  lawful  for  the  assignees  to  reassign;  and  the 
reassignment  to  the  administrator,  thoagh  made  to  him  individually,  had 
the  effect  only  of  a  release  or  discharge  by  the  assignees  of  the  deceased 
from  their  demands  under  the  assignment^  and  so  was  to  be  considered  a 
reconveyance  to  the  administrator  in  his  representative  capacity,  and 
therefore  the  money  recovered  by  such  administrator,  under  such  assign- 
ment became  assets  in  his  hands,  for  which  he  should  account.  Davoea 
▼.  BoyUtoUt  72. 

t.  AoHKKMKWi'a  TO  3SLL  BT  EZBCUTOBs,  HOW  REQARDED.  —The  rulc  of  equity 
is  to  discountenance  bargains  of  hazard.  Hence,  if  an  agreement  of  sale 
by  an  executor  be  equivocal,  the  court  should  be  inclined  to  consider  it  a 
sale  by  the  acre,  and  not  by  the  tracts  it  being  a  dangerous  principle  that 
executors  or  other  fiduciaries  should  take  upon  themselves,  by  means  of 
bargains  of  hazard,  to  jeopardize  the  interests  confided  to  their  care. 
NeUan  v.  Carrinffton,  519. 

%  BxinTVOiATiON  BT  EzECUTOBS.— A  testator,  in  the  year  1784,  having  di- 
reeted  that  his  executors  should  sell  all  his  real  and  personal  estate  for 
the  payment  of  his  debts,  and  having  appointed  four  executors,  three  of 
whom  qualified,  a  sale  in  1794^  by  two  of  the  acting  executors,  was  held 
valid,  and  the  third  executor  (as  well  as  the  fourth,  who  never  qualified) 
was  presumed  to  have  renounced  his  right  to  administer,  at  the  date  of 
the  sale.    Id. 

A.  SzscnroK  OmTTiKO  to  Plsad. — ^An  executor  or  administrator  omitting 
to  plead,  but  allowing  Judgment  by  default,  wiU  not  thus  be  held  to  an 
aidmission  of  assets,  so  as  to  make  him  personally  liable.  The  court  will 
give  him  an  opportunity  of  showing  the  fact,  and  decide  accordingly. 
Lenoir  V,  Wmn,  m. 

A.  laAULTTY  07  ADMnnsTRATOB  TO  Cksditobs.— An  administrator  paying 
debts  out  of  their  legal  order  or  proportion  is  liable  to  creditors,  and  is 
not  allowed  to  retain  more  than  his  proportion  of  the  debts  due  to  him* 
self.    Id, 

ft.  LuBXurr  iob  iNTEBisr. — Execntors  and  administrators  are  bound  to  pay 
interest  on  moneys  of  the  estate  received  and  not  applied  in  due  thne  to 
the  payment  of  Uie  debts  of  the  estate.    Id, 

7.  LzABlUTT  voR  XACH  otrrr's  AcTS.^Exeeators  and  administrators  are 
not  liable  for  each  other's  acts  unless  there  be  connivance  or  gross  negli- 
gence.   Id. 
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9.  LiABZLTiT  fOB  KOT  Patiko  Judombnts. — ^Wbere  the  adminiBtntor  lug* 
looted  to  pay  a  judgment-debt  due  by  his  intestate,  and  haTing  paid 
inferior  debts,  and  when  a  surety  on  a  bond  was  obliged  to  diachazge  such 
judgment-debt,  the  administrator  was  held  liable  to  satisfy,  out  of  bis 
own  estate,  such  surety  as  a  judgment-oreditor.    IcL 

9.  Leuact  to  Executor. — ^If  a  legacy  be  given  to  an  ezecntor  in  that  ofaar- 
acter,  he  cannot  take  it  unless  he  qualifies  as  such  ezecntor.  Haihmakler 
T.  MyerSf  613. 

FAOTOBS. 

Ownxr's  Right. — A  sale  by  a  factor  creates  a  contract  between  the  owner 
and  the  purchaser,  and  payment  may  be  made  to  the  owner  against  the 
orders  of  the  factor.  Accordingly,  when  the  captain  of  a  stranded  vossel 
employed  auctioneers  to  sell  the  cargo  saved,  which  they  did,  and  oon* 
trary  to  his  directions,  paid  the  proceeds  to  the  owners,  reserving  the 
amount  due  the  captain  for  freight,  such  payment  was  held  good.  Ofclden 
V.  Levy,  555. 

FEMES  COVERT. 

1.  LiABnjTT  07  Wnrs's  Sepakatb  Estate. —The  husband,  acting  as  manager 

of  the  separate  trust  estate,  purchased  a  saw-gin  for  the  use  of  the  estate, 
of  which  it  had  the  benefit.  The  husband  gave  his  own  note  for  the  gin, 
and  under  a  belief  that  he  was  the  owner  of  the  property,  the  vendor 
sued  him  on  the  note,  but  found  him  insolvent.  The  wife's  trust  estate 
was  held  liable  in  equity  for  the  price  of  the  gin.  Cater  v.  EvMghf 
596. 

2.  Wife's  T&ust  Estate  Chaboed.— Where  supplies  are  furnished  for  the 

benefit  of  the  wife's  trust  estate,  such  estate  is  chaigeable  in  equity  with 
payment  therefor.    James  v^  Mayrantt  630. 

3.  Power  Exbouted  bt. — A  /erne  covert  executrix  may  execute  a  power  with* 

out  her  husband,  and  her  deed  as  executrix  for  lands  deviMd  to  be  sold, 
is  valid,  although  she  is  not  privately  examined.    Tyreer,  WiUiama,WS. 

See  AcorowLBDOMEMT,  2,  3;  Evxdsngi^  13. 

FOREIGN  JUDGMENTS. 

1.  FoBXiON  JuDOiCENT — Validitt  ot. — ^An  inquiry  as  to  the  juriadiotion  ol 

a  court,  rendering  a  judgment  in  a  foreign  state,  may  be  made^  when  a 
party  in  another  state  seeks  to  enforce  such  judgment.  If  the  oonit  had 
jurisdiction  of  the  cause,  it  is,  however,  open  to  an  inquiry  on  the  merits. 
Biaaell  v.  Brigge,  88. 

2,  Judgment  ow  Akotheb  State.— The  record  of  a  judgment  of  any  court 

of  a  sister  state,  when  produced  here,  is  not  conclusive  as  to  jurisdiction; 
for  to  be  entitled  to  the  full  faith  and  credit  mentioned  in  the  oonstitn- 
tion,  the  court  must  have  had  jurisdiction  of  the  parties  as  well  as  of  the 
subject-matter.    Id. 

8.  Josai— CoNCLusiVENEBS. — ^A  record,  duly  authenticated,  of  the  proceedings 
of  a  court  of  competent  authority,  in  one  of  the  states,  is  oonolusive  evi- 
lence  in  the  courts  of  another  to  show  that  a  judgment  was  rendered,  and 
the  obligation  of  the  party  to  pay  the  amount  recovered;  bat  it  may  be 
opposed  by  proof  of  fraud  or  ooUusion,  or  of  subsequent  paymanis  or  diSi 
oounts.     Bt^fard  v.  Bt^ford^  511. 


Index.  763 

i.  FoBBGH  ADKnuLTT  SsmvoB.— The  aentenoe  of  a  foreign  oourt  of  td* 
minlty  u  oonoliiaiTe  as  to  the  natiaiiAl  ohanoter  of  the  ihip.  Bkm^  ▼. 
Peytavk^  706. 

FOBQEBT. 

See  Gbimival  Law,  11. 

FBAUD. 

Pnunuss  wxxb  Nonoi  ow  Fbiob  Died. — ^Where  a  saheeqnent  pozohaser 
whose  deed  is  registered  at  the  time  of  his  porohase,  has  notioe  at  the 
time  of  a  prior  unregistered  deed,  his  deed  will  be  postponed  to  such 
deed;  and  a  porehase  so  made  will  be  deemed  frandolent^  the  question 
of  notioe  and  fraud  in  such  ease  being  oognisible  in  law  as  in  equity. 
Jaekton  v.  BurgoU^  349. 

FRAUDULENT  OONVEYANCBS. 

Who  mat  Imfxaoh. — ^A  party  or  his  heiia  cannot  in  law  or  equity  have  his 
oontract  set  aside  on  the  ground  of  it  being  fraudulent  on  his  part;  nor 
does  his  administrator,  even  in  the  case  of  an  insolvent  estate,  so  far 
represent  the  creditors  as  to  have  a  right  to  set  aside  such  oontraot;  this 
fight  bekmgs  to  the  creditors  solely.    PeasUe  v.  Barney^  743L 

See  Bebds,  11. 

GENERAL  AVERAGE. 

WiAB  Ain>  Pboyisioks  whien  not  in.— a  ship  was  insured  '*at  and  from 
New  York  to  Liverpool,  and  at  and  from  thence  back  to  New  York." 
On  the  voyage  out  she  was  so  damaged  as  to  be  obliged  at  Liverpool  to 
go  into  dock  for  repairs,  where  she  was  detained  from  the  first  of  Deoem- 
be  till  the  following  March.  The  cargo  having  been  delivered  and  freight 
earned  before  the  first  of  December,  it  was  held  that  the  wages  of  the 
master  and  crew  and  provisions  were  not  general  average,  nor  were  the 
insurers  liable  for  them.    Dunham  v.  Comm/treUU  Ins,  Co,f  874. 

GIFia 

What  Nittwwuet  to  CovsrrnrrB.  —Delivery  is  essential  to  complete  the 
gift  of  a  chattel,  except  where  it  is  granted  by  deed,  or  is  incapable  of 
manual  delivery.  Accordingly,  where  a  father,  the  day  after  the  death 
of  his  son,  relinquished  to  his  son's  widow  all  the  right  which  he  had  to 
a  distribative  share  of  his  son's  estate,  but  without  deed  or  delivery,  and 
in  the  abssnoe  of  the  widow,  it  was  held  that  the  father  might  still  re- 
ocver  such  distributive  share.    BuUoek  v.  7%iti€fi,  663, 

HIGHWAYS, 

DC. — ^After  a  highway  had  been  laid  out  and  established  pursuant  to 
law,  the  owner  of  tiie  land  conveyed  the  same  with  the  usual  covenants 
of  warranty  and  seisin,  ''saving  and  exoepting  the  said  highway."  It 
was  held  that  the  right  of  soil  in  the  highway  vested  in  the  grantee,  sub- 
ject to  the  right  of  passage  in  the  public,  and  that  he  could  Tnaintain 
trespass  quar^  elauaum  /regitf  against  a  stranger  for  the  continuance  of  a 
shop,  erected  by  him  on  a  part  of  the  highway  not  used  for  traveling  be- 
fore the  conveyance  was  made.    Pick  v.  Smith,  210. 
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HUSBAND  AND  WIF& 

1.  LiABiLiTr  07  WnrB — ^An  indiotment  will  not  lie  agumt  a/ta«  comeH  fot 

an  asaanlt  and  battery,  committed  in  the  company  and  by  the  ^***iimrTH 
of  her  hoeband.    CommomMoUk  v.  NuU,  10& 

2.  HxJBBAim's  LiABiLiTT  voK  Njegbssabiss. — Where  a  wife  leaves  her  hna- 

band,  not  by  reason  of  her  adultery,  the  husband  cannot  be  held  liable  fov 
necessaries  supplied  to  her,  though  the  person  who  gave  her  credit^  "wai 
ignorant  of  her  elopement;  but  if  she  offers  to  retuzn,  and  the  htwhaMid 
refuses  to  receive  her,  his  liabili^  is  then  revived,  notwitfastanding  a 
general  notice  not  to  trust  her.    McChskhm  v.  MeOahay,  S7S. 

3L  Bvxdikch  aa  to  Noir*AOoa8& — ^If  the  husband  has  aooeas  to  his  wife,  no 
evidence  short  of  his  absolute  impotence  can  bastardise  the  iasne;  bat  if 
they  live  at  a  distance  from  each  other,  so  that  aooeas  is  very  impiobeUe, 
the  question  of  the  legitimacy  may  be  decided  on  a  oonaidflnitioB  of  aQ 
the  oironmstanoes.    OommonweMi  v.  Skqaherdf  440. 

SeeFiMis  CkyvxBT. 

INCUMHaANGBS. 
See  Equity,  2;  Rial  Erati,  ilL 

INFANCY. 

L  LuBiUTT  or  IirvAirr. — An  infant  gave  Ids  promissoiy  nose  for  a  valaalila 
ooDsideration,  but  not  for  neceswries,  and  paid  a  part  betee  bia  «nw»w»g 
of  age.  After  coming  of  age,  he  made  a  will  and  therein  dixeoted  his 
just  debts  to  be  paid.  In  a  suit  against  the  ezeeatocs,  they  were  hdd 
not  liable  to  pay  the  halanca  dueu    Smith  v.  Moijfo^  28L 

flL  Bboiosb  bt  Intant— BAHFlOiiTioir. — ^An  in&nt  having  lor  a  safBcient 
consideration  bound  himself,  after  coming  of  age  said  to  a  third  petaon: 
"  I  owe  you  and  Mr.  M.  (the  plaintiff),  and  when  I  return  from  this  voy- 
age I  will  pay  you  both,"  and  at  another  time  said  to  the  plaintifl^  when 
payment  was  asked,  that  he  was  not  then  able  for  want  of  money,  but 
after  his  return  from  a  voyage  he  would  settie.  There  waa  no  evidenea 
of  any  other  dealings  between  the  parties.  This  was  beld  to  amoont  to 
a  ratification  of  his  promise  to  pay  after  oooungof  age.    Mwrtim  t.  Mojfo^ 

loa. 

Bb  EnJsiMKiiT  07  Mdtobs.-— The  etatntesof  the  United  States,  which  pro- 
hibit the  enlistment  of  a  minor  without  the  consent  of  his  parent^  etc, 
"  if  any  he  have,"  prohibit  the  enlistment  of  minors  who  have  no  pa- 
rent, guardian  or  master;  and  such  enlistment,  if  not  void,  is  voidable 
at  the  request  of  the  minor  so  enlisted     Commomoealth  v.  CuAmg,  156L 

ii  LTABn.mr  ov  Invahtl — A  minor  having  reoeived  money  from  the  plainlil( 
made  a  promise  in  writing  to  repay  the  amoont  to  tiie  plaintiff's  dau^- 
ter;  and  after  coming  of  age,  when  i^^^liad  to  by  the  daughter'a  husband, 
said,  that  it  was  not  then  convenient  for  him  to  pay  it^  but  that  on  his 
arrival  at  the  plaintiff's  place  of  residence,  iriiither  he  was  then  bound, 
he  should  pay  the  money  due  him.  It  was  held  that  no  aotion  oooid  be 
maintained  by  the  plaintiff  on  the  ezprass  promise,  hot  that  on  thia  evi- 
dence a%eneral  inrls^UatwcutumpnC  for  money  reoeived  to  the  phtttiff^s 
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UM^  might  be  Tnamtainad,  m  th«  evidenoe  wm  wiffimflnt  to  rerive  the 
debt  and  establish  a  oozisideration  on  which  the  law  will  imply  a  promiae. 
Jaekmrny,  Mayo,  107. 

INSOLVENT  LA  Wa 
!•  BaoHABOB  Ukdxb  Fobsgn  LsrsoLYZNT  Law. — ^A  discharge  mider  the 
insolreat  laws  of  Rhode  Island  of  a  citizen  of  that  state,  is  not  a  bar  to 
an  action  here,  npon  a  judgment  recoTered  in  Rhode  Island  against  such 
debtor,  the  ereditor  being  a  dtisen  of  this  state,  and  tiie  debt  originally 
aooming  hose.     Waimm  v.  Bounu,  129. 

%  Aflnemmrr,  Whdt  Tslajtwimxit, — An  assignment  ereonted  by  an  tnsol* 

Tent  debtor  with  an  understanding  that  part  of  the  property  assigned 

■hall  be  conveyed  to  trustees  for  the  nse  of  his  family,  is,  so  far  as  it 

respects  the  property  conveyed  in  tnist  for  the  family,  fraadolent  and 

void  as  to  all  creditors  who  do  not  assent  to  the  aRangement»  and  the 

non-assenting  creditors  may  take  it  in  ezecntion.    McAUider  v.  Ma/r^ 

4ftafl;458. 

See  CoNTUCT  ot  Laws,  1,  3^  4. 

mSURAI^CE-MARINE. 

1.  Oojofmoiiain  ov  Risk. — ^An  insnrsnce  was  made  on  a  vessel  for  one 
year,  "cammendng  the  risk  at  B.,  on  a  day  certain  at  noon,"  and  it 
happened  the  vessel  had  left  the  port  of  B.  on  the  day  preoedin^  bnt 
was  in  good  safety  at  sea  on  the  day  fixed,  and  was  afterwards  lost 
within  the  year.  The  nnderwriten  were  held,  nevertheless^  liable. 
Mainly  v.  UniUd  Marine,  etc  Co,,  4Xk 

%,  OoKflXBUcnoN  OT  CLAun  IX  PouoT. — ^In  a  policy  of  insoianoe  on  a 
ship  from  New  Bedford  to  Charleston,  with  liberty  to  touch  at  Savan« 
nab,  and  at  or  from  thence  to  a  port  or  ports  in  Great  Britain,  was  the 
ptipolation:  "In  case  of  capture  or  detention  the  assured  shall  not 
abandon  short  of  six  months  after  notice  thereof  shall  be  given  to  the 
underwriters,  nnless  sooner  condemned."  While  the  ship  lay  at  Savan- 
nah, the  United  States  imposed  an  embargo  on  all  ships  and  vessels  for 
ninety  days,  and  before  the  expiration  of  the  ninety  days  declared  war 
against  Great  Britain.  After  the  embargo  took  place,  the  assured  gave 
notice  thereof  and  in  six  months  afterwards  abandoned  to  the  nnder- 
wiiters,  having  in  the  meantime  retomed  to  New  Bedford.  It  was  held 
ttai  the  restraint  or  detention  not  having  oontinned  for  the  term  of  six 
months,  the  assured  was  not  entitled  to  recover  at  for  a  total  loss. 
Ddano  v.  Betford  Ine,  Co,,  132. 

JL  Adjustment  oi  Fabtial  Loss. — ^In  estimating  the  amount  of  loss  in  case 
ol  repairs,  the  insurers  are  entitled  to  a  deduction  of  one  third  new  for 
old,  without  regard  to  the  fact  that  the  vessel  was  new,  and  on  her  first 
▼Oy^^g^  ^his  being  the  established  usage  in  New  York.  Dunham  v. 
Commercial  Ins.  Co.,  374. 

4.  Deviation — When  Excused. — Where  a  vessel  is  compelled  to  anchor  in  a 
port  not  described  in  the  policy,  by  the  military  power  of  a  belligerent,  it 
is  no  deviation.    Savage  v.  PleaeanU,  424. 

fi.  Ilucit  Trade— Whee  mot  ▲  Bbeaoh. — ^Where  a  trade  is  in  no  other 
way  unlawful  than  in  consequonce  of  sn  accident  over  which  the  insured 
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has  no  control,  the  onderwriten  cannot  avail  themaelyaa  of  it  aa  a  braacb 
of  warranty.    Id, 

6.  Brbakiko  up  ov  Votaqs. — ^Where  a  voyage  ia  broken  np  by  reaaon  of  an 

event  over  which  the  insured  haa  no  control,  he  may  abandon  for  a  total 
loaa.    Id, 

7.  NonoB  or  Abandonioent. — Unleea  the  insored  avail  themaelvea  of  the 

right  to  abandon  within  a  reasonable  time  after  notioe  of  the  braakiQg  np 
of  the  voyage,  a  recovery  can  only  be  had  for  a  partial  loai.    Id, 

B.  Appoktiqnmbkt  ot  Fbeiobt.— Freight  ia  susceptible  of  apportjotaneot  aa 
between  the  owners  and  the  insurers,  so  aa  to  give  to  each  of  the  pactiM 
the  usufruct  of  the  ship  during  the  time  of  their  reepeotive  ownenhip^ 
K&medy  v.  JSatttmore  Ih$,  Co.,  499. 

SeeBAXBAiBT. 

IKTEBB8T. 

1.  LiABZUTT  TOB.— A  party  who  haa  fraudulently  obtained  or  wrangfallj 

detained  the  money  of  another,  is  liable  for  interest  from  the  tima  of 
his  so  obtaining  or  detaining  the  same.     Wood  v.  BoMu^  182. 

2.  Whbk  Allowed. — In  an  action  of  book-debt  for  oertain  advanoements 

made  by  the  plaintiff  for  the  defendant's  use,  where  it  appeared  that 
there  had  been  no  mutual  dealings  between  the  parties,  that  the  debt 
was  due,  and  that  payment  had  been  unreasonably  delayed,  it  waa  held 
interest  was  allowable,  though  the  account  waa  unliquidated,  and  there 
had  been  no  agreement  to  pay  interest,  nor  any  partioular  custom  nndsr 
which  it  could  be  claimed.    Selleck  v.  French,  185. 

8.  Rboovsbt  ov. — ^Interest  is  recoverable  against  a  perKm  intrusted  with  the 

collection  of  money,  who  retains  and  converts  it  to  his  own  use,  from  the 
time  when  the  same  ought  to  have  been  paid  over.  Ptople  v.  Gcukerie, 
263. 

4b  Ov  Rent. — ^Bent  carries  interest  from  the  time  it  is  due,  unless  from  the 
conduct  of  the  landlord  it  may  be  inferred  that  he  does  not  mean  to  in- 
sist  on  it,  or  unless  he  acts  in  an  oppressive  manner  by  demanding  mora 
than  is  due,  where  the  tenant  is  willing  to  do  justice,  or  there  are  other 
equitable  circumstances  making  the  charge  of  interest  improper.  Ofter- 
myer  v.  NkkoU,  439. 

ft.  Ok  Judomkmt. — A  judgment  upon  which  it  is  agreed  that  no  exeoutioo 

ahall  issue  until  the  plaintiff  haa  perfected  his  title  to  oertain  land  for 

which  the  bond  that  supported  the  judgment  was  given^  oaoiea  intercst 

ShaUer  v.  Brand,  482. 

See  ExBOUTOBa,  d. 

JOINT-TENANCY. 

OoHYZTANcn  BT  JourT-TxNAHT.—One  joint-tenant  cannot  convey  a  part  d 
the  joint  estate  by  metea  and  bounds  to  a  stranger.  Ono  entering  under 
such  a  conveyance  cannot  become  a  disseisor  of  the  other  joint-tenants; 
for  one  joint-tenant  cannot  be  disseised  by  a  stranger  unless  all  are  dia* 
aeised.  The  grantor  could  not  be  disseised,  as  the  grantee  entered  by 
his  consent.  The  grantee  in  such  a  conveyance,  therefors^  gaina  nc 
seisin,  either  by  right  or  by  wrong.    Porter  v.  HUl,  22. 
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JURY. 

1.  Suioniiniro  Jubt. — ^Ln  a  preoept  to  the  sheriff  to  siiaiiiioii  the  grand  and 
petit  JTajt  it  is  sufficient  to  command  him  to  caose  to  come  before  the 
judges  twenty-four  good  and  lawful  men,  without  commanding  him  in 
what  manner  they  are  to  be  drawn  or  selected.  White  v.  CommontoeaUht 
443. 

8.  JuBOBS  iBOM  Body  ow  Couftt. — A  precept  to  the  sherifi^  oommanding 
him  to  cause  to  come,  etc.,  *' twenty-four  good  and  lawful  men,  of  the 
body  of  the  county  of  C,  aforesaid,  then  and  there  to  inquire,  present^ 
do  and  perform  such  things  as  on  behalf  of  the  commonwealth  shall  be 
enjoined  them,*'  and  also  a  competent  number  "of  sober  and  judicious 
persons,  and  none  other,  as  jurors  for  the  trial  of  all  issues,"  etc.,  con- 
tains no  command  to  conyene  the  petit  jurors  from  the  body  of  the 
oonnty  of  C;  and  therefore,  if  it  does  not  appear  by  the  return  or  the 
panel,  that  the  petit  jurors^  in  fact,  came  from  the  body  of  the  crmktj, 
the  error  is  fatal    Id. 

A^B"»Myiii'  CovwmurnxQ, — A  memorandum  of  agreement  redted  that  a 
farm  was  let  for  a  certain  yearly  rent  in  wheat  during  the  lives  of  the 
lessee  and  his  wife,  the  place  to  be  surveyed  at  a  certain  time  thereafter, 
when  a  lease  would  be  formally  made.  The  lessee  held  possession  for 
fourteen  years,  paying  the  yearly  rent.  This  was  held  to  amount  to  a 
lease  or  present  demise;  and  that  an  interest  baring  passed  under  it,  parol 
eridence  of  a  disclaimer  was  inadmissible.    JcLckgon  v.  KUaeBnraek,  84L 

LEQACIES. 

L  LiABiLnT  07  DivisxBS  TO  Pat. — ^A  testator  devised  his  real  and  personal 
estate  to  his  two  sons  for  life,  giving  his  wife  an  annuity  of  fifty  dollars 
during  her  widowhood,  directing  his  said  sons  to  pay  such  annuity  so  long 
as  she  should  continue  his  widow,  and  which  annuity  was  to  be  in  lieu  of 
dower.  The  devisees  took  possession  of  the  estate,  paid  the  widow  on 
account  of  the  legacy  seventy-five  dollars,  and  thereafter  refused  to  pay 
her  more.  They  were  held  liable  to  pay  her  the  annuity,  for  the  acoept- 
anoe  of  the  estate  devised,  and  part  payment  was  equivalent  to  an  express 
promise  to  pay.     Van  Ordeny,  Van  Orden,  314. 

t»  DowxB  Barbxd  bt  Aooxptanob  ot. — The  acceptance  of  the  legacy  by  the 
widow  under  the  provision  of  the  will  was  held  to  bar  her  dower  in  equity; 
and  that  the  payment  of  part,  and  the  recovery  of  judgment  for  the 
residue  remaining  due,  would  bo  a  good  plea  in  bar  at  law  to  an  action 
for  her  dower,  as  it  was  conclusive  evidence  of  an  election.    Id. 

IL  CmcnLATXYB  Lboact,  What. — Where  the  same  sum  of  money  is  given 
twice  to  the  same  legatee,  in  the  same  writing,  he  can  take  only  one  of 
the  sums  bequeathed;  the  latter  sum  is  presumed  to  be  a  substitution  of 
the  former,  and  it  is  incumbent  on  the  legatee  to  rebut  this  presumption 
and  show  a  contrary  intention.  But  where  the  two  bequests  are  in  dif« 
lerent  instruments,  as  by  will  in  the  one  case  and  by  a  codicil  in  the  other, 
the  presumption  is  in  favor  of  the  legatee's  taking  both  sums.  DewUi  v 
Fotef,  326. 
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4.  EviDKNCB  OF  Testator's  Intzktzon. — The  presmnption  in  either 

whether  against  the  cnmulation,  because  the  legacy  is  repeated  in  tin 
same  instrument,  or  in  favor  of  it,  becanse  the  legacy  is  by  diflerent  in« 
stmments,  is  liable  to  be  controlled  and  repelled  by  internal  evidenoe  and 
the  drcomstsnces  of  the  case. 

8.  Lapse  or  Lsgact  in  Rbsiduuh. — ^Where  the  will  ii  so  obscure  that  ths 
court  cannot  discern  the  intention  of  the  testator,  the  legacy  fails,  and 
the  property  will  pass  under  the  residusiy  danse.  Rothmahler  v.  Mfer% 
613. 

6,  When  Leoact  Doxs  KOT  Lapse. — ^A  husband  bequeathed  certain  slaves  to 

his  wife  for  life,  and  after  her  death  to  his  nephews;  it  was  held  that,  by 

the  death  of  one  of  the  nephews  in  the  life-time  of  the  wife^  his  legM^ 

did  not  lapse,  but  descended  to  his  heir  at  law.    Cokman  v.  ffutehemmm^ 

649. 

Sse  Oohujot  op  Laws,  2;  Bxbootobs^  9. 

LIBEL. 

X.  AvEBMENTa  MOT  Kbgessart  TO  BE  Pboved.— A  docIazBtion  in  libel,  after 
stating  the  plaintiflPs  good  name,  etc,  then  avevced  that  the  *^^«»^Tt 
well  knowiz^{  the  premises,  eta,  malicionsly  intending  to  injurs  the 
plaintiff  and  bring  him  into  great  scandal  and  diagrsoe,  and  to  canse  it  to 
be  believed  that  the  plaintiff  had  been  guilty  of  the  crima  of  treason  and 
of  the  promulgation  of  treasonable  sentiments,  eto.,  pubUshed  the  libeL 
It  was  held  that  these  were  merely  suggestions  as  matter  of  indnoasaeiit^ 
and  unneoesaary  to  be  proved.    Colenum  v.  Southwkk,  253. 

2.  Evidence  op  Anotheb's  DflCLAaATiONS.— Where  a  party  published  a  libel 

taken  from  a  paper,  as  an  extract  from  another  paper,  in  sn  action  by 
the  publisher  of  the  paper  against  the  party  publishing  the  alleged  libel, 
it  was  held  that  the  testimony  of  a  witneas  that  he  had  heard  the  defend- 
ant ask  another  if  he  had  not  seen  the  alleged  matter  published  in  ths 
plaintiff's  paper  was  inadmiasible  in  mitigation  of  damages,  being  in  the 
nature  of  seoondsry  and  inferior  evidence.    Id, 

3.  Publication  op  Libel. — ^The  publisher  of  a  libel  is  liable  to  a  party  libeled, 

notwithstanding  the  libel  is  accompanied  with  the  name  of  the  author. 
J)oyle  V.  Lyofit  346. 

4.  Wobds  OoNSTrruTiNa  a  Libel.— To  print  and  publish  of  ona  '*thai  he  has 

been  deprived  of  a  participation  of  the  chief  ordinance  of  the  church  to 
which  he  belonga,  and  that  too  by  reason  of  his  inf^nnnif^  groundless 
aasertions,**  is  a  libeL  So  is  any  malicious  printed  slander  which  tends 
to  expose  a  man  to  ridicule,  contempt,  hatred  or  degradation  of  char- 
acter.    McCorhU  V.  Binna^  420. 

LUitfl. 

Pbiobitt  op  State's  Claim. — li  the  state  take  a  partionlar  seeaiity  or  mort- 
gage^ it  is  not  thereby  deprived  of  its  general  priority  in  esses  to  ^dnoh 
it  is  entitled  by  law.     Lenoir  v.  ITtnn,  697. 

MANDAMUS. 
RioBT  TO. — ^Mandamus  will  not  lie  to  compel  the  managers  of  an  election  of 
ahehff  to  return  a  candidate  duly  elected,  after  they  had  certified  to  the 
governor  that  the  election  was  null  and  void.    State  v.  Bruee^  6T!» 
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IfABTIAL  LAW. 

ViOfWMB  TO  PftOGLADL — ^The  power  of  the  president^  under  the  ooostitatioDy 
to  call  out  the  militftry  forces  of  any  part  of  the  UnioDy  in  CMe  of  inn^ 
sion,  may  be  ezerdaed  by  his  delegate,  as  a  commanding  officer  in  a  par- 
ticular district,  and  all  citizens,  subject  to  militia  duty,  may  be  thereby 
placed  under  militazy  law,  but  this  is  the  extent  of  martial  law,  and  aU 
beyond  it  is  usurpation.    Johnson  v.  Duncan,  675. 

MESNE  PBOFTTS. 

BaooBD  07  JuDOMsnr  ik  EjioncENT  as  Etidxkcb. — ^In  an  action  for  mesne 
profits,  the  record  of  the  Judgment  in  ejectment  is  conclusive  eridenoe 
thai  the  defendant  was  in  possession  at  the  time  the  ejectment  was 
brought,  and  aUo  as  to  titie  during  the  whole  time  laid  in  the  demise, 
but  it  is  not  evidenoe  of  the  length  of  time  that  the  defendant  mm  in 
Baileify.  Fairplay,  486. 

MONEY  HAD  AND  BBOEIVEa 
See  AonoH,  1,  2. 

MORTGAGE. 

1.  Ismma  or  Mobtoaaob  and  Mobxoaoxb.— At  law,  as  in  aq«ity»  a 
mortgago  la  recorded  merely  as  a  seonxityp  and  the  moitgiigea  has  bat  a 
chattel  interest.  The  freehold  is  in  the  mortgagor.  i2Mi|faii  t.  iferw- 
reau,  303. 

-&  TBisPASSy  EiaBT  TO  MAXHTAiir. — ^The  mortgagor,  or  the  puxohaaer,  or 
assignee  of  the  equity  of  redemption,  may  maintain  ii'espasi  agunst  the 
mortgagee  or  a  person  acting  under  his  license.    /dL 

S.  AflnoNKDTT  ov  MoBTOAOS.— A  mortgage  may  be  assigned  by  mare  deliv* 
ery,  without  writing.    Id, 

4L''BBiomL  07  MoBTOAOEE.— If  a  mortgagee,  in  consequence  of  assaranosi 
that  he  shall  reoeiye  hia  money  from  another  quarter,  permit  the  nori- 
gagor  to  sell  the  premises,  witiiout  making  known  hia  daim,  the  pur- 
nhasnr  will  beptoteoted,  notwithstanding  the  fund  from  wbioh  the  mort- 
gagee expected  payment  faiL     Taylor  ▼.  CoUf  62& 

MUEDER. 
See  Cbixikal  Law,  G. 

NEGOTIABLE  INSTRUMENTa 

1.  Ihboltbnot  Amonvo  Dbkakd. — ^A  demand  by  the  holder  upon  the 
maker  of  a  promissory  note,  and  notice  to  the  indorser,  are  not  ezoused 
in  a  case  where  the  promisor  becomee  insolvent  after  the  assignment,  and 
oontinuee  so  until  and  at  the  time  the  note  faUs  due.  Cro$$en  v.  ffuteh' 
ineon,  55. 

%  Sfxcial  Imdobsxusnt — Effect  of. — An  indorsement  of  even  date  on  the 
back  of  a  negotiable  promissory  note,  in  the  words :  ' '  For  value  received, 
we,  jointiy  and  severally,  undertake  to  pay  the  money  within  mentioned 
to  the  said**  payee,  renders  the  indorsers  severally  liable  as  otigina] 
promisors.  White  v.  Ilowland,  .71. 
Am.  Dio.  Vol.  YI— 49 
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9b  MoNXT  Paid  Ukdxb  Mistakb. — ^The  indoner  of  a  prominofy  note,  iguw- 
ant  that  a  demand  bad  not  been  duly  made  on  the  maker^  nor  dae  notiee 
l^yen,  paid  the  amonnt  to  a  bank  where  it  was  left  by  the  holder  for  col- 
lection, which  amoont  was  passed  to  the  holder's  credit  by  the  bank. 
Within  three  days,  the  indorser,  having  discovered  his  mistake,  and  the 
money  not  yet  having  been  paid  over,  reclaimed  it  from  the  company.  It 
was  held  the  indorser  conld  recover  the  money  from  the  bank,  althou^ 
after  the  reclamation  they  had  paid  the  amonnt  to  the  holder.  Oarhmd 
V.  Salem  Bank,  86. 

i.  Bill  Paid  vob  HoNOB^Dimr  of  HoLDXiL^When  abill  of  exchange  is 
protested  for  non-acceptance,  and  afterwards  taken  np  and  paid  for  the 
honor  of  a  party,  the  holder  is  still  bound  to  the  same  dnties,  as  to  pro- 
test and  notice,  as  if  the  bill  had  not  been  paid.    Lenox  v.  Leverett,  97. 

ft.  DuiAND  AiTD  Konox. — ^The  maker's  insolvency,  although  known  to  the 
indorser,  does  not  excose  the  holder  of  a  promissory  note  from  demand 
and  notice.     Sancfford  v.  DiUaway,  99. 

6.  SiONATXTBB  BT  AoxMT. — ^Where  a  promissoiy  note  was  sabscribed  "Fh» 

W.  G. — J.  S.  C,"  it  was  held  to  be  binding  on  the  principal  if  the  per- 
son signing  as  agent  had  authority,  otherwise,  the  latter  was  personally 
liable.    LongY,  CoJbwm^  160l 

7.  Material  Altebation  oy  Notb. — The  proooring  of  a  person  not  present 

at  the  making  of  a  promissory  note,  to  put  his  name  thereto  as  a  wit- 
ness, is  a  material  alteration  of  such  note.    Homer  v.  WaUis,  169. 

8L  Indobsbmbkt  bt  Onb  not  a  Pateb. — ^A  payee  agreed  for  the  sale  of  land, 
and  engaged  to  give  in  part  consideration  his  promissory  note,  with  a  sof  • 
fieient  indorser  or  surety.    At  the  time  of  the  conveyance  he  gave  his 
I  own  promissory  note,  and  subsequently  a  party  put  his  name  on  the  back 

j  of  the  note,  as  he  said,  to  satisfy  the  holder,  but  disclsiming  any  liabil- 

ity.   The  latter  was  held  liable  as  an  original  promisor.    Moke  v.  Ard, 
I  179. 

Ql  KoncB  TO  Joint  lNi>0BaEB& — ^Where  a  note  or  bill  is  made  payable  ts 
two  or  more,  not  partners,  and  by  them  jointly  indorsed  in  their  indi« 
vidual  names,  each  must  have  notice  of  non-payment.  Shqurd  v. 
Haufley,  244. 

lOl  Demand  Necessabt  After  Matubitt. — ^An  indorsee  of  a  promisBoiy 
note  overdue  is  still  bound  to  prove  demand  and  notice  in  the  aams 
manner  as  he  would  if  he  received  the  note  before  maturity.  Berry  v. 
^o6mwm,  267. 

11.  Promissort  Note  Taken  in  Payment. — A  promissory  note  of  a  third 
person  is  no  payment  of  a  debt,  unless  the  creditor  agrees  to  take  it 
absolutely  as  payment.  And  where  a  note  was  taken  as  payment,  and  a 
receipt  in  full  given  by  the  vendor,  it  was  held  a  question  of  fact  for  the 
jury,  whether  there  was  such  a  special  agreement  or  not.  Johnmm  v. 
Weed,  279. 

12,  Bbcxivino  Note  in  Patment. — If  a  vendor  of  goods  at  the  time  of  sals 
receive  from  the  purchaser  the  note  of  a  third  person  (such  note  not 
being  forged,  and  there  being  no  fraud  on  the  part  of  the  purchaser),  sock 
note  will  be  deemed  to  have  been  accepted  by  the  vendor  in  paymant 
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and  MtiBfactaoii,  nnleos  the  oontnury  be  exprewly  proved.     WhUbeck  v. 
ran^eM»  383. 

ISi  ISBOLVZzrcr  07  Mateb. — Ordinarily,  if  the  maker  of  a  note  has  become 
insolvent^  has  abeconded,  or  refiued  to  make  payment,  this  will  be  siifi« 
dent  to  charge  the  indorser  upon  due  notice  of  the  fact.  StdUvan  ▼• 
MUeheU,646. 

14  Pbbsokal  Daujsro  UimxorasABT. — ^A  penooal  demand  on  the  maker 
is  not  neceflsaiy.  It  ia  sofficient  if  made  at  hia  hooie;  but  if  the  honae 
be  dosed  and  the  maker  absent,  eome  endeavors  moat  be  made  to  find 
'  him.    Id. 

15.  Note  Patablb  at  a  Pabtxculab  Place.  ^-Whenever  a  bill  or  note  ia 
made  payable  at  a  partionlar  place,  a  demand  at  that  place  ia  sofident, 
and  a  personal  one  is  not  necessary,  whether  the  maker  live  at  the  same 
place  or  a  different  one.    Id, 

16.  Note  Payable  at  a  Bakk. — A  note  made  payable  at  a  particular 
bank  must  be  presented  at  the  bank  for  payment  to  render  the  indorser 
liable.    Id, 

17.  iNSOLyENCT  ExcusiNO  Notice.— The  repnted  inadvency  of  the  drawer 
will  not  necessarily  excnse  demand  and  notice.  The  insolvency  which 
may  excnse  want  of  notice,  or  which  may  be  equivalent  to  notice,  mnst 
be  sach  an  absdnte  and  notoriooa  insdvenoy  aa  leaves  no  doabt  of  the 
^t.    KiddeUy.  Ford.  S69. 

NEWTBIAL. 
Daxages  in  Tobt. — ^In  actions  for  slander,  libel,  and  other  personal  torts, 
the  coort  will  not  grant  a  new  trial  on  the  groond  of  ezcesnve  damages^ 
unless  the  amount  is  so  flagrantly  outrsgeoua  and  extravagant  aa  mani- 
festly to  show  that  the  jury  must  have  been  actuated  by  passion,  parti« 
ality,  preiudice  or  oorruption.     Coleman  v.  Southtokk,  263. 

NOTICE. 
1.  Sale  ow  Land  bt  Pabol. — ^A  parol  sale  of  land,  where  the  conatdemtion 
is  paid  and  possession  delivered,  is  good  aa  between  the  parties;  but  to 
make  it  valid  as  to  a  bona  fide  purchaser,  there  must  be  clear  evidence  of 
notice  to  him,  dther  actual  or  legal.  Legal  notice  exists  only  where 
there  is  a  vident  presumption  of  actual  notice.    BUUngton  v.  Welshf  406. 

SL  Legal  Notice. — ^Undisturbed  possession  by  the  equitable  owner  has  gen- 
erally been  considered  legal  notice;  but  it  must  be  a  dear,  unequivocid 
possession.  Accordingly,  where  A.  bought  by  parol  from  B.  a  comer  of 
B.'b  tract,  paid  for  it,  was  put  into  possession,  and  had  buildings  erected, 
but  at  the  same  time  had  no  survey  of  the  part,  or  other  admeasurement 
to  reduce  it  to  a  certainty,  and  on  B.'s  own  part  there  was  a  forge,  dwell- 
ing-house, grist  and  saw-mill,  and  other  buildings,  which,  together  with 
A.'s  buildings,  might  be  taken  as  one  establishment^  the  possession  of  A. 
was  held  not  to  be  legal  notice  of  his  title  to  a  purchaser  at  sheriff's  sale^ 
under  a  judgment  against  B.    Id, 

9.  Ck>N8TBnGTrvB  NoncE. — Extra-judicial  proceedings  do  not  operate  as  com* 
structive  notice;  but  express  notice  obtained  from  such  prooeedingi  will 
operate  against  a  purchaser,  relying  on  the  want  of  notice,  ffari  v, 
Hawkins,  606. 

See  Pabtnxrshif,  6;  Pbincipal  aud  Ageht,  2. 
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0FFECEB8. 
L  OmcEBS  DB  VACfio  RjKX>oKZZii>.-~Iii  vk  action  betwMn  otber  yurtim,  the 
oonzi  wffl  soft  decide  whctker  a  pcnoD  ckhning  to  be  a  dMriff  d  a 
ooaaty,  tad  aetoally  dlaelwigiiig  tha  dntica  cf  tba  ofl&ea^  be  JMriff  de 

8;  Judicial  LiABUJrr.-^If  the  preUminary  reqniaites  to  obtauuag  a  aeaich 
wanantbeoimtted,  orif  the  watnmtbeganera],  theproeoedioyiaconBa 
aofi  judlce,  and  the  magutrate  who  iaraea  the  wamiit*  and  the  officer 
who  ezecntea  it^  are  liable  in  ii'eB|)aai  to  tlie  party  injvred.  Orumon 
▼.  Raymond,  200. 

&  LiABiUTr  07  Public  OnrcsB  to  Bbvubd.— Where  a  ooileotor  levied  a 
tonnage  daty  illegally,  and  the  aame  waa  paid  oompalBonly,  it  waa  held 
he  waa  liable  to  refund  the  amount,  notwitiiataading  he  had  paid  otct 
the  money  to  the  government^  and  no  notice  waa  given  him  not  to  pay 
over  the  money  ao  eolleeted.    I^pUg  v.  Metosi»  S71. 

Ih  LEABUjrr  vob  Jxtdicial  Acts. — ^Where  the  ohanoeQor  comaixtted  one  of 
the  officers  of  the  court  of  chanoery  for  malpractice  and  oontempft;  and  a 
Judge  of  the  supreme  court  in  vacation  on  haJbeem  eorpuB  diaoharged  the 
prisoner,  and  tiie  chancellor  afterwarda  reoommitted  him  lor  tha  aame 
cause,  it  was  held  that  the  ehanedlor  waa  not  liable  to  an  aotkm  at  the 
suit  of  the  officer  for  the  penalty  given  by  the  hakeat  wrjum  net;  for  a 
judge  of  a  court  of  record  ia  not  liable  to  answer  personally,  ta  a  civil 
Bttit^  for  any  act  done  by  him  in  his  judicial  capacity,  nor  for  cnois  of 
judgment.     YaiU»  v.  Lanting,  290. 

A.  ImPBOiOBa  ov  ELBcnoN  Rsrusivo  Votb.— Officers  required  by  law  to 
exerciae  their  judgment,  are  not  liable  for  mistakea  in  Iaw»  when  their 
motivea  are  untainted  with  fraud  or  malice.  Hence,  an  action  on  the 
case  will  not  lie  against  the  inspectors  of  an  election  for  refnaing  the 
▼ote  of  a  person  legally  qualified  to  vote,  without  alleging  and  proving 
fraud  or  malice  on  the  part  of  such  officers.    Jenimt  ▼.  Waldnm,  860. 

ft.  MBBHoirAi*  OifSGBBS  IiTDioiABLB  BOB  Nbqlbot.  —  Town  oenuniasioMfSb 
who  are  invesfted  with  power  to  levy  taxes  to  keep  the  atEesta  ia  aida^ 
fpf^  iwMa  %q  indietment  for  culpable  fimissitwi  and  «»^^^**t  to  xenair  the 
strests.    Siale  ▼.  CofmniMJonen^  fi67. 

PAETmON. 

FiBXixunr  bt  Pabol. — Where  a  tenancy  in  common  ia  admitted*  a  paid 
partition,  followed  by  poesession  under  it,  will  be  valid;  yel^  where  the 
whole  rig^t  or  title  of  the  party  aetting  up  the  tenancy  in  ooamum  and 
parol  partition  is  denied,  a  parol  partition  and  aubsequent  possesnon  will 
not  be  sufficient  to  transfer  the  title.    Jaekmm  ▼.  VMurf^  276. 

PARTNERSHIP. 

L  PowBB  ov  Pabtnbb  ajtbb  BiaBOLunov.— After  the  diasoliitiaii  of  a 
copartnership,  one  of  the  partners  cannot  bind  the  otheis  without  their 
consent  by  settliog  accounts  with  or  allowing  credits  to^  customers  of 
the  firm.    Rootes  v.  Weiybrd,  610.  I 

%  Idbx. — ^After  the  dissolntion  of  a  partnership^  the  admission  of  a  debt  by 
one  partner  it  not  sufficient  of  itself  to  charge  the  other  partneri»  and  nc 
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Mi  am  be  done  by  one  whioh  la  binding  on  the  xest»  eoBoept  under  epeoiel 
oixeomstenoee.    ChanUm  ▼•  OUphatU^  572. 

%  PABiraBsnip  Laitds— SuBTrTOBSHXF.—The  titie  to  tiie  land  obtadned  in 
ttie  name  of  one  of  the  partners,  the  other  having  died,  and  a  aale  made 
by  him,  to  persona  with  notioe,  does  not  afiiBot  the  rigfata  of  the  b<nra  of 
the  o&er  partner;  the  right  doea  not  aorrive:  HaH  ▼.  HawMns,  600. 

4,  PAsnrEB  GAmoT  Dsznr  ms  Authobitt. — ^A  partner  entering  into  a  oon- 

tract  in  the  name  of  the  firm,  cannot  be  admitted  to  say  that  he  iraa  not 
anthoriaed  to  make  it.    iS^iat^  ▼.  Kemper,  708. 

&  Konox  TO  ONB  Partnxb. — Kotice  to  one  of  the  partnera  of  a  firm,  of  a 
prior  onreoorded  deed,  is  notice  to  i^  the  partners,  and  will  render  void 
a  sabaeqnent  conveyance  of  the  same  land  to  the  firm.  Barney  ▼•  Ciir- 
rier,  739. 

PATENTS— LAND. 

L  Fmsr  Patdtt  Issuid^  Pbiorxtt  or. — ^Whera  a  patent  had  been  ianed, 
and  afterwarda  a  aeoond,  which  recited  a  mistake  in  the  uming  of  the 
fiiati  it  waa  held  that  the  first  waa  concluaive  as  to  the  title  nntil  it  waa 
set  aside  by  a  proper  proceeding  inatitated  for  that  pnrpoae.  Jcteketm  ▼. 
Lawton,  811. 

ii  Vaudttt  or  Patsht,  How  DKmufXiiXD. — ^If  a  patent  haa  been  iasned 
by  fraud,  or  on  false  aoggeation,  nnleaa  the  fraud  or  mistake  appear  on 
the  face  of  the  patent  itael(  it  ia  not  void,  but  voidable  only  by  a  anit 
lor  that  pnrpoae.    IcL 

PERSONAL  PB0PEBT7. 

L  Pbopkbtt  nr  Wild  Anixals.— An  action  of  trover  will  lie  for  wild  geeae 
which  have  been  tamed  and  strayed  away,  but  without  regaining  their 
natural  liberty.    Amory  v.  Flyn,  818. 

ti  Qbugasiov  or  Jonrr-owmEB.— A  Joint-owner  ia  bound  to  that  care  which 
pradsnt  men  ordinarily  have  of  their  property.    Ouittoi  t.  DoemU,  702. 

PLEADING  AND  PRACTICK 
L  PUADOfo  WsrmN  LrammfXHT.— In  an  aoticn  upon  a  written  contract^ 
It  is  not  neoeasary  to  aet  forth  in  the  declaration  the  precise  words  of  the 
contract;  it  ia  aufiBoient  to  declare  aooording  to  their  legal  import  and 
effect.    Leni  v.  Padelford,  119. 

5.  Puahzho  PltOMiSB. — ^Where  the  declaration  alkigea  a  promise  by  the  de- 

fendant^ in  consideration  of  the  performance  of  aome  act  by  the  pW»i»»^ff 
an  averment  of  such  performance  on  the  part  of  the  plaintiff  ia  suffioiflnt^ 
without  allegJT^  a  promise  by  him  or  other  assent  to  the  contract.    ItL 

t,  PULAUSO  NanaiL — ^It  ia  unnooeasaiy  to  allege  notice  to  the  defendant  of 
mattera  equally  within  the  knowledge  of  the  plaintiff  and  defendant    Id, 

4,  Plxadino  CrOiraiuoT.— Li  actiona  founded  on  contracts,  the  contract  muai 

be  aet  out  either  in  hoc  verba,  or  according  to  the  leading  effect;  and  con* 

tzacta  beii^  in  their  nature  entire^  if  the  oontraot  proved,  and  that  da^ 

dared  npon  be  different  in  any  part^  the  variance  ia  fatal.  WaUk  v. 
Oamor,B02, 

&  Idbl — ^Whatever  ia  alleged  as  inducement  and  is  not  impertinent  and  for* 
eign  to  the  cause,  must  be  proved  as  alleged,  and  when  a  contract  la 


774  Index. 

alleged  and  described,  a  Tariance  is  eqnally  fatal,  whether  th«  actiim  be 
upon  the  contract  itself  or  upon  some  collateral  matter.    Id, 

6w  FBOSBonnoir  or  Onb  ob  Mobb  Defendants  vs  Tobt. — ^In  trespaea  againsi 
several  defendants,  the  plaintiff  may  proceed  to  trial,  as  to  one  or  m<»«, 
without  entering  a  nolle  prosequi  as  to  the  defendants  who  have  not  been 
served  with  process^  and  who  hare  not  appeared.    Given*  r.  Bradleiff  6lfiL 

See  LiBXi^  1. 

POWERS. 
See  Femes  Ck)VKBT,  3. 

FBINGIPAL  AND  AGENT. 
L  LuBZLirr  of  Publzo  Aqent. — ^A  pabHo  agent  is  not  personally  liable  on  a 
contract  made  in  the  name  and  on  behalf  of  the  govemment;  bat  if  he 
denies  to  the  government  that  each  contract  has  been  made,  and  thereby 
deprives  the  party  of  his  remedy  against  the  government^  the  agent  ii 
personally  liable,  as  he  has  disavowed  his  character  of  pnblic  agent.  And 
if  the  agent  has  received  from  the  government  money  for  the  satisfactioo 
of  the  contract,  and  has  not  so  applied  it,  he  is  liable  in  an  aotioin  for 
money  had  and  received.    Freeman  v.  OHe,  66. 

2i  KoncB  TO  Aqent. — If  a  subsequent  purchaser  have  notioe  at  the  time  of 
his  purchase  of  a  prior  unregistered  deed,  it  is  the  ssme  to  him  as  if  such 
deed  had  been  registered;  and  if  the  agent  of  such  subsequent  purchaser, 
at  the  time  of  making  the  purchase,  knows  of  the  prior  or  unregisterBd 
deed,  it  is  the  same  as  notice  to  his  principaL    Jackson  v.  Sharps  268. 

8.  Notice  Unnbcbssaby. — ^Notioe  to  an  agent  not  to  pay  over  the  money  to 
his  principal  is  not  necessary  where  the  payment  is  oompulmy,  and  it  is 
not  made  expressly  for  the  use  of  the  principaL    Ripley  v.  Oelston,  271. 

4.  Pebsonal  LiABiLmr  of  Agents.  — A  bond  was  executed  by  certain  parties, 
who  were  described  as  "Trustees  of  the  Baptist  Society  of  the  town  of 
B;"  but  they  executed  it  in  their  individual  names  and  by  their 
They  were  held  personally  liable,  and  the  designation  affixed  was 
descr^pHo  personal,     Tafl  v.  BremsUr^  280. 

See  Neootiablb  Instruments,  6. 

QUESTIONS  OF  LAW  AND  FACT. 

L  Fraud  ▲  Question  of  Law.— Fraud  is  a  question  of  law»  especially  wbso 
there  is  no  dispute  about  facts.  It  is  the  judgment  of  law  on  &ct8  and 
intents.    Sturienani  v.  Ballard,  281. 

2i  Oause  of  Loss  a  Question  of  Fact. — ^Whether  the  loss  set  up  by  a 
common  carrier  is  to  be  attributed  to  that  inevitable  necessity  not  arising 
from  the  intervention  of  man,  and  which  no  human  pmdenoe  could  have 
avoided,  is  a  question  of  fact  for  a  jury  to  decide.    EUhU  ▼.  Rossdl,  306w 

BEAL  ESTATE. 
L  TSmcT  OF  Bboovebt  for  Breach  of  Wabrantt.— A  grantee  of  land 
who  recovers  judgment  and  satisfaction  against  tha  grantor  for  a  bi»ach 
of  the  covenant  of  warranty,  cannot  afterwards  recover  the  land  grsnted 
on  the  grantor's  acquiring  a  more  perfect  title.     Porter  v.  Hill,  22. 


Ikdez.  775 

&  Whin  Entbt  EssnrriAL.— Whnra  »n  estate  of  freehold  is  granted  npon 
oonditioxi,  and  a  breach  oocurs,  the  grantor  most  make  an  actual  entiy 
or  claim  in  order  to  reveet  the  estate.     CfuUker  ▼.  Chaiker,  206. 

8b  Claim. — ^Bringing  an  action  of  disseisin  is  not  a  claim  within  the  meaning 
of  the  law,  nor  is  it  a  sufficient  substitute  for  an  entry.    Id, 

i.  Waiver  or  FoBnsrrnRE. — Where  a  forfeiture  of  an  estate  of  freehold 
upon  condition  has  taken  place  for  non-payment  of  an  simuity,  an  accept- 
ance by  the  grantor  of  the  sum  due  is  a  waiver  of  the  forfeiture,  which 
if  once  waived  cannot  afterwards  be  claimed.     Id, 

m 

0w  When  Possession  not  Adverse.~A.  entered  into  possession  of  land  ad* 
mittedly  without  title,  and  afterwards  entered  into  a  contract  with  T., 
who  covenanted  to  give  him  a  deed.  T.  had  no  title,  and  only  claimed 
to  hold  under  B.  Thereafter,  A.  assigned  the  contract  to  S.,  who  took 
possession  thereunder,  and  afterwards  received  the  deed  from  T.  Sub- 
sequentiy  he  obtained  a  deed  from  B.,  the  patentee  and  true  owner.  It 
was  held  that  the  original  possession  of  A.,  being  without  titie,  was  to 
be  deemed  the  possession  of  B.,  the  patentee,  and  that  the  possession  of 
S.,  under  the  covenant  from  A.  to  T.,  was  not  adverse  to  B.  so  as  to  de- 
feat a  deed  made  by  him  during  that  possession.    Jacluon  v.  Sharps  267. 

0.  Pbesumftions  in  Favor  or  Title. — Every  presumption  should  be  made 
in  favor  of  a  possession  in  subordination  to  the  titie  of  the  true  owner; 
an  adverse  possession  must  be  strictiy  and  conclusively  proved.    Id, 

7.  Presumptions  as  to  Title. — Where  a  person  died  in  possession  of  land 
and  his  son  and  heir  at  law  succeeded  to  the  possession  and  continued 
therein  undisturbed  for  above  eighteen  years,  it  was  held  that  a  purchase 
of  the  titie  by  the  ancestor  might  be  presumed;  and  where  there  was  an 
order  of  the  colony  of  New  York,  in  1764,  for  the  survey  of  the  lot  in 
favor  of  a  certain  party,  and  which  was  made,  but  no  patent  founded 
thereon  could  be  found,  it  was  held  that  a  patent  to  that  person  and  a 
deed  from  him  to  the  ancestor  might  be  presumed  for  the  sake  of  quiet- 
ing the  possession.    Jackaon  v.  McCaU,  343. 

8b  Failure  to  Convey  Title. — Where  by  the  conditions  of  the  contract 
the  purchaser  is  required  to  deposit  part  of  the  purchase-money,  and  the 
vendor  is  unable  to  convey  a  good  titie,  pursuant  to  the  articles,  the 
purchaser  may  disaffirm  the  contract*  and  recover  back  his  deposit.  Jud- 
§on  V.  Wa88, 392. 

8l  Incumbrances. — Where  the  contract  provided  that  the  conveyance  was 
to  be  with  warranty,  except  as  to  an  incumbrance  specified  therein,  the 
existence  of  an  unsatisfied  mortgage  at  the  time  the  vendor  should  have 
conveyed,  and  although  such  mortgage  was  recorded,  was  held  to  exon- 
erate the  purchaser.     Id, 

lOl  Deticienct  in  Land  Sold.— A  sale  was  made  of  "three  tracts  of  land 
containing  nine  hundred  ninety-one  and  a  quarter  acres,  and  allowanoe 
at  twelve  shillings  and  six  pence  per  acre."  The  vendor  afterwards  ob- 
tained patents  in  his  own  name,  and  executed  a  conveyance  of  the  tracts 
to  the  vendee  according  to  courses  and  distances  as  in  the  patents,  and 
stating  them  as  "containing  in  the  whole  nine  hundred  ninety-one  and  a 
quarter  acres,  and  allowance,  etc.,  be  the  same  more  or  less.'*  The 
vendee  having  previously  paid  a  part  of  the  purchase-money  gave  his 
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boDdi  to  iho  YBDdor  <m  the  day  after  the  coafvynnot,  for  the  remiinder 
of  the  porohtie  money.  Upon  a  enrrey  made  twelve  years  afteirwards 
the  traeti  were  aacertained  to  fall  ahort  eighty-eight  acreai  It  wma  lidd 
,  that  the  Tendee  waa  not  entitled  to  any  dedootion  from  hie  booda^  on. 
acooont  of  the  defidenoy.    SmUh  r.  Evam,  436. 

IL  BxnonNor  iv  Laud  8oiJ>.-^In  oaae  of  a  aale  of  land  by  tiie  nore»  relief 
la  to  be  granted  for  all  defidendea  not  reaaonaUy  impntaUa  to  tho  Tazia- 
tion  of  iaatnimenta,  and  email  enoni  in  anrreya,  whether  the  yurehaeor 
haaeaqneealy  retained  an  election  to  have  tfaetraotaonreyed  or  not.  Hel" 
mm  ▼.  Carrmgton,  619. 

ISL  DDicmroT  m  Tract  CoimrxD.— A  deficiency  of  Bixty< 
tract  ezpreaaed  in  the  deed  to  contain  aix  hundred  and  tan 
or  leaa,  ia  not  aach  a  deficiency  aa  will  entitle  the  grantee  to  m 
aeiaBion  of  the  contract;  bat  where  it  appeaia  that  the  deed  to  the  grantor 
atatedthe  nnmber  of  aorea  in  the  tract  to  be  bat  five  hondred  and  forty- 
three^  thia  fact  waa  held  to  be  evidence  of  the  grantoc^a  knowledge  of  the 
quantity  oontained  in  the  tract;  and  equity  will  decree  the  grantur  to  re- 
pay to  the  grantee  the  average  price  per  aarefor  the  defioieni^.    JfcOetm 

V.  De&My»63S. 

SeeTBBSPAaSy  1. 

BEWABD. 
Bmwabs>  to  Findxb.— a  pezBon  finding  the  property  of  another  haa  no  nffA 
to  a  reward  from  the  owner;  he  ia  only  entitled  to  be  paid  hia  neoaaaMj 
expenaea  in  ita  pi'aaeivation.    Awutry  v,  i^H  816L 

BIOT. 
See  Gbookal  Law,  1,  2;  3. 

BOBBERY. 
See  CajMiXAis  Law,  S,  0,  la 

SALEa 
1.  DsoBT  oir. — ^An  action  for  deceit  in  a  aale»  whether  of  proviaiona  or  other 
artidea,  can  only  be  maintained  where  a  willfal,  falae  affirmation  or 
repreaentation  ia  proved,  or  ia  neoeaaanly  preanmed  from  the  droom- 
Btanoea  attending  the  tranaaction,  and  from  the  ntaation  of  the  partiaa. 
Emermm  v.  Brigham,  109. 

8l  Fraitdulknt  Bbisntion  or  Pbofebit  Soux-^r^operty  cmnaiating  of  cetw 
tain  tools  of  trade  waa  aold  by  a  bill  of  aale  for  a  conaideration  of  a  cer- 
tain aom  of  money,  and  on  consideration  also  that  the  vendor  ahonld  retain 
ita  ose  for  a  period  of  three  months.  Li  the  meantime  it  waa  levied  on 
by  an  execation  against  the  vendor,  and  aold  aa  hia  property.  It  waa 
hdd  that  the  aale  of  the  property  onacoompanied  with  the  aotoal  de* 
livery  waa  frandolent  and  void,  aa  against  creditors.  S^wrievamt  v.  Bal' 
lard,2Bl. 

8.  AoRXKMXNT  TO  BsTADT  PoasxssiON  OF  Gooos  SoLD.  — A  volnntaiy  aale 
of  diattels,  with  an  agreement  contained  in  the  deed,  or  oat  of  ii^  thai 
the  vendor  may  keep  possession  is,  except  in  special  caaca,  and  for  spe- 
cial reasons  to  be  shown,  and  approved  by  the  ooart^  frandolent  and  void 
aa  against  creditors.    Id, 
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^  VmsDcm  Bjoswtijkq  Saia — A  ▼mdor,  by  biiiigiiig  mii  and  obteining 
JndgBMBt  for  the  purdhaae-moneyf  ratifiet  and  ooofinna  iboMl%  ao  that 
it  cannot  be  art  aaida  at  hiainatonon.    ITeUomr,  Cfarringiom,  SUk 

See  Anomur. 

BSABCH-WABRANT. 

!•  QaoTTKD  fOB  Lvunra— A  wanrant  to  search  for  atolan  gooda,  and  arrert 
the  person  snspeoted,  should  only  issae  on  an  oath  by  the  applicant^  show* 
ing  1^  gooda  to  have  been  stolen,  and  that  he  strongly  snspects  that  they 
are  concealed  in  a  specific  place,  and  stolen  by  a  person  distinctly  pointed 
oat;  and  the  warrant  ahonld  specifically  describe  the  goods,  place  and 
pefson,  and  direct  the  officer  to  search  soch  place,  and  arrest  tnoh  person 
only.    Orumonr,  Raymond,  200. 

flL  Exquisites  of. — A  search-warrant  under  the  hand  and  seal  of  a  justice 
reciting  information  on  oath  that  certain  debcribed  goods  had  been  stolen 
by  specified partiea  and  were  concealed  ina  certain  hoose^  and  conunand* 
ing  the  officer  to  whom  it  was  directed  to  enter  that  house  in  the  day- 
time, search  for  the  stolen  articles,  and  bring  them,  with  the  owner  of 
the  house,  or  the  person  who  had  them  in  custody,  before  the  justice,  was 
held  to  be  a  valid  warrant,  without  stating  the  name  of  the  owner  of  the 
goods.    Beil  y.  Clapp,  839. 

&  Ofugxb's  Fowxb. — ^Under  such  a  warrant  the  officer  may  break  open  the 
door  of  the  house,  if  it  is  shut,  and  if,  upon  demand,  ib  ia  refused  to  be 
opened.    IcL 

SEDUCTION. 
1*  CoNBTBVCTiTB  Sebticb. — ^A  daughter  of  the  age  of  nineteen  years,  with 
the  consent  of  her  father,  went  to  live  with  her  uncle,  for  whom  she 
worked  when  she  pleased,  and  he  agreed  to  pay  her  for  her  work,  but 
there  was  no  agreement  for  her  continuance  in  his  house  for  any  time. 
While  at  her  tmcle's  house  she  was  seduced  and  got  with  child,  and  im« 
mediately  afterwards  returned  to  her  father's  house,  where  she  was  main* 
tained,  and  the  expense  of  her  lying-in  paid  by  him,  though  if  the  mis- 
fortune had  not  have  happened,  she  had  no  intention  of  returning  to  her 
father.  It  was  held  that  there  was  such  a  constructive  service  on  behalf 
of  the  father  as  entitled  him  to  maintain  the  action  for  seduction.  Mar- 
tin r.  Payne^  288. 

2.  KJBUJBfiUTr  or  Sxbvigx; — ^An  action  for  seduction  cannot  be  maintained  by 
a  father,  where  his  daughter  is  above  the  age  of  twenty-one  years^  unlesa 
she  is  actually  in  his  service,    NiclUeson  v.  Stryher,  318. 

SHERIFFS^ 
1*  AsaiaHMBNT  07  JiTDOifBiiT  TO.— It  is  uot  a  good  defense  to  an  action  on  a 
judgment  by  the  sheriff  in  the  name  of  the  original  plaintiff  that  the 
sheriff  had  been  sued  for  neglecting  to  serve  an  execution  issued  thereon 
and  had  paid  the  amount  of  the  judgment;  such  payment  being  by  way 
of  damages  for  the  neglect,  and  not  in  discharge  of  the  judgment.  AUm 
V.  ffolden,  46. 

%  IdAMUATX  VOB  Gkx>DS  SoLD.— A  sheriff  ia  liable  in  an  action  of  osMimjMil, 
for  the  amount  of  goodi  sold  by  him  under  a  venditioni  eapomu,  though 
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the  pnroluaer  to  whom  the  goods  are  delivered  refoaee  to  pay  for 

If  he  deliTers  the  goods  seueed  and  sold  without  reoeiving  the  mooey,  h« 

is  answerable  for  tiie  amonnt.     DenUm  ▼.  Lvrianqtton^  264. 

I.  EscAPB — ^What  Is. — A  sheriff  who,  knowing  that  the  judgment  is  unsatis- 
fied, permits  the  defendant  to  go  at  large  by  the  directioii  of  the  plsinA- 
iff*s  attorney,  acting  merely  under  his  general  authority,  is  liable  for  a& 
esospe.    Ktiiogg  ▼.  QtSheri^  335. 

SLANDER. 
'  See  Etzdxngb,  1. 

SPECIFIC  PEBFOBMANCB. 
OoMPBNBATioH  IK  Damaois.— Upon  a  bill  for  a  speoifio  perfoimaiioe  of  a  eon- 
tract  for  the  conveyance  of  hmd,  if  the  vendor's  title  is  doubtful  to  a  pait^ 
the  court  will  not  compel  him  to  give  land  out  of  the  same  survey,  to 
which  his  title  is  clear,  in  lieu  of  the  land  sold,  but  will  give  oompensa- 
tion  in  damages  for  that  portion  to  which  the  title  is  doubtful;  and  the 
vendor  having  acted  in  good  faith,  the  measure  of  compensation  is  the 
price  paid  and  interest.     KtiXy  v.  Bradford^  656. 

STATUTES. 

1.  Pkivatb  Statutx  DrvxsnNG  Titlk.— Where  a  patent  for  a  military  lot 

was  granted  to  David  H.  without  words  of  description,  and  it  was  ^i^wmmI 
by  the  heirs  of  Daniel  H.,  a  private  statute  confirming  the  title  to  the 
heirs  of  Daniel  H.,  though  inoperative  to  divest  the  title,  was  held  valid 
as  confirmatory  of  a  void  grants  it  being  shown  by  parol  that  Dani^  H. 
was  intended  as  the  original  patentee.    JadBMxm  v.  SUnnXey^  319. 

%  RxTBOSPXcnvx  Act  Void. — An  act  of  the  legidatttre  directiiig  a  certain 
deposition  to  be  read  in  the  trial  of  a  cause  then  pending,  is  retrospeotivt 
in  its  operation,  and  is  in  the  nature  of  a  judicial  decision.  It  i% 
therefore,  void.    Dwpy  v.  Widemrt^  729. 

STATUTE  OF  FRAUDS. 
L  Original  Undxktakiko. — ^Where  the  defendant  beii^  bound  to  indenonify 
a  third  person  in  a  suit  in  which  the  latter  had  been  arrested,  requested 
the  plaintiff  to  become  a  special  bail  for  this  third  person,  and  promised 
to  indemnify  him,  it  was  held  that  defendant's  promise  was  an  original 
obligation,  and  not  within  the  statute.    Harriaon  v.  StMoUH^  337. 

2.  Pekformangb  within  Yeas. — To  bring  an  agreement  within  the  statute 

of  frauds,  it  must  be  an  express  and  specific  agreement  not  to  be  performed 
within  the  space  of  a  year;  and  if  the  thing  may  be  performed  within 
the  year,  it  is  not  within  the  act.  Consequently,  where  an  agreemflnt 
was  made  to  pay  a  miuster  for  his  services  two  dollars  a  year,  and  it 
appeared  that  for  several  years  payments  had  been  made  half-yearly,  the 
promise  was  held  to  be  binding.    Moore  v.  Fox^  338. 

8.  Obiginal  Undertaking. — ^Where  one,  by  a  written  agreement,  prnmistis 
to  deliver  to  another  a  certain  quantity  of  merchandise  within  a  certain 
time,  and  also  to  pay  the  costs  on  an  execution  issued  by  the  latksr 
agsinst  the  former,  in  consideration  that  such  exeention  be  retuned 
nuUa  hanot  and  at  the  same  time  a  third  person,  at  the  bottom  of  thi 
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agreement,  in  writing  gnaranteee  the  perfonnaooe  thereof  the  gnsnnty 
is  an  original  collateral  agreement,  and  not  a  promifle,  to  pay  the  pre- 
vionaly  anbeisting  debt  of  another,  and  ia  binding  within  the  statute  of 
frauds.    BaUey  v.  Freeman^  371. 

4.  SPiomo  PkBiORMANOK. — ^In  a  suit  for  the  speoifio  performanoe  of  a  con- 
tract f er  the  sale  of  lands,  the  defendant  may  avaU  himself  of  the  statute 
of  frauds,  either  by  plea  or  demurrer,  except  in  certain  oaaes,  appeariag 
on  the  face  of  the  bill.    Meach  v.  Perry,  719. 

ft.  Fabt  Pibjoskancx. — Such  case  is  not  taken  out  of  the  statute  by  part 
performance  unless  such  part  periormanoe  be  expressly  stated  in  the  bill, 
and  be  made  under  circumstances  amounting  to  a  fraud,  against  which  a 
court  of  equity  will  relieve.    Id. 

STATUTE  OF  TiTMTTATIONS. 
1*  AoKKOWLKDQMENT  ov  DsBT  Babrbd  By  STATim.~nnder  the  plea  of  the 
statute  of  limitations  in  an  action  on  a  promissory  note,  it  was  held  that 
eridence  that  defendant  had  admitted  he  executed  the  note,  but  obsMred 
that  it  was  outlawed,  and  that  he  meant  to  avaU  himself  of  the  statute 
of  limitations,  did  not  amount  to  a  promise  to  pay  so  as  to  entitle  the 
plaintiff  to  recover.    Dctnforihv.  Culver,  381. 

%  Sams. — ^An  acknowledgment  of  a  debt  barred  by  statute  does  not  operate 
as  a  revival  of  the  original  debt,  but  is  evidence  only  of  a  new  premise, 
of  which  the  former  debt  is  the  consideration.    Id, 

&  AdurowLKDOiODrT  or  ]>xbt  to  EzE0UTOBs.~An  acknowledgment  ^f  a 
subsisting  debt  made  within  six  years  before  action  brought  to  the  execu- 
tors of  the  creditor,  will  not,  where  the  issue  is  upon  the  statute  of  limit- 
ations, support  a  declaration  upon  a  promise  to  the  testator  titma^H. 
There  should  be  a  special  count    Jonee  v.  Moore,  428.  t 

4b  EmcTT  or  Aoknowlxdomknt. — ^The  previous  debt  is  not  revived  byan  ao- 
knowledgment;  it  is  merely  evidence  of  a  new  pronuse,  the  previous  debt 
being  the  consideration.    Id. 

&  Fbomisx  to  Pat.  — ^The  administrator  of  the  drawer  of  a  note  wrote  aeveral 
letters  to  the  executors  of  the  indorsee,  recognizing  the  existence  of  the 
demand,  but  declining  to  take  up  the  note.  He,  however,  finally  wrote 
that  he  would  be  in  town  in  a  few  days,  and  would  settle  the  matter  in 
some  way.    This  was  held  sufficient  evidence  of  a  promise  to  pay.    /d. 

6.  Buns  in  Favor  or  Common  Cabrixbs. — ^The  act  of  limitations  may  be 
pleaded  in  bar  to  an  action,  against  a  common  earner,  for  fraudulently 
embesaling  goods  intrusted  to  his  care.    Cook  v.  Darby,  629i 

See  Tknanot  in  Common,  3. 

STOPPAGE  m  TRANSITU. 
BiOHT  TO. — A  finn  in  Portland  shipped  certain  goods  in  their  veeiel  to  a  liver- 
pool  firm  on  current  account.  The  latter,  on  receipt  of  the  cargo,  on 
which  they  made  advances  pursuant  to  agreement,  wrote  to  the  Portland 
firm  that  they  would  find  freight  or  ship  a  return  cargo.  They  accord- 
ingly put  on  board  a  cargo  shipped  on  account  and  risk  of  the  Portland 
firm,  bills  of  lading  being  signed  by  the  master,  deliverable  to  the  said 
firm,  and  the  goods  were  charged  to  their  account.     Previously  to  the 
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■hipping  of  the  return  cazgo,  the  Poitlaad  fiim  had  eieouted  a  UH  of 
nle  to  the  pUunttib,  purporting  to  canTey  all  the  cargo  then  OGongnedu 
aftvesaicL  The  Tenel  being  detained  by  amtrary  winds  after  the  ship- 
ment^ the  Liverpool  firm  heard  of  the  failnre  of  the  Porthuid  firm,  and 
thereupon,  by  oertain  threata,  indnoed  the  master  to  give  up  the  faiOs  of 
lading  (excepting  one  which  he  delirered  at  Portland,  which  was  IndorMd 
to  the  p]ainti£f)  and  to  sign  other  bills  deliTerable  to  the  defondant  or 
assigns,  their  agent  It  waa  held  in  replevin,  that  the  defendant  mnat 
recover,  as  the  Liverpool  firm  had  so  far  a  control  over  the  goods  after 
they  had  been  placed  on  board,  and  the  first  set  of  faiUa  d  lading  had 
been  aigned,  aa  to  give  them  a  right  to  change  their  destination,  or  they 
might  at  least  stop  them  in  their  transit;  and  that  if  the  bill  of  sale  to 
the  plaintifTs  coald»  in  any  events  operate  to  pass  the  property  in  the  i«- 
tom  cargo,  it  must  be  sabject  to  the  claims  of  the  Liverpool  fixm.  Ildef 
V.  Shdjhi^7!k 

SX7BETY8HIP. 
L  SuKjnus  HOT  Ddchabged  bt  Laohbs  ov  Pubijo  Of  JiuJiui  — A&  oiniswon 
en  the  part  of  the  accounting  officers  of  tiie  commonwealtik  for  a  year 
and  upwards  to  eompel  the  prothonotary  of  the  common  pleas  to  settle 
his  account  of  fees,  does  not  discharge  the  sureties  in  the  official  bond  of 
the  prothonotary,  althon^  the  offioere  are  authorised  to  compel  an  ac- 
count at  the  end  of  each  year,  and  to  enforce  payment  by  eoEaontian. 
ComnumtoecUth  y,  Wolbert,452, 

I.  VoiA3n:AiLT  BosD  BniBivo  ON  Puxuo  QniniB.--Tbe  bond  of  the  pr^^ 
notary,  though  not  required  by  any  law,  is  nevertheless  binding  on  him 
and  his  sureties  as  a  voluntary  bond;  and  being  in  the  first  place  for  the 
use  of  the  oommonweslth,  a  payment  under  it  to  an  individual  creditor 
of  the  prothonotaiy  ia  at  the  peril  of  the  surety.  The  ocmmonwealtk 
must  be  ■atiafied  in  the  first  instsnce  to  the  amount  of  the  penalty.    Id> 


TENANCY  IN  COMMON. 
L  TnraifOT  m  Comhov  uia>SR  Pnovnxoir  in  Wni*— A  testator,  after  a 
devise  of  the  surplus  of  his  estate  to  hie  four  sons,  made  the  folkfwing 
bequest:  "Iteil — I  will  that  one  third  of  the  overplua  to  my  thiee 
daughters,  Margaret  Camahan,  and  Elisabeth  Smith,  and  Mary  Grosher, 
her  part  of  that  third  to  her  children."  This  was  held  a  tensaey  in 
common  in  the  two  daughters,  and  the  children  of  the  third,  and  not  a 
joint-tenancy.     Martin  v.  SmUh,  394. 

2.  Rule  Detxrminino  Jonrr-TENANcr. — ^Where  an  estate  ia  given  to  levenl 
persons  jointly,  without  any  expressions  indicating  an  intention  that  it 
shall  be  divided  among  them,  it  must  be  construed  a  joint-tenancy.  But 
where  it  appears,  either  by  express  words  or  from  the  nature  of  the  cae^ 
that  it  was  the  testator's  intention  that  the  estate  should  be  divided,  it 
then  becomes  a  tenancy  in  common.    Id, 

SL  Time  Eunnino  against  Tenant  in  Coiocon.— The  possesnon  of  one 
tenant  in  common  is  the  possession  of  the  other,  and  the  statute  of  linu* 
tations  runs  only  against  an  adverse  possession  of  the  entire  and  undi* 
vided  property,  from  the  time  of  the  actual  ouster  and  adverse  holding* 
Coleman  v.  Htttchensonj  649. 
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9L  Naw  KoTB  won  a  Usurious  Obuqation. — ^A  piomiHory  note  was  gt\ 
in  pftymflDt  of  &  debt,  the  promisor  agreeing  to  pay  a  oaarioiis  rate  of 
interest.  After  sundry  payments  of  interest  at  the  rate  agreed,  and  of 
part  of  the  principal,  a  new  note  was  given  for  the  balance  of  the  prin- 
oipal  dne,  on  which  lawful  interest  only  was  reserved  or  taken.  This 
note  being  in  part  paid,  wss  also  canceled,  and  a  third  note  given  for  the 
balance.  In  an  action  by  the  indorsee  of  the  latter  note  against  the 
promisor,  it  was  held  not  to  be  tainted  with  the  nsnzioos  interest  paid  oo 
the  first  note.    ChatSxmm  v.  WaiU,  IQO, 

I.  Who  AmcTED  bt  Usurt.-t-A  bona  fide  porohaser,  withont  notice,  under 
a  sale  made  by  virtue  of  a  power  of  attorney  contained  in  a  mortgage  is 
not  affected  by  usury  in  the  original  contract.    Jaekaon  v.  Henry ,  328. 

4.  UsUBT,  BKTWXBN  ORIGINAL  Partiis. — ^Though  the  statute  against  usoxy 
dedares  the  usurious  contract  and  security  utterly  void,  yet  this  is  only 
between  the  original  parties  on  the  instrument  infected  with  usury. 
Where  the  original  usurious  contract  has  been  changed  by  a  new  contract 
founded  on  it^  in  which  an  innocent  person  is  a  party,  the  defense  of 
usuxy  cannot  be  set  up  i^punst  such  innocent  purchaser.    Id, 

See  EviDENGi,  11. 

VERDICT. 

BxLiSF  AaADTST. — ^ftslief  csnnot  be  given  against  a  verdict  as  being  oontraiy 
to  equity  unless  the  plaintiff  knew  the  fact  to  be  different  from  what  the 
jury  have  found  it  and  the  defendant  was  not  aware  of  it  at  the  time  of 
trial;  or  where  there  was  no  jurisdiction  at  law;  or  where  the  verdict  is 
obtained  by  fraud.     OaOm  v.  KUpatriek,  557. 

WILL& 

L  Whxn  Charox  in  Dxvzsb  Crxates  a  Fxb.— Where,  in  a  devise^  the  pay- 
ment of  the  testator's  debts  is  charged  upon  the  estate,  and  there  are  no 
words  of  limitation,  the  devisee  takes  only  an  estate  for  life;  but  where 
the  charge  is  on  the  person  of  the  devisee,  in  respect  of  the  estate  in  his 
hands,  he  takes  a  fee.  Accordingly,  where  a  father  devised  certain  real 
estate  to  his  two  sons,  to  be  equally  divided  between  them,  and  added, 
"the  debts  to  be  paid  out  of  my  estate  that  I  shall  die  seised  of,"  it  was 
held  that  the  sons  took  an  estate  for  life  only.    Jaekaon  v.  BuU^  32L 

^  CioNSTRUOiTON  OT  Glausx. — ^Where,  after  sundry  devises  in  fee,  and  be- 
quests to  his  children  exhausting  the  estate,  the  testator  added,  "if  any 
one  or  more  happens  to  die  without  heirs,  then  his  or  their  parts  or  shares 
shall  be  equally  divided  among  the  rest  of  the  children,"  it  was  held  that 
the  devise  over  applied  to  real  as  well  as  personal  property,  and  was  not 
confined  to  the  bequests  of  the  personal  estate,  immediately  preceding 
this  clause.  It  was  also  held  that  the  devise  over  was  good  as  an  ezecatory 
devise,  and  carried  a  fee,  this  limitation  over  necessarily  referring  to  the 
estate  before  devised.    Jackson  v.  StaaiSf  876. 

1  "Chiij)rbn"  Construed. — The  word  "children"  in  the  above  danseosly 
applies  to  the  testator's  children  living  at  the  time  of  his  death*  and  do« 
not  include  grandchildren.     Id, 
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^  Ghabobvpok  ak  Ebtat&— Chai^gthe  eetste  wiihfhepft3nneiit  of  moiiej 
in  the  hands  of  the  deviieet,  doee  not  proTent  its  limitation  over  by  way 
of  ezeoatoiy  doTiae.    Id, 

ft.  BiviSB  TO  GBAHDCHiLDBXzr. — ^A  teitator  bequeathed  two  thouand  poonds 
"to  the  children  and  grandchildren  of  hia  brother,  L  P.,  deoeaaed,  ex- 
cepting M.  F.  (a  grandchild  of  L  P.)  and  her  children,  ahe  and  they  not 
needing  it,  to  be  equally  divided  among  thoee  of  them  who  may  be  then 
living  (at  the  death  of  the  testator's  widow),  saving  that  his  coosin,  & 
B.,  i^oald  have  two  shares  thereol"  It  was  held  that  the  great-grand- 
children of  L  P.  took  equally  with  the  children  and  grandchildren;  and 
that  all  who  were  alive  at  the  death  of  the  testator's  widow,  whether 
bom  before  or  after  the  testator's  death,  wen  entitled  to  takeu  Pember- 
Urn  V.  Parhe,  432. 

6L  OcufsiBVonoK  oy  tibk  "  Hkibs"  in  J>mviaM. — ^A  testator  devised :  "I  give 
and  bequeath  to  the  children  of  G.  W.  L,  provided  he  has  any,  if  not»  to 
the  heirs  of  my  sister  S.,  the  land  which  lies  between  the  road«  etc.,** 
and  it  did  not  appear  from  the  will  that  the  testator  knew  of  his  sister  S. 
being  alive;  it  was  held  that  the  word  "  heirs"  must  be  taken  in  its  legal 
acceptation,  and  natBM deBcr^pUo penonanmL    Deny.  Barnu^  647 

7*  Ebbob  nr  ▲  Will  nr  Dbbgbibivo  Quastiit  or  Lakix — ^Where  a  testator 
devised  "to  his  grandson  A.  L  three  hundred  and  fifty  acres  d  land, 
being  the  upper  part  of  a  tract  of  seven  hundred  acres;  and  to  his  grand- 
danghters  P.  L  and  J.  Lb  the  lower  part  of  the  same  tract,  to  be  equally 
divided  between  them,"  and  the  tract  was  found  to  contain  in  fact  eleven 
hundred  acres,  it  was  held  that  the  grandson  was  entitled  to  only  three 
hundred  and  fifty  acrea,  and  the  granddaughters  to  three  hundred  and 
seventy-five  acres  each.     WtOiamB  v.  Lane^  561. 

•»  Omobiok  07  woBDS  "MoBB  OB  Lbss"  IiiicATBBiAik — ^Describing  a  tract  of 
land  as  containing  a  specifio  number  of  acres  is  the  same  as  the  deserip- 
tion  d  a  tract  oontaining  so  msny  acres,  more  or  lessL    JdL 

WITNESSES. 
SeeEvmsircB,  18. 


^ 
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boods  to  tiia  rmnAat  on  the  6mj  after  the  oonTeyanee,  for  the  xemiindcr 
ol  the  puntheie  money.  Upon  a  rarre j  made  twdve  yeKs  aftenrarde 
the  tiMti  were  aaeertaiiied  to  fall  ahort  eighty-ei^t  aerea.  It  iraa  held 
that  the  Tendee  waa  not  entitled  to  any  dednotion  from  hta  bonda^  oa 
aooonnt  of  the  dafioianoy.    Shmih  ▼.  Evam,  436w 

11.  BmaaDfOT  xv  L4in>  SoLD-^In  caae  of  a  aale  of  land  by  tiie  aore^  relief 
la  to  be  granted  for  all  deficienoiea  not  reaaonably  impotable  to  the  Tazi*- 
tion  of  inatromenta,  and  email  enora  in  aiirveyB»  whether  the  pmdiaaer 
haaexpreaaly  retained  an  eleation  to  have  the  tract  anrreyed  or  not.  Ntl- 
mm  ▼.  Carrington,  619. 

18.  DmciBNor  m  Tbact  Cohtxrd.— A  deficiency  of  aixty-aeven  aerea  in  » 
tract  ezpreawd  in  the  deed  to  contam  aix  hundred  and  ten  actea,  more 
or  leae,  ii  not  each  a  deficiency  aa  will  entitle  the  grantee  to  a  re> 
acianon  of  the  contract;  but  where  it  appears  that  the  deed  tothegnuiior 
atated  the  number  of  acrea  in  the  tract  to  be  but  Byo  hundred  and  forty- 
three^  thia  fact  waa  held  to  be  evidence  of  the  grantoi^a  knowledge  of  the 
quantity  oantained  in  the  tract;  and  equity  will  decree  the  grantor  to  re- 
pay to  the  grantee  the  average  price  per  aorefor  the  defioieney.    MeCfatm 

V.  Jkkmyt  638. 

SeeTRKSPAaa,  1. 

REWABB. 
BxwAXD  TO  FoffDXB. — ^A  penon  finding  the  property  of  another  haa  noif^ 
to  areward  from  the  owner;  he  ii  only  entitled  to  be  paid  hia  iiuoe—iy 
ezpenaea  in  ita  pieaeiTation,    Amory  t.  J^yn,  816b 

RIOT. 
See  Gedoval  Law,  1,  2;  8. 

BOBBERY. 
See  Gbhoval  Law,  S,  9»  lOl 

flALKS. 
L  DiOBiT  OH. — ^An  action  for  deceit  in  a  aale,  whether  of  proviaiona  or  other 
arttclea,  can  only  be  maintained  where  a  willfol,  false  affirmation  or 
repreaentation  ii  proved,  or  ia  neceaaarily  preanmed  from  the  eiroam- 
etancea  attending  the  transaction,  and  from  the  situation  of  the  partian 
Emermm  v.  Brigham^  109. 

2.  Fraubulknt  Bbtbntidn  ov  Pbopxhtt  Solix — Property  oonaiating  of  eer^ 
tain  tooUi  of  trade  waa  aold  by  a  bill  of  sale  for  a  consideration  of  a  car* 
tain  smn  of  money,  and  on  consideiation  also  that  the  vendor  ahonld  retaai 
its  use  for  a  period  of  three  months.  In  the  meantime  it  waa  levied  en 
by  an  execution  against  the  vendor,  and  aold  as  his  property.  It  waa 
held  that  the  aale  of  the  property  unaccompanied  with  the  actual  de- 
livery waa  fraudulent  and  void,  as  against  creditors.  Stmrievaml  t.  Balf 
lard,2Sh 

8.  AoBBEMXNT  TO  RETAIN  POSSESSION  ov  GooDB  SoLD.  — A  vdimtBiy  aalo 
of  chattels,  with  an  agreement  contained  in  the  deed,  or  out  of  it^  that 
the  vendor  may  keep  possession  is,  except  in  special  csaes,  and  for  spe- 
cial reasons  to  be  shown,  and  approved  by  the  courts  frandnlent  and  void 
as  against  creditors.    Id, 
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4b  Tbhimxe  RATiFznro  Saul — A  Tendor,  by  bringing  lui  and  obteining 
JvdgnMnt  ior  the  pnrnhMO  Tfimiey,-  ntifiet  and  oonfinnt  thonla^  ao  thai 
itoannotbeaetaaidaat  biainatanoa.    JtTebon  t.  Cbrria^toiH  ftlfll 

See  Auonov* 

SEABOH-WAERAirr. 

L  QaowxD  TOB  Dbbuxno.— A  warrant  to  aeardh  for  atolan  good%  and  arreat 
the  person  anapeotedy  should  only  isauo  on  an  oath  by  the  applicant^  show- 
ing bis  goods  to  have  been  atolen,  and  that  be  atrongly  anspecta  that  they 
are  concealed  in  a  specific  place,  and  stolen  by  a  person  distinctly  pointed 
out;  and  the  warrant  ahould  apecifically  desoribe  the  goods,  place  and 
person,  and  direct  the  officer  to  search  snoh  place,  and  arrest  such  person 
only,    Orumonv.  Raymond,  200. 

%  BsQUisiTES  OF. — ^A  search-warrant  under  the  hand  and  aeal  of  a  justice 
reciting  information  on  oath  that  certain  debcribed  goods  had  been  stolen 
by  specified  partiea  and  were  concealed  in  a  certain  hoose^  and  oonunand> 
ing  the  ofi&cer  to  whom  it  was  directed  to  enter  that  boose  in  the  day- 
time, search  for  the  stolen  articles,  and  bring  them,  with  the  owner  of 
the  house,  or  the  person  who  had  them  in  custody,  before  the  justice,  waa 
held  to  be  a  Tslid  warrant,  without  stating  the  name  of  the  owner  of  the 
goods.    BeU  ▼.  Clappt  339. 

&  Qfticn's  PowxB. — ^Under  such  a  warrant  the  officer  may  break  open  the 
door  of  the  honae,  if  it  ia  shut,  and  if,  upon  demand,  it  ia  refosed  to  be 
opened.    IcL 

SEDUCTION. 
L  CoNBEBirciiyx  SxRyxci. — ^A  daughter  of  the  age  of  nineteen  years,  with 
the  consent  of  her  father,  went  to  live  with  her  uncle,  for  whom  she 
worked  when  she  pleased,  and  he  agreed  to  pay  her  for  her  work,  but 
there  waa  no  i^greement  for  her  continuance  in  bia  house  for  any  time. 
While  at  her  uncle's  house  she  was  seduced  and  got  with  child,  and  im- 
mediately afterwarda  returned  to  her  father's  house,  where  she  was  main- 
tained, and  the  expense  of  her  lying-in  paid  by  him,  though  if  the  mis- 
fortune had  not  haye  happened,  she  had  no  intention  of  returning  to  her 
father.  It  waa  held  that  there  waa  such  a  constructive  service  on  behalf 
of  the  father  as  entitled  him  to  maintain  the  action  for  aeduction.  Mar^ 
Uny.Paynet  288. 

%  KacnsiTT  ov  Sibvigsl — ^An  action  for  aeduction  cannot  be  mAiwfeMitA^  by 
a  father,  where  hia  daughter  ia  above  the  age  of  twenty-one  yean^  unless 
she  is  aetoally  in  hia  aervice.    IfickUaon  v.  Stryker^  318. 

SHEEIFFa 
L  AasxoirMEKT  oi  Judombnt  to.— It  is  not  a  good  defense  to  an  action  on  a 
judgment  by  the  ahexiff  in  the  name  of  the  original  pl^awtiff,  that  the 
sheriff  had  been  sued  for  neglecting  to  serve  an  execution  issued  thereon 
and  had  paid  the  amount  of  the  judgment;  such  payment  being  by  way 
of  damagea  for  the  n^lect,  and  not  in  discharge  of  tiie  judgment.  AUm 
V.  ff olden,  46. 

X  LuBiUTY  VOB  Goons  Sold.— A  sheriff  ia  \^le  in  an  action  of  oMumjMif, 
for  the  amount  of  goods  sold  by  him  Ui^Aor  »  vendUiom  isgomu,  though 
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the  porohMer  to  whom  the  goods  are  deliYered  refuses  to  pay  for  tfaem. 
If  he  deliYers  the  goods  seized  and  sold  without  reoeiTing  the  money,  he 
is  answerable  for  the  amount.     Deni&n  v.  Lwingdonf  264s. 

8.  EaoAPS — ^What  Is. — ^A  sheriff  who,  knowing  that  the  judgment  is  unsatis- 
fied, permits  the  defendant  to  go  at  large  by  the  direction  of  the  plaint- 
iff 's  attorney,  acting  merely  under  his  geneial  authority,  is  liable  for  sa 
escape.    KeUogg  y.  Gilbert,  S36. 

SLANDER. 
'  See  EviDENCB,  1. 

SPECIFIC  PESFOBMAKCS. 
OoMnoiaATiGN  IN  Damages. — ^Upon  a  bill  for  a  specific  perfofmance  of  a  oon- 
tract  for  the  conveyance  of  land,  if  the  vendor's  title  is  doubtful  to  a  pact^ 
the  court  will  not  compel  him  to  give  land  out  of  the  same  survey,  to 
which  his  titie  is  clear,  in  lieu  of  the  land  sold,  but  will  give  compensa- 
tion in  damages  for  that  portion  to  which  the  title  is  doubtful;  and  the 
vendor  having  acted  in  good  faith,  the  measure  of  compensation  is  the 
price  paid  and  interest.     Kelly  v.  Bradford,  666. 

STATUTES. 
L  F&ivATB  Statutb  Diviesting  Titls.— Where  a  patent  for  a  military  M 
was  granted  to  David  H.  without  words  of  description,  and  it  was  daimed 
by  the  heirs  of  Daniel  H.,  a  private  statute  confirming  the  title  to  the 
heirs  of  Daniel  H.,  though  inoperative  to  divest  the  titie,  was  held  vslid 
as  confirmatory  of  a  void  grant,  it  being  shown  by  parol  that  Daniel  H. 
was  intended  as  the  original  patentee.    Jackion  v.  Stanley,  319. 

2.  RsTBOSPEcrnvs  Act  Void. — An  act  of  the  legislature  directing  a  oertsin 
deposition  to  be  read  in  the  trial  of  a  cause  then  pending,  is  retroepeotive 
in  its  operation,  and  is  in  the  nature  of  a  judicial  demsiop.  It  ii^ 
therefore,  void.     Dupy  v.  Wichoire,  729. 

STATUTB  OF  FRAUDS. 
L  Original  Undertaking. — ^Where  the  defendant  being  bound  to  indemni^ 
a  third  person  in  a  suit  in  which  the  latter  had  been  anested,  requested 
the  plaintiff  to  become  a  special  bail  for  this  third  person,  and  promised 
to  indenmify  him,  it  was  held  that  defendant's  promise  was  an  oiigiasl 
obligation,  and  not  within  the  statute.    Harrieon  v.  Sawtel,  337. 

2.  Pekformancb  within  Year. — ^To  bring  an  i^greement  within  the  statate 
of  frauds,  it  must  be  an  express  and  specific  agreement  not  to  be  performed 
within  the  space  of  a  year;  and  if  the  thing  may  be  perfonned  within 
the  year,  it  is  not  within  the  act.  Consequentiy,  where  an  agreement 
was  made  to  pay  a  minister  for  his  services  two  doDars  a  year,  and  it 
appeared  that  for  seversl  years  payments  had  been  made  half-yearly,  the 
promise  was  held  to  be  binding.    Moore  v.  Fox,  338. 

S.  Original  Undertaking. — ^Where  one,  by  a  written  agreement^  promises 
to  deliver  to  another  a  certain  quantity  of  merchandise  within  a  oertain 
time,  and  also  to  pay  the  costs  on  an  execution  issued  by  the  latter 
against  the  former,  in  consideration  that  such  execution  be  retnxned 
nuUa  binui,  and  at  the  same  time  a  third  person,  at  the  bottom  of  the 
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agraemeDt,  in  wzitiiig  gnaranteet  the  perf onnaiioe  Hnenoi,  the  gaaianty 
is  an  origiiial  oollatexal  agreement,  and  not  a  promiae,  to  pay  the  pre- 
▼ionaly  sabeisting  debt  of  another,  and  ia  binding  within  the  itatate  of 
frauds.    Bculey  v.  Frteman,  371. 

4.  Snomo  Pkbiormakcx. — ^In  a  suit  for  the  speoifio  performance  of  a  con- 
tract  for  the  sale  of  lands,  the  defendant  may  avail  himself  of  the  statate 
of  tends,  either  by  plea  or  demurrer,  except  in  certain  cases,  appearing 
on  the  face  of  the  bill.    Meach  v.  Perry,  719. 

&  Pakt  PifiJOBMAircE. — Such  case  is  not  taken  out  of  the  statute  by  part 
performance  unless  such  part  performance  be  expressly  stated  in  the  biU, 
and  be  made  under  circumstances  amounting  to  a  fraud,  against  which  a 
oonrt  of  equity  will  relieve.    Id, 

STATUTE  OF  TiTMTTATIONS. 
L  AcKKOWLKDOMiMT  Of  DsBT  Babrkd  BY  Statdts. — ^UndoT  the  plea  of  the 
statute  of  limitations  in  an  action  on  a  promiasory  note,  it  was  held  that 
evidence  that  defendant  had  admitted  he  executed  the  note,  but  observed 
that  it  was  outlawed,  and  that  he  meant  to  avail  himself  of  the  ststute 
of  limitations,  did  not  amount  to  a  promise  to  pay  so  aa  to  entitle  the 
plaintifif  to  recover.    Dai^or^  v.  CWwr,  361. 

%  Sams. — ^An  acknowledgment  of  a  debt  barred  by  statute  does  not  operate 
aa  a  revival  of  the  original  debt»  but  is  evidence  only  of  a  new  promise, 
of  which  the  former  debt  is  the  consideration.     Id. 

X  AcKHOWLKDOMiMT  ov  DsBT  TO  ExsouTORS. — ^An  acknowledgment  ^f  a 
subsisting  debt  made  within  six  years  before  action  brought  to  the^execu- 
tors  of  the  creditor,  will  not»  where  the  issue  is  upon  the  statute  of- limit- 
ations, support  a  declaration  upon  a  promise  to  the  testator  hhnself. 
There  should  be  a  special  count.    Jomm  v.  Moore,  428.  • 

4.  EfisCT  ov  AcKKOWLEDGMBNT. — The  previous  debt  is  not  revived  by  an  ao- 
knowledgment;  it  is  merely  evidence  of  a  new  promise,  the  previous  debt 
being  the  consideration.    Id, 

ft.  FnoMiSB  TO  Pat. — ^The  administrator  of  the  drawer  of  a  note  wrota  aeveral 
letters  to  the  executors  of  the  indorBoe,  recognizing  the  existenoe  of  the 
^^fwnmy>A^  but  dcclining  to  take  up  the  note.  He,  however,  finally  wrote 
th^<i  he  would  be  in  town  in  a  few  days,  and  would  settle  the  matter  in 
some  way.    Thia  was  held  sufficient  evidence  of  a  promise  to  pay.    Id, 

6k  Buns  zh  Favob  ov  C!ommon  GABBiBBa.^The  act  of  limitations  may  be 
pleaded  in  bar  to  an  action,  against  a  conm&on  carrier,  for  teudulently 
embesling  goods  intrusted  to  his  care.    Cook  v.  Darby,  629l 

See  TxNANOT  in  Coicmon,  3. 

STOPPAGE  m  TRANSITU. 
Biosr  TO. — ^A  firm  in  Portland  shipped  certain  goods  in  their  vessel  to  a  liver- 
pool  firm  cm  current  account.  The  latter,  on  receipt  of  the  cargo,  on 
which  they  made  advances  pursuant  to  agreement,  wrote  to  the  Portland 
firm  that  they  would  find  freight  or  ship  a  retuni  cargo.  They  accord- 
ingly put  on  board  a  cargo  shipped  on  account  and  ri^  of  the  Portland 
firm,  bills  of  lading  being  signed  by  the  master,  deliverable  to  the  said 
firm*  and  the  goods  were  charged  to  their  account.     Previously  to  the 
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•Mpping  of  the  retnm  eai^,  the  Pofrtland  fizm  had  exeooted  a  hSEL  d 
nde  to  the  plaintifiB,  pnipoiting  to  ooayej  all  the  cazgo  thea  OGoagnedM 
afbreaaid.  The  Tend  being  detained  by  contraiy  winds  after  the  ship- 
ment»  the  Liverpool  fizm  heard  of  the  failure  of  the  Portland  firm,  and 
thereopcui,  by  certain  thMata»  induced  the  maater  to  give  up  the  faiDa  of 
lading  (exciting  one  which  he  deliyeied  at  Portiand,  which  waa  indozaed 
to  the  plaintiff)  and  to  aign  other  billa  deliTerable  to  the  defendant  or 
aongne,  their  agent.  It  waa  held  in  replevin,  that  the  defendant  mnit 
recover,  aa  tiie  Liverpool  firm  had  ao  fw  a  control  over  the  gooda  after 
they  had  been  placed  on  board,  and  the  fizit  aet  of  billa  of  lading  had 
been  aigaed,  aa  to  give  them  a  right  to  change  their  deetincfeion,  or  they 
might  at  least  stop  them  in  their  transit;  and  that  if  the  bill  of  nle  to 
the  plaintiffs  cooldt  in  any  events  operate  to  paas  the  property  in  the  re- 
tozn  cargo,  it  most  be  subject  to  the  daima  of  the  Liverpool  firm.  TiEiiqf 
V.  ^Sta^29. 

8UBETY8HIP. 
L  8uBsnB8  voT  DiscBABOKD  BT  Lachbs  OF  PuBXJO  Offfiujuts.-— An  onuasioD 
on  the  part  of  the  accounting  officers  of  the  commonwealth  far  a  year 
and  upwards  to  compel  the  prothonotary  of  the  common  pleas  to  settle 
his  account  of  fees,  does  not  discharge  the  sureties  in  the  official  bond  of 
the  prothonotary,  althon^  the  offioexs  are  asthoziaad  to  compel  an  ao- 
count  at  the  end  of  each  year,  and  to  en&roe  payment  by  exBoiitian. 
CommonvfecUlh  v.  Wolberi,  462. 

L  VounrrAXT  Boin>  BnrDnro  oir  Pdbuo  OmaBB.^The  bond  of  the  protho> 
notary,  though  not  required  by  any  law,  ia  nevertheless  famding  on  him 
and  hia  anretiea  aa  a  voluntary  bond;  and  being  in  the  first  place  for  the 
use  of  the  commonwealth,  a  payment  under  it  to  an  individual  enditor 
of  the  prothonotary  ia  at  the  peril  of  the  anrety.  The  oonmionwealth 
must  be  satisfied  in  tiie  first  instance  to  the  amount  of  the  penal:^.    AL 

TENANCY  IN  COMMON. 

1.  TsfAHOT  IN  OoMMOH  umoER  pRoviBXOir  DC  WiLL.— A  testatoT,  after  a 

devise  of  the  surplus  of  his  estate  to  hia  four  sons,  made  the  following 
bequest:  "Item. — I  will  that  one  third  of  the  overplua  to  my  three 
daughters,  Margaret  Caraahan,  and  Elizabeth  Smith,  and  Mazy  Groaher, 
her  part  of  that  third  to  her  children.*'  This  was  held  a  tenancy  in 
common  in  the  two  daughters,  and  the  children  of  the  third,  and  not  a 
joint-tenancy.    Martin  v.  SmUh,  394. 

2.  RuLB  Betsrhiniko  Jonrr-TENAKCT. — ^Where  an  estate  ia  given  to  several 

persons  jointly,  without  any  ezpressiona  indicating  an  intention  that  it 
shall  be  divided  among  them,  it  must  be  construed  a  joint-tenancy.  But 
where  it  appears,  either  by  express  words  or  from  the  nature  of  the  caae^ 
that  it  waa  the  testator's  intention  that  the  estate  ahonld  be  divided*  il 
then  becomes  a  tenancy  in  common.    Id, 

t,  Tm  KUNITIKO    AGAINST    TENANT   IN    COMMON. — The  pOBBOBSiOn  of   COS 

tenant  in  common  is  the  possession  of  the  other,  and  the  statute  of  limi* 
tations  runs  only  against  an  adverse  possession  of  the  entire  and  undi* 
vided  property,  from  the  time  of  the  actual  ouster  and  adverse  holding. 

Coleman  v.  IluteJien&on,  649. 
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4.  DxYxsioir  iuioiro  Co-iBfAiiT&— In  a  diviiioii  of  land  among  oo-tenante  il 
ia  not  nooenary  that  each  should  receiye  of  the  aeTanl  paioeLi  held;  it  is 
sufficient  that  the  part  of  each  is  of  equal  valiiB,  thoo^  made  up  of  en- 
tire  tiaots.    HaH  v.  Eawkbn,  666. 

TRESPASS. 
L  BuHBT  Of  TiNaiiT  TO.  MADiTaizr. — ^A  tenant  entitlsd  to  the  wagr-going 
crop^  who  enters  and  warns  a  third  person  agamst  ontting  it»  may  main* 
tain  trespass  quare  daiuwn/regU  against  the  wrong-doer,  jiotwithstand- 
ing  he  had  previpnsly  to  the  tsespass  given  up  to  his  landlord  posssasioB 
of  the  farm  in  a  part  of  whioh  the  crop  was  growing.  StiUU  v.  Dkkey, 
411. 

%  PoBSBsaioK  TO  Maimtazh. — ^Ihe  owner  of  a  chattel  may  maintain  trsspsss 
for  it,  i(  at  the  time  of  the  injury,  he  have  the  zi^t  of  present  pos- 
session though  the  actual  possession  he  in  another.  Carson  v.  Hoblelf 
564. 

TBOVEB. 
BlOBT  TO  MaiBTAXii.— A  sheriff  having  attached  personal  ehattels,  a  person 
to  whom  he  delivers  them  for  safe  keeping  is  merely  his  servant,  having 
no  legal  interest  in  the  chattels,  and  cannot  therefore  mMti»Ai«  trover  for 
them.    Ludden  v.  LeaioiU,  45. 

TRUST& 
L  Konoa  of  BBULmro  Trust. — ^A  father  paid  the  purchase-money  and 
took  a  deed  in  the  name  of  his  dan^^ter,  a  minor,  the  deed  expressing  a 
consideration  paid  by  him.  He  held  possession  of  the  premises  for 
thirty-eight  years.  The  daughter  and  her  husband  having  surreptitiously 
obtained  the  deed,  conveyed  the  property.  It  was  held  that  the  pur- 
chaser from  her,  for  value,  had  notice  of  the  resulting  trust,  and  was 
guilty  of  frand,  and  that  a  release  to  tiie  father  might  be  ptesumed. 
Jackmmv,  Maisdoif,  35& 

X  PoBOBAffli  BT  Tbusxbl — ^A  trustee  can  never  be  a  porohasar  upon  a  sale 
of  the  trust  estate.    Daneif  t.  Dortey,  506. 

USAGE. 
Or  Bank. — ^The  well  established  ussges  and  by-laws  of  a  bank  respecting  de- 
mand and  notice,  are  to  be  understood  as  f onning  a  part  of  the  contract 
with  parties  who  have  dealings  with  the  bank.  Lmeoin  Bamk  v.  Pa^  53. 

USUEY. 
!•  iBTBrr  TO  CoHsirms. — ^A  person  being  indebted  to  another  in  a  sum 
upon  which  usurious  interest  was  paid,  it  was  agreed  that  a  debtor  of 
the  fonner  should  assume  this  obligation.  Accordingly,  this  party  gave 
his  promissory  note  to  the  creditor  of  the  former  for  the  debt,  including 
the  usurious  interest,  the  amount  of  whioh  note  was,  however,  less  than 
his  own  indebtedness,  he  paying  the  balance  to  his  creditor,  and  being 
thus  released.  In  an  action  upon  thia  note,  ^^  '^'"  ^^"^  ^^^  ^^  transac- 
tion was  not  usurious,  the  jury  finding  ^  jjitent  or  contrivanoe  to  evade 
the  statute.     Bearce  v.  Bantow,  25. 
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St  Kbw  Kotb  vor  a  UstTBious  Obuoatiok.— A  pnmuasory  note  wia  f^^ 
in  payment  of  %  debt,  the  promiflor  agreeing  to  pay  a  nsarioos  rate  of 
intereet  After  aondry  payments  of  interest  at  the  rate  agreed,  and  of 
part  of  the  principal,  a  new  note  was  given  for  the  balance  of  the  prin* 
cipal  dne,  on  which  lawful  intereet  only  was  reserved  or  taken.  This 
note  being  in  part  paid,  was  also  canceled,  and  a  third  note  given  for  the 
hftln-TiisA  In  an  action  by  the  indorsee  of  the  latter  note  against  the 
promisor,  it  was  held  not  to  be  tainted  with  the  usoiioos  interest  paid  on 
the  first  note.    Chadboum  v.  WotU,  100. 

8.  Who  AvracrsD  bt  Usubt. — ^A  honafdt  purchaser,  withoat  notice,  under 
a  sale  made  by  virtue  of  a  power  of  attorney  contained  in  a  mortage  is 
not  affected  by  usury  in  the  original  contract.    Jaekaon  v.  Hairy ^  328. 

i.  Usury.  Bgrwam  Original  Parties. — Though  the  statute  against  usury 
declares  the  usurious  contract  and  security  utterly  void,  yet  this  is  only 
between  the  original  parties  on  the  instrument  infected  with  usury. 
Where  the  original  usurious  contract  has  been  changed  by  a  new  oontnct 
founded  on  it,  in  which  an  innocent  person  is  a  party,  the  defense  of 
usoiy  cannot  be  set  up  against  such  innooent  purchaser.    IdL 

See  Evidxivob;  11. 

VERDICT. 

Bkuxf  against. — Belief  cannot  be  given  against  a  verdict  as  being  oontimiy 
to  equity  unless  the  plaintiff  knew  the  fact  to  be  different  horn,  what  the 
jury  have  found  it  and  the  defendant  was  not  aware  of  it  at  the  time  of 
trial;  or  where  there  was  no  jurisdiction  at  law;  or  where  the  verdioi  is 
obtained  by  fraud.     Oatlin  v.  KUpcUriek,  657. 

WILLa 

L  When  Gharob  in  Dxvisb  Crxatbs  a  Fei.— Where,  in  a  devise^  the  pay* 
ment  of  the  testator's  debts  is  charged  upon  the  estate,  and  there  are  no 
words  of  limitation,  the  devisee  takes  only  an  estate  for  life;  but  where 
the  charge  is  on  the  person  of  the  devisee,  in  respect  of  the  estate  in  his 
hands,  he  takes  a  fee.  Accordingly,  where  a  father  devised  certain  real 
estate  to  his  two  sons,  to  be  equally  divided  between  them,  and  added, 
"the  debts  to  be  paid  out  of  my  estate  that  I  shall  die  seised  of,*'  it  was 
held  that  the  sons  took  an  estate  for  life  only.    Jaekaon  v.  BuU,  32L 

^  CoNBTRVOiiON  OF  CLAUSE. — ^Where,  after  sundry  devises  in  fee,  and  be- 
quests to  his  children  exhausting  the  estate,  the  testator  added,  "if  any 
one  or  more  happens  to  die  without  heirs,  then  his  or  their  parts  or  shares 
shall  be  equally  divided  among  the  rest  of  the  children,  **  it  was  held  that 
the  devise  over  applied  to  real  as  well  as  personal  property,  and  was  not 
confined  to  the  bequests  of  the  personal  estate,  immediately  preceding 
this  clause.  It  was  also  held  that  the  devise  over  was  good  aa  an  executory 
devise,  and  carried  a  fee,  this  limitation  over  necessarily  referring  to  the 
estate  before  devised.    Jaekaon  v.  Stoats,  376. 

1  "Children'*  Construed. — ^The  word  "children"  in  the  above  olanse  only 
applies  to  the  testator's  children  living  at  the  time  of  his  death,  and  doss 
not  include  grandchildren.     IcL 
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4  Ghabos  vpoh  an  "Ebftate,  — Chaiging  the  estate  with  the  payment  of  numey 
in  the  hands  of  the  deviMee,  does  not  prevent  its  limitation  oyer  by  way 
of  ezeoatory  devise.    IcL 

&  Bsviax  TO  Obakbchildbxk. — ^A  testator  bequeathed  two  thousand  pounds 
"to  the  children  and  grandchildren  of  his  brother,  L  P.,  deceased,  ex- 
cepting M.  F.  (a  grandchild  of  L  P.)  and  her  children,  she  and  they  not 
needing  it,  to  be  eqaally  divided  among  those  of  them  who  may  be  then 
living  (at  the  death  of  the  testator's  widow),  saving  that  his  cousin,  SL 
B.,  i^onld  have  two  shares  thereof."  It  was  held  that  the  great-grsnd- 
ohildren  of  L  P.  took  equally  with  the  children  and  grandchildren;  and 
that  aU  who  were  alive  at  the  death  of  the  testator's  widow,  whether 
bom  before  or  after  the  testator's  death,  were  entitled  to  take.  Pember* 
ton  V.  Parke,  432. 

6L  CoN8ntvonoH  ov  tkbm  "  Hkebs"  in  DEViaE.— A  testator  devised :  "I  give 
and  bequeath  to  the  children  of  G.  W.  L,  provided  he  has  any,  if  not,  to 
the  heirs  of  my  dster  8.,  the  land  which  lies  between  the  road,  etc," 
and  it  did  not  appear  from  the  will  that  the  testator  knew  of  his  sister  & 
being  alive;  it  was  held  that  the  word  "  heirs'*  must  be  taken  in  its  legal 
acceptation,  and  not  as  deacripHo  penonanaiL    Dm  v.  Barnef^  547 

?•  Ebbob  in  ▲  Will  in  Discbibino  QuANnrr  ov  Lani^.— Where  a  testator 
devised  "to  his  grsndson  A.  K  three  hundred  and  fifty  acres  of  land« 
being  the  upper  part  of  a  tract  of  seven  hundred  acres;  and  to  his  grsnd* 
dan^ters  P.  K  and  J.  K  the  lower  part  of  the  same  tract,  to  be  equally 
divided  between  them,"  and  thetract  was  found  to  contain  in  fact  eleven 
hundred  acres,  it  was  held  that  the  grandson  was  entitled  to  only  three 
hundred  and  fifty  acres,  and  the  granddaughters  to  three  hundred  and 
seventy-five  acres  each.     WttUamB  v.  Lane^  561. 

flL  OmasioN  ov  wobds  "Mobx  ob  Lbs"  Immatkbial. — ^Describing  a  tract  of 
land  as  containing  a  speoifio  number  of  acres  is  the  same  as  the  desorip- 
tioQ  of  a  tract  containing  so  many  acres,  more  or  less.    Id* 

WITNESSBEL 
SeeEviDXNOi,  18L 
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